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Dear Dr Chadwick 

Real Estate Institute of Western Australia (Inc) (L'REIWA") 
Application for Minor Variation of Non-Merger Authorisation 
Authorisation A91026 

1. Thank you for your letter dated 12 November 2008, received by me on 
12 December 2008. 

2. In your letter you have sought REIWA's further views regarding whether 
RElWA considers whether the variation that it has sought involves a material 
change in the "effect" of the previous authorisation, and further details 
concerning the process of consumers bringing complaints before the Real 
Estate and Business Agents Supervisory Board (the REBAS Board). 
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Whether there is a material change to the "effect" of the authorisation 

3. In your letter you have specifically noted that the Commission is not seeking 
information regarding REIWA's views of the benefits and detriments of the 
proposed variations. 

4. Section 87ZD of the Trade Practices Act, 1974 defines "minor variation" as 
being a single variation that does involve a material change in the effect of the 
authorisation [emphasis added]. 

5. It is REIWA's view that the variation that has been sought in this application 
does not involve a material change to the effect of the authorisation. 

6. In expressing this view REIWA is mindful of the terms of the original 
authorisation provided on 18 April 2007. That authorisation was granted in 
respect of the arrangements contained in REMrA's Articles of Association, 
Members Code of Practice, Auction Code of Conduct, Multiple Listing 
Service By-Laws and the agreement to make available for use, the Standard 
Exclusive Agency Agreements (see para 13.6 of the Commission's 
determination dated 18 April 2007 (the Determination)). 

7. The effect of the Commission's Determination was, in REIWA's view, a 
granting of authorisation of the documents referred to above in circumstances 
where the arrangements for which authorisation were sought were likely to 
result in a public benefit that outweighed the detriment to the public 
constituted by any lessening of competition arising from the arrangements (see 
para 13.4 of the Determination). Therefore, whilst I appreciate that you are 
not for the moment seeking further submissions regarding the benefits and 
detriment that may be caused by the variation, in my view it is relevant in 
considering whether there is a material change to the effect of the 
authorisation to consider whether there has been a material change to the 
benefits and detriments identified by the Commission in its original grant of 
authorisation. 

8. In paragraphs 12.2 to 12.4 of the Commission's Determination the 
Commission identified potential anti-competitive demments arising out of the 
relevant documents. However, the minor variation now sought by REIWA 
would seem to have no bearing upon those issues of detriment. 

9. In paragraphs 12.5 to 12.6 of the Determination the Commission commented 
on the public benefits that REIWA's arrangements were likely to generate. 
Those public benefits were listed in paragraph 12.5 as follows: 

REIWA's Articles provide objective and fair admissions and appeal 
processes; - REIWA's Members' Code requires increased disclosure by agents to 
consumers and provides greater contractual certainty for parties resulting 
in fewer disputes; 



REIWA's Multiple Listing Service improves the method of selling 
properties and increases competition; 

REIWA's Auction Code provides a level of protection for consumers that 
is beyond that provided by legislation; and 

REIWA's Standard Form of Contract generates some transaction cost 
savings. 

In RElWA's view the variation sought by REIWA does not impact upon those 
items as listed in paragraph 12.5 of the earlier determination. The obligations 
upon real estate agents to comply with the disclosure provisions and the 
provisions that provide greater contractual certainty that were noted by the 
Commission in its determination remain in REIWA's Articles and Members' 
Code. These provisions may still be enforced by REIWA and its members. 

In paragraph 12.6 of the Commission's determination the Commission noted, 
further, that it considers that as any breaches of REIWA's Rules and Codes 
would be dealt with in accordance with the disciplinary procedures contained 
in REIWA's Articles, the public benefits identified are more likely to arise. 
REIWA is of the view that the variation that it has sought does not lessen the 
force of the Commission's observation in paragraph 12.6. 

The significant features of the changes sought to be made by the application 
for variation were detailed in paragraph 34 of the written submissions that 
accompany the application for minor variation that has been made by REIWA. 
It is noted in that paragraph that the ability of persons to make complaints that 
members of REIWA have breached REIWA's Auction Code is effectively 
maintained. (The Auction Code does not have any legislative equivalent in 
WA. For instance, there are no provisions specifically directed to auctions in 
the Code of Conduct proclaimed pursuant to the Real Estate and Business 
Agents Act, 1987, a copy of which was annexed and marked with the letter 
"C" to the written submissions previously lodged by REIWA). 

The variation to the Articles and Members' Code that would appear to have 
relevance to consumers it the effective withdrawal of the ability of consumers 
to bring complaints that REIWA Members have breached the terms of the old 
clause 10 of the Members' Code. However, REIWA submits that this change 
to its arrangements do not bring about a material change to the effect of the 
authorisation because the consumer protection provided by clause 10 of the 
old Members' Code is still available to consumers through the provisions of 
the State legislative regime. 

In other words, the effect of the authorisation was to permit arrangements to 
continue that provide public benefit that outweigh anti-competitive dehiments 
as identified in the Determination. The variation that has been sought by 
REIWA does not bring about a material change to the public benefit derived 
from REIWA's arrangements and therefore, in REIWA's view, does not bring 
about a material change in the effect of the authorisation. Indeed, REIWA 
submits that, as detailed i n  paragraph 42 of its earlier submissions, the 
lessening of the administrative and legal costs to REIWA that will result from 



the variation will enable REIWA to devote greater resources to providing 
services to its members and consumers (and thereby enhance the delivery of 
real estate services in Western Australia) and consequently provide greater 
public benefit 

REBAS Board and SAT Process 

15. You have requested details of how the process for consumers to bring 
complaints before the REBAS Board and, if prosecuted, the State 
Administrative Tribunal (SAT) operates. In answer to the specific requests 
that you have raised, I advise as follows: 

15.1 Administrative Process. The administrative process in bringing a 
complaint to the REBAS Board is a simple one. Any member of the 
public who wishes to make a complaint need merely complete a 
complaint form and that form can be downloaded from the REBAS 
Board's website. It is the experience of McCallum Donovan Sweeney 
(a legal firm that frequently practises in the area of REBAS Board 
complaints) that REBAS Board inspectors Frequently assist. 
complainants in completing the relevant forms and, for that matter, to 
formulate the complaint. Very often Board inspectors will conduct 
interviews with prospective complainants in order to ascertain whether 
or not they have a complaint which can properly be dealt with by the 
Board and that, in the event that they do, they assist the complainants 
in formulating the subsequent complaint. 

The REBAS Board has a service delivery agreement with the 
Department of Consumer and Employment Protection and the 
considerable resources of that Department are made available in 
investigating complaints, formulating charges before SAT and 
prosecuting cases before SAT. 

Please find attached to this letter a pamphlet issued by the REBAS 
Board entitled "Information for Complainants - Real Estate and 
Business Broking Industries" that is currently available from the 
REBAS Board's website. Please also find attached the complaint 
form available from that website. 

The REBAS Board's 2007-2008 Annual Report notes that when the 
Board receives a complaint, or the matter is otherwise brought to its 
attention, the Registrar of the Board will determine whether it requires 
investigation. If the preliminary assessment identifies sufficient cause 
for concern, then the Registrar may issue a direction for a formal 
investigation to proceed. Where the Registrar directs a formal 
investigation into a complaint, an inspector will seek further 
information from the agent or sales representative concerned, and any 
other relevant person. At the conclusion of an investigation the 
Registrar may take one or more of a range of actions. Where an 
investigation or enquiry reveals evidence of non-compliance with the 
Act andlor Code of Conduct the Registrar may decide to issue an 
educational letter or otherwise close the matter. However. if there is 



sufficient evidence of a breach, the Registrar will recommend that the 
Board commence proceedings against the agent andhales 
representative. Factors such as the nature of the conduct, the agent or 
sales representative's acknowledgment of the breach or non- 
compliance, actions taken to prevent future occurrence, and the 
strength of the evidence available will be taken into consideration. 

The REBAS Board's 2007-2008 Annual Report records that during the 
period 1 July 2007 to 30June 2008 the Board commenced 
25 disciplinary proceedings against agents or sales representatives in 
SAT and 17 proceedings were completed. The Board also made an 
application to SAT for authorisation to appoint a supervisor and 
commenced prosecution proceedings in the Magistrates Court. 
Further, the Board's Annual Report records that the Board commenced 
128 conciliations and completed 122 conciliations. 41 1 New general 
compliance investigations (general investigations of real estate agents 
businesses conducted by Board investigators pursuant to the Real 
Estate and Business Agents Act, 1978 so a$ to ensure compliance with 
that Act and the accompanying Code of Conduct) were commenced, 
470 qualified audit investigations were completed, 64 new trust 
account investigations were commenced, 278 proactive compliance 
visits of real estate agencies were conducted, of which 72 were in 
regional Western Australia, and 27,982 telephone enquiries to the real 
estate advice line were received. 

15.2 Costs Involved. There is no cost to a complainant in bringing a 
complaint. All costs involved are borne by the REBAS Board both 
with respect to the investigation process and the bringing of any 
prosecution in SAT (or any subsequent appeal to the Western Australia 
Supreme Court of Appeal). 

15.3 Indicative Timeframes for Considering Complaints. The 
timeframes for considering complaints from receipt to resolution by the 
Board, in practice, vary from case to case. The overwhelming majority 
of complaints dealt with by the Board concern relatively minor 
residential tenancy issues or issues concerning tenancy bond 
administration. Bond matters generally are referred to a bond 
administrator and very often minor complaints are dealt with by way of 
the Board's conciliation process. The Board's Annual Report for 
2007-2008 records that in that period 41 1 investigations were initiated 
and 470 investigations were completed. 97.1% of written complaints 
were acknowledged within 8 days and 95.2% of investigations were 
commenced within 14 days. 90.2% of trust account investigations 
were investigated within 14 days, 88.3% of conciliations were 
commenced within 10 days and 98% of conciliations were completed 
within 12 months. 

Whilst the Board's Annual Report does not detail the typical time 
taken from the receipt of a complaint to the issuing of any prosecution, 
it is the experience of McCallum Donovan Sweeney that the Board 
prosecutes matters diligently. Further SAT employs a system of case 



management of matters before it such that one of SAT's specified aims 
is the delivery of expeditious access to justice. The 2007-2008 Annual 
Report for the State Administrative Tribunal records that the relevant 
Vocation Regulation Stream of SAT that deals with matters under the 
Real Estate and Business Agents Act, 1978 received 18 applications 
during the period relating to that Act and finalised 23 applications. Of 
the total number of Vocation Regulation Stream applications received 
by SAT (including, but not limited to, Real Estate and Business Agent 
Act matters) the Annual Report records that 50% of matters were 
finalised within 10 weeks and 80% of matters were finalised within 25 
weeks. The report records that SAT's bench mark is 27 weeks. 

15.4 Relevant Criteria to be Satistied in Order to Bring a Complaint. 
The Board's jurisdiction is a statutory one and there are statutory 
criteria which must be satisfied. As a general proposition, there are 
two criteria that need to be satisfied. First, the complaint in question 
must be made concerning either a real estate agent or business agent w, 
alternatively, a real estate sales representative. One qualification to the 
application of that criteria is that from time to time complaints are 
made about "unlicensed activities" relating to those who are not 
relevantly licensed engaging in real estate transactions, in which case 
the Board will usually be interested in investigating a matter. The 
second criteria which must be satisfied is that the complaint must itself 
relate to a real estate or business transaction as defined within the Real 
Estate and Business Agents Act, 1978. 

Naturally, in considering the propensity of a Board such as this to 
progress complaints and the timeframes within which those complaints 
are progressed, it should be noted that the Board has a reasonably high 
level of accountability to the public. The Board is subject to Freedom 
of Information applications and it is understood that a number of these 
applications are made each year. Complaints concerning the activities 
of the REBAS Board, including any failure to progress a complaint or 
delay in doing so, are able to be the subject of complaints to the Board 
itself, the relevant Minister or the Western Australia State 
Ombudsman. 

15.5 Similarities and Differences Between the Administrative Processes. 
You have noted in your letter that REIWA has previously provided the 
Commission with information regarding the operation of its 
disciplinary procedures. You have also remarked that REIWA may 
wish to provide its view on the similarities and differences between the 
administrative processes by having a consumer complaint considered 
by REIWA as compared with the REBAS Board I SAT. The following 
issues should be noted: 

(a) Reference has been made above to the considerably greater 
financial resources available to the REBAS Board and SAT, 
when contrasted with an incorporated membership organisation 
such as REIWA. The 2007-2008 REBAS Board Annual 
Report records that during that period a total sum of 



$7,350,544.00 was spent on regulating the real estate and 
business agency industry in Western Australia. Whilst 
obviously not all of that budget was spent on investigating and 
prosecuting consumer complaints, the statistic is indicative of 
the resources available to the Board. In contrast, REIWA has a 
Professional Standards Director who is responsible for 
investigating and pursuing complaints but who is also 
responsible for a number of other duties. Whilst REIWA 
engages its retained solicitors and other legal practitioners to 
assist with formulating complaints, appearing at Tribunal 
hearings as counsel assisting and in chairing Tribunals and 
Appeals Boards the resources available to REIWA to engage 
these legal practitioners are limited. Indeed, as set out in 
REIWA's original submissions, the increasing costs of dealing 
with these types of investigations is one of the reasons behind 
REIWA's decision to change its process. 

(b) The REBAS Board and SAT have considerably greater 
investigative and prosecutorial powers available to them. The 
Real Estate and Business Agents Act enables investigators to 
search premises and conduct compliance investigations to 
ascertain potential breaches of the legislative requirements. 
Investigators also have the power to require persons under 
investigation and potential witnesses to answer questions (even 
to a limited extent, when the answers to those questions might 
incriminate the person being interrogated). SAT has the power 
to conduct inquisitorial hearings including the power to 
subpoena witnesses and the power to administer oaths. By way 
of contrast, REIWA's powers in carrying out investigations are 
minimal unless persons are prepared to voluntarily cooperate. 
There is even legal doubt over the ability of REIWA Tribunals 
conducting hearings to administer oaths when taking evidence. 
REIWA has now power to subpoena witnesses or to compel the 
production of documents. 

(c) The ability of SAT to impose sanctions against real estate 
agents is considerably greater than those available to REIWA 
Tribunals. Most significantly, SAT is able to suspend or cancel 
the licenses issued to real estate agents under the Real Estate 
and Business Agents Act and thereby effectively preclude them 
from conducting business as real estate agents or acting as sales 
representatives. 

(d) One of the stipulated aims of the Western Australia State 
Government in establishing SAT on 1 January 2005 was to 
provide an open, expert and independent judicial body for 
determining issues within its jurisdiction. The establishment of 
SAT brings about both a perception and reality of independence 
and an administrative expertise that is far greater than the 
system that existed prior to the implementation of SAT. The 



relevant second reading speech in Parliament by the then 
Attorney General on 24 June 2003 noted that it was one of his 
government's major commitments to the people of Western 
Australia to establish a modern, efficient and accessible system 
of administrative law decision making. He noted that the first 
recommendation for a SAT was formally made in 1964. The 
implementation of the SAT over the last 4 years has been 
welcomed by REIWA and the high regard held by REIWA and 
the public in the SAT and its processes is another contributing 
factor to REIWA's decision to alter its Tribunal system. 

Should you have any questions or require any further information from REIWA, 
please do not hesitate to contact me. 

P G Donovan 
McCALLUM DONOVAN SWEENEY 
pdonovan@tndslaw.com.au 

Encs 
1. pamphlet "Information for Complainants - Real Estate and Business Braking Industries" 
2. comolaint form 



Please m?;~,t!i i!:c k~lluvi~nq ? f o r r ~ a t ~ ~ ~ ~  i i  y3u l e e r  he3 n c.oi#v[l'c!'ny i!ls lcrrn u!e.?ie c:>ntac.l 
Peai Estate and Selt;emri~i Call Centre ur! 1300 30 40 6.1 (530ar f i  - 5 00PfT) ,~eekc:nys, lor the cosl 
of a iocai call. 

1. Complaint made by (your details) 
Please tick. 0 Mr hlrs Miss C] Ms O t h e r -  . _. 

Sur~;ame ............... - 

Given Names .- 

In reiation to this complain1 piease tick the box that describes your status: 

Purchaser Vendor (seller) u ~ e n a n t  

D Landlord Other (please specify) -. 

2. Your contact address 

................... Street Address - 

.................. . SuburblTown Postcode .-_ 

Phone Numbers (Home) .. Mobile ........... .......... 

Phone Numbers (Work)-- Email -- 

3. Complaint against (other party's details). 

Name of the Real Estate and Business Agenusales Representativelproperty Manager about whom 
you are complaining 

Agency Business Address - 
SuburbiTown ................ ........... Postcode . 

Daytime teiephone number 

4. Address of the real estate propertylbusiness that is the subject of your 
complaint. 

Lot Number Street Number -- 
...... Street Name 

suburb~own ........... . . Postcode ................ 

5. What does your complaint relate to? Please tick. 
Sale&rli&e.Cy: • Residential Commercial 

C] Sale of Business q Sate of vacant iand 

_Pl~neQ.management: Residential commercial q Strata titie 

Olher, please describe 

- .. 

APN Y624e35E  119 

1?9 i t  George: rcrrac: 
Ptr:?~ wn &;om 

W r r  S,:? 
WLYW ir:ia w a a o i s i l  



6. Please summarise your main concerns 

a .- .- -. - - 

7. Complaint Details 
Please describe the details of your complaint. Pjeese keep the information brief and l o  the point. If 
poss~ble, supply critical dates, times (in chronological order) and locations. 

Please attach photocopi.e.s.of.all documenb you have which are relevant to your complain! such as: 
* the Contract lor Sale of Land by Offer and Acceptance. 

the Appointment lo Act 
the lease agreemen! ( f  a property management issue): and 

any correspondence relating to the drspute. 

Note: You should rebin the originals of all documents and correspondence. 

ABN 9ti 246 :!96 770 
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8. What attempts have been made to resolve this matter? 

i. Have you contacted the person you are complaining about? IJ Yes No 
ii. Have you attempted to resolve the matter with the agency's licensee? 

C] Yes [7 No 

if yes to(i) and (11) above, what attempts have you made and whatwas theoutcome? 

.. . -. ........... ..... - . . . . . . . . . . . . . . . . . . . .  . 

......... 

. . . . . . . . . . . . . . . - .  . . . . . . . . . . . . . . . . . . . .  .................... .. 

..... . . 

.. . ----- . ... . -~ 

.................. .- . 

.~~ ...................... ................ . ............ 

. . . . . . . .  

...... 

....... - - - -  . . . . . . .  .. . . ..... 

9. What reasonable outcome are you seeking by making this complaint? 
... > 

Do you agree to conciliate the matter? Yes L_1 No 

.......... ... 

- ................. . . . . .  . . . . . .  .. . . . . . . . .  . . . . . . .  

. 

................... ......................... . . . . . . . . . . . .  ~ . 

.... -- -- -- --- .- .- ...... 

10. Declaration 
Idec'arethatlhe informailon supplied by me is. to the best of my knowledge, lrueandcarrect. 

vf: n.4 x r m  su or  h r  my ramn an" (he 0:Ili.l nforrva'or I na/e prav ct:r. lo . recesqar, bi? 
.c,nateo r orresp?r'aanc?or for lne I I rpose?ota- I I P S ~  ga'on 

,117?r?lil~.c ' lo t  ;in r,esl ydton 5 %>.ec: lo :he ?p[jrova 01 !pe R?r;.s:far of tbe Rba Fslals dl a 
H ~ r ' n ? % . A h e ~ ~ s  2-pcrv sor) Hcarc 

Signature ..... ~ ~ ~~~ ~ - ~ ~ . . . . . . . . . . . . . . . . . . .  Date _ ..................... 

Full name - . . . . . . . . . . . . . . . . . . .  .... .-. . ... . . . . . . . . . . . . . . . .  
(Please print) 



This fact sheet 

contains information 

you need to  know 

before making o 

complaint about the 

conduct of a real 

estate agent or their 

sales representatives 

(including property 

managers). 

The Real Estate and Business Agents Supervisory Board (the Board) treats all 
complaints seriously, so please take the time to read this information. Before 
making a complaint to h e  Board we recommend contacting the agent to find out 
whether your complaint can be resolved through them directly. 

About  us 

The Board is the independent statutory authority responsible for regulating 
the activities of licensed real estate and business agents and registered sales 
representatives in Westem Australia. The Board is established under the Real 
Estate and Business Agents Act 1978 (the Act). 

The Registrar and inspectors of the Board have powers of investigation and 
inquiry which they may exercise for the purpose of determining whether an 
agent or sales representative is complying with the requirements of the Act, the 
Code of Conduct and any conditions of their licence or certificate of registration. 
The powers of investigation may also be used to determine whether there 
is any other cause which makes an agent unfit to hold a licence or a sales 
representative unfit to hold a certificate of registration. 

Your complaint 

The usual way in which matters are brought to the attention of the Board is by 
a complaint. The Act does not specify who may complain about the conduct of 
an agent or sales representative. Complaints may be received from consumers. 
another agent or sales representative, or from anyone else. 

The Registrar will determine whether the complaint requires investigation. 

Complaints are allocated to an inspector, who will conduct an initial assessment. 
During this assessment, the inspector may write to the agent or sales 
representative outlining the nature of the complaint and request a response. 
A copy of the letter may also be sent to the person In bona fide control of 
the agency concerned. The inspector may also telephone the agent or sales 
representative to discuss the complaint and may ask to see relevant documents. 

During the preliminary assessment of a complaint, the Board will not compel 
a person to provide information and documents. Information and evidence 
obtained during h i s  process may be used later if the matter proceeds to an 
inquiry. 

If the preliminary assessment identifies sufficient cause for concern, then the 
Registrar may issue a direction for a formal investigation to proceed. 



Formal investigation process 

Where the Registrar directs a formal investigation into 
a complaint, an inspector will seek further information 
from the agent or sales representative concerned. 
For the purposes of carrying out such an investigation 
or inquiry, the Registrar or inspector may require a 
person to: 

* give information; 

* answer a question put to them; and 

t produce any document relating to the investigation 
or inquiry. 

The inspector may interview the person who made the 
complaint, and anyone else who may be able to give 
relevant information, and take statements from them. 
The inspector may require questions to be answered 
under oath or affirmation. 

Inspectors are under statutory obligations to maintain 
the confidentiality of information obtained in the 
course of their duties. Inspectors are also aware 
of their responsibilities when handling personal 
information and the need for it to be stored securely. 

Outcome of the investigatlon 

At the conclusion of an investigation, the Board may 
take one or more of a range of actions. The Board will 
notify all parties in writing of the outcome. 

Where the investigation does not identify sufficient 
evidence of a breach of the Act or Code of Conduct, 
the Board will take no further action. 

Even where an investigation reveals evidence of non- 
compliance with the Act or Code of Conduct, this may 
not always result in disciplinary proceedings before 
the State Administrative Tribunal (SAT). Depending on 
the circumstances, the Registrar may decide to issue 
an educational letter or an administrative warning. 

Where there is sufficient evidence of a breach, and it 
is in the public interest, the Registrar may recommend 
that the matter be brought before the SAT. In such 
a case the Registrar will recommend that the Board 
bring an allegation before the SAT that there is proper 
cause for disciplinary action against the agent. The 
SAT will consider to a range of factors such as the 
nature of the conduct, prior history of compliance wlth 
the Act, and the strength of the evidence available. 

Concit iat ion process 

The Registrar may also refer a matter for conciliation 
where the breach identiied is of a suitable, minor 
nature and both parties are willing to parlicipate. 
Conciliation is a free, voluntary service where the 
Board arranges informal discussions between the 
parties, helps in the conduct of the discussions. 
and if possible, assists the parties in reaching an 
agreement. The Board will not offer conciliation if the 
issues raised involve allegations of dishonesty on the 
part of the agent or sales representative, significant 
financial loss to the complainant or a serious breach 
of the Act or Code of Conduct. 

F ide l i ty  Guarantee Account 

In some circumstances, the Board's Fidelity 
Guarantee Account can reimburse consumers when 
an agent, or one of the agent's employees, commits 
a criminal or fraudulent act which results in a loss to 
the consumer. Information on the Fidelity Guarantee 
Account is available on our website: 
w.reba.wa.gov.au 

What  we cannot  do 

The Board cannot compel an agent or sales 
representative to pay damages or compensation to 
you. If the actions of an agent or sales representative 
have cost you money and you wish to obtain 
damages or compensation, you will need to seek legal 
advice and consider taking action through the courts. 
Alternatively, you may be able to reach an out-of-court 
agreement with the agency. 

The Board cannot offer legal advice. 

Evidence of any criminal conduct will immediately be 
referred to the police. 

This publication is avallable on request in other formats to assist people with special needs 
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