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Dear Sir 

THIRD LINE FORCING NOTIFICATION BY HARNESS RACING VICTORIA - 
N93717 

I refer to your letter inviting comment on the Notification lodged by Harness Racing 
V~ctoria (HRV). Thank you for the short extension afforded to us to do so. 

As described in our earlier Submissions, this Association represents many of the 
leading online betting agencies, and its Members are directly affected by the 
Notification by HRV. We support the objective of the "racefields" scheme of providing 
a sound basis for the funding of Victorian harness racing, but we feel the overall 
scheme as proposed by HRV is anti-competitive in its effect. 

From the outset, let me say that the Association does not object to the Notification - 
we have no choice but to do so, as the rebate being offered is the only sensible and 
balanced part of the HRV scheme and, as threatened repeatedly in the Notification, if 
this application is rejected, no rebate will be offered. 



However, in approving the Notification, the Commission should be mindful of how the 
rebate is part of a wider, anti-competitive arrangement, and be careful to limit its 
approval. There should be no taat approval of the wider scheme. 

This (now third) Notification by HRV raises fine policy questions for the Commission. 

I note and reference, but will not further rehearse, the submissions on the factual 
background made previously to the ACCC by this Association in respect of earlier 
HRV Notifications. 

In summary, the introduction of 'product fees" by the States and Territories has 
authorised the racing authorities in each StateEerritow to awwrove the terms, 
including payment $a fee, for the publication of its "~acefielbs" by interstate betting 
agencies. 

The exercise of this discretion is, of course, subject to general constraints imposed 
by the Constitution (see the Beffair case) and the Trade Practices laws amongst 
others. 

Since the introduction of the "Racefields" legislation, the Australian racing bodies 
have generally taken two approaches. -the first is an even-handed, balanced 
approach that has accommodated interstate agencies within either the existing "local" 
framework, or, where changes have been made, introduced them for the benefit of 
local and interstate operators. Thls is consistent with the High Court's decision in 
Beffair, which stresses that product fees are to be applied withln the national market 
in a consistent and non-protectionist manner. 

Examples include the approach taken by Racing Victoria Limited, (which is 
responsible for the most valuable racing "product" in Australia), or that of South 
Australla or Greyhound Raclng New South Wales. This approach sees the same 
rate charged to local and interstate operators for the same product (In this case, 10% 
of Revenue.) 

The other approach has seen the imposition of excessively high fees imposed 
disproportionately on different betting providers. Examples include the fees imposed 
by Racing New South Wales and Harness Racing NSW, where a fee of 1.5% of 
turnover has been levied. This is also the approach being followed by HRV. 

We see this approach as being intended to have an anti-competitive effect, In order 
to protect and shield the TAB from competition. We are concerned that HRV is 
exercising its discretion in an anti-cornpetitlve manner. Earlier Notifications by HRV 
made pla~n the direct revenue connection between HRV and Tabcorp. 

Three elements of the Notification may be mentioned as further illustrative of this 
approach. 

(I) The Rate 

The rate is too high. At 1.5% of turnover plus GST, with no rebate for taxes already 
payable - and against a theoretical bookmaker's margin of 5% -the rate represents 
an enormous cost increase on top of betting taxes and levies already paid by 
affected Australian bookmakers This business structure is not commercially sound, 
wlth more than half a bookmaker's theoretical margin being payable by way of taxes 



and levies. This has obvious long-term implications for the viability of the bookmaking 
sector. 

As the principle behind the product fee regimes (as shown by the Reports that 
support them and the decisions of the Australian Racing Ministers Conference) was 
that a scheme be designed to normalise or neutralise the effect of cross-border 
betting activity, you will appreciate our concern with a scheme that sets the highest 
fee rates on the major competitors to the TAB. 

There is also the question of the rate to be charged for Victorian bookmakers. The 
Notification is silent on this issue, and, on Victorian operators would not 
appear to be paying anything for the racel ! a fundamental proposition from 
the Beffair decision that there can be no d~scnm~nation between interstate and 
intrastate operators. In other words, the same fee must be levied on Victorian 
bookmakers as is proposed for interstate operators. 

The proposed rate is an increase on what Victorian bookmakers currently pay, and 
HRV's advice should be sought as to the arrangements for Victorian bookmakers. 

(2) Turnover versus Revenue 

HRV asserts that the same Fee would be charged for (interstate) totalisators, 
bookmakers and betting exchanges. However, when this is based on turnover, this 
has a disproportionate effect. 

As noted by Jamie Nettleton of Addisons Lawyers, "Historically, a different tau or levy 
rate has been set for total~sators compared to fmed odds betting, reflecting the 
different risk profiles of a "no risk" betting operation, such as a totalisator, compared 
to bookmakers who can lose in respect of beiting transacfions relating to a race. It 
could be argued that such an approach which imposes the same fee, of up to 1.5%, 
for all categories of betting providers is inherently discriminatory as I? rdects a 
relative discount for totalisators." (Addisons Focus Papers "Race Fields Legislation" 
July 2008) 

The totalisator is a "no lose" operation with a retained margin of about 16% of 
turnover. A bookmaker can lose, and has a theoretical margin of about 5% of 
tumover. You will immediately appreciate the disproportionate impact of a fee of 
1.5% of turnover on each form of operator. 

The fee seems to take no account of risk profiles or business models, and it appears 
a discount has been offered to totalisators, a prohibitive fee imposed on bookmakers, 
and bet exchanges have been locked out of the market all together. 

This Notification now confirms Tabcorp will pay no addiiional fees, and instead will 
receive a rebate or recognition of fees already paid, which further (and unfairly) 
entrenches its competitive position. 

(3) Tote Odds 

A significant point of dispute between HRV and corporate bookmakers has been the 
issue of 'tote odds" bets. 



These are fixed odds bets by bookmakers where the bookmaker will better the price 
offered by a competitor - in this case a TAB (see also 'Best Fluc" for the "best price 
on "bookmakers" odds or SP+ for a price that betters the Starting Price.) Although 
competition on price is fundamental to an efficient market (and to the interests of 
consumers). Tabcorp has long complained at the effect of these bet types on its 
revenue. HRV has echoed these complaints given the impact on the returns to HRV. 

Some jurisdictions (including Victoria) authorise the betting of "tote odds" bets by 
bookmakers. HRV objects to them. 

It is noted that the proposed Terms of Approval include a provision whereby HRV is 
to sanction the bet typt I on Victorian harness racing (see clause 3). This will 
provide a further test o itentions. There is no objection to the restriction on 
bet types based on the tnreats to the integrity of racing, but there is no justification for 
limiting bet types on the basis of protection of revenue to a competitor. 

The proposed Terms of Approval also refers to the 'Victorian Local Rules." It should 
be noted there is a disconnect between the Local Rules and local practice. It is 
understood that the Local Rules would prohibit local (Victorian) bookmakers from 
offering tote odds bets, but the Racing Minister has earlier allowed such a practice. I 
am advised by the Victorian Bookmakers Association that Victorian bookmakers 
accept "tote odds" bets on Victorian harness racing. 

Again, advice should be sought from HRV on what practice is intended to be 
followed. 

(4) Effect on WholeSale Betting Market 

There can be no question, as found earlier by the Commission, that the scheme will 
distort the wholesale market for "bet backs". Given the high rate of the fee, there is 
an enormous commercial driver for interstate operators to direct bet backs to 
Victorian operators (in effect, the TAB, as most bookmakers are too small to accept 
significant "bet backs".) 

The question is What happens as every State and Territory does the same, and 
distorts the market to maximise revenue? Why is the rebate limited to Victorian 
operators when interstate operators fielding on Victorian harness racing are also 
paying the fee? 

(5) Conclusion 

This Association does not object to the Notication -we have no choice, as the 
rebate being offered is the only sensible and balanced part of the HRV scheme that 
is appears aimed to protect Tabcorp and the revenue stream HRV receives. Further, 
as threatened repeatedly in the Notification, if this application is rejected, no rebate 
will be offered. 

However, in approving the Notification, the Commission should be mindful of how the 
rebate is part of a wider, anti-competitive arrangement, and be careful to limit its 
approval. There should be no tacit approval of the wider scheme. 



Thank you for the opportunity to comment. If you would like to discuss any aspect of 
this submission, please do not hesitate to contact me. 

!3e&ive Officer 
A1 BA 




