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Dear Mr Chadwick
Notification - Burswood P a r k Board

I act for the Burswood Park Board (Board).
I am writing in relation to the matter which was the subject of your email dated 28 July
2008 to our counsel Peter Doherty.
The Board is constituted as a body corporate under the provisions of the Parks
and Reserves Act 18951983 F A ) .
I attach:

1.

Form G;

2.

Cheque for $100; and

3.

Copy proposed agreement between the Board, Golfwest Trading Company Pty Ltd
and Klemap Pty Ltd (Functions Agreement).

Overview
The Board has the care control and management of 110 hectares of 'C' Class Reserve
land that extends from Great Eastern Highway to the Graham Farmer Freeway and
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includes the land surrounding the Burswood International Resort Casino and
Entertainment Complex (Burswood Park). I attach a copy of map showing the
boundaries of Burswood Park marked in red.
The principal aim of the Board is to develop Burswood Park into the premier park of its
type in Australia by:
1.

achieving the highest standard of Burswood Park maintenance and management;

2.

promoting Burswood Park to Western Australians and visitors to the State as an
attractive and accessible venue for active and passive recreation;

3.

providing maximum visitor enjoyment and satisfaction;

4.

ensuring that Burswood Park is developed within environmental guidelines that are
compatible with and complementary to the original environment of the site; and

5.

establishing Burswood Park as an educational resource for the study of the history
and environment of the Burswood site.

Burswood Park includes:
1.

the Burswood Park Public Golf Course (Golf Course);

2.

a Golf Pro Shop and Cart Store (Pro Shop), being part of the Burswood Park Golf
Clubhouse (Clubhouse); and

3.

the 'Burswood Function Room', the 'Sprig Bar' and a Caf6 (Function Centre), all
being part of the Clubhouse.

The Clubhouse is situated adjacent to the Golf Course.
In relation to its golf-based responsibilities, the Board aims to:

1.

ensure that the Golf Course is operated as a world-class resort public golf course,
with:
a. golf professionals;
b. the availability of golf lessons;
c. a store selling (and hiring) golfing prerequisites, with staff having the expertise
to recommend suitable equipment;
d. motorised golf buggies available for hire; and
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e. the ability to host corporate1 group golf days and golf functions.

(Golfing Service)
2.

ensure that the Golf Course is serviced by facilities that cater for the food and
beverage requirements of individual golf players as well as participants in corporate
golf days and golf functions (Catering Service).

The Board itself does not provide a Golfing Service or a Catering Service and engages
others to provide those services.
The Board considers that the objectives set out above cannot be efficiently achieved
unless the Golfing Service and the Catering Service are effectively operated as one
seamless business, because that is what patrons of the course expect.
The Board also considers that without the support of the provider of the Golfing Service,
the Catering Service may not be viable, and the Function Centre may be underutilised.
While the Function Centre is in close proximity to both the Golf Course and the Pro
Shop, it is quite remote fiom other potential markets.
However, the Board recognises that a person who may be qualified to provide the
Golfing Service may not be qualified (or interested) in providing the Catering Service (or
vice versa).
The provider of the Catering Service requires expertise in selling and supplying food and
beverages. The provider of the Golfing Service needs expertise in respect of the sport of
golf. Golf Customers need both providers to coordinate, cooperate and jointly provide
their expertise in order for a function day to be an organised, well-run and enjoyable
event.
For these reasons, the Board was prepared to consider the possibility that each of the
services might be provided by different entities.
The Board has recently issued two public tenders, seeking expressions of interest from
persons interested in:
1.

leasing the Pro Shop and providing the Golfing Service; or

2.

leasing the Function Centre and providing the Catering Service; or

3.

leasing both the Pro Shop and the Function Centre and providing both services.

Having evaluated the tenders submitted, the Board proposes to grant a lease of the Pro
Shop to Golfwest Trading Company Pty Ltd and a lease of the Function Centre to
Klemap Pty Ltd. Neither of these entities is related to the other.
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Klemap Pty Ltd will be required to provide world-class facilities and products at
competitive prices. To accomplish this, the Board anticipates that it will be required to be
competent in all types of catering and food preparation.
The notifiable conduct
In order to ensure the viability of the Function Centre lessee (which the Board considers
to be essential for all concerned), the Board proposes that the Pro Shop lessee be obliged,
in many circumstances, to purchase food and beverages from the Function Centre Lessee,
and to coordinate corporate1 group golf functions with the Function Centre Lessee.
The substance of this agreement is recorded in the attached proposed Functions
Agreement between the Board, Golfwest Trading Company Pty Ltd and Klemap Pty Ltd
(Functions Agreement).
The requirement for the Pro Shop Lessee and the Function Centre Lessee to enter into the
Functions Agreement was an express provision of the tender and the parties were
provided with the Functions Agreement in the tender package.
Clause 3.1 of the Functions Agreement provides that clause 3 will apply 'ifthe Pro Shop
Lessee arranges for Golf Customers' to utilise the Functions Centre for a golfing
function. Despite the use of the word 'if I am instructed that the intention is that the Pro
Shop must utilise the services of the Functions Areas whenever possible.
The Board notes that:
1.

the Functions Centre lessee is free to provide services to third parties;

2.

the Pro Shop lessee may arrange functions with other providers of functions where
the Functions Centre is not available at the required time, or is unable to provide the
requested service;

3.

the Functions Centre was built by the Board to provide Catering Services in relation
to:
a.

golfing functions organised by the Pro Shop lessee for groups of persons using
the Golf Course; and

b.

other functions organised by the Function Centre lessee.

In the above circumstances, it might be argued that the Functions Agreement, when read
in conjunction with the lease of the Pro Shop amounts to the granting of a lease on the
condition that the Pro Shop lessee will acquire goods or services from the Function
Centre lessee, thereby falling within section 47(8)(c) of the Trade Practices Act 1974.
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Public Detriment
The Board does not believe that this arrangement will result in any, or any significant,
public detriment. In essence, pursuant to the Function Agreement, the Pro Shop lessee
must give the Function Area lessee the right of first refusal to provide a Catering Service
for any function that it arranges.
While this will prevent the Pro Shop lessee, in certain circumstances, from engaging a
third party to provide a Catering Service, the Board anticipates that it will promote the
viability of Function Centre lessee, which is of obvious benefit to the Pro Shop lessee and
to those who frequent the Golf Course.

Public Benefit
The Board believes that the Functions Agreement will result in the following public
benefits:
1.

the Board will be able to promote the efficient use of its resources for the benefit of
the general public;

2.

where (as here) separate service providers are involved, the Board will be better
able to achieve a commercial rent for the Function Centre where the Catering
Functions business has an income stream; and

3.

the Board will have access to a greater range of service providers than would be the
case if both the Golfing Function and the Catering Function were required to be
provided by the same entity.

The Commission will appreciate that this notification results from the Board's desire to
secure the best possible lessees for both the Pro Shop and the Function Centre. The
Notification would not have been required had both facilities been leased to the one
lessee, or had the Board elected to provide those services itself.

I trust you will let me know if any further information is required.
Yours faithfully

un

M Woodhouse

encl.
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Form G
Commonwealth of Australia
Trade Practices Act 1974 - subsection 93 (1)

NOTIFICATION OF EXCLUSIVE DEALING
To the Australian Competition and Consumer Commission:
Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices
Act 1974, of particulars of conduct or of proposed conduct of a kind referred to
subsections 47 (2), (3), (4), ( 5 ) , ( 6 ) , (7), (8) or (9) of that Act in which the person
giving notice engages or proposes to engage.
PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

1.

Applicant
(a)

Name of person giving notice:
(Refer to direction 2 )

(b)

Short description of business carried on by that person:
(Refer to direction 3)
.The..Board.. has..the..care,. .control..and..management..of ..Burswood.....
Park.,.. which..includes...the..Buxswand..
Paxk.Pub;llc..GalX..Cn~rss
.......

..(Gal£..Canxss.)
...............................................................................................
(c)

Address in Australia for service of documents on that person:
Woodhouse Legal, 323 Rokeby Road, Subiaco, WA, 6008
........................................................................................................................

Notified arrangement
(a)

Description of the goods or services in relation to the supply or acquisition
of which this notice relates:
The provision of food and beverages to those wishing to hold
..........................................................................................................................
a function at the Golf Course.
..........................................................................................................................
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(b)

Description of the conduct or proposed conduct:

Grantln9..of ..a..lease..o!!..the..condit=on..that..the..Pro..Sho~..lessee.
will acquire goods or services from the Function Centre lessee.

..........................................................................................................................

..........................................................................................................................
(Refer to direction 4 )

Persons, or classes of persons, affected or likely to be affected by the
notified conduct

3.
(a)

Class or classes of persons to which the conduct relates:
(Refer to direction 5)
(i) provider of golfing services to the Golf Clubhouse;
..........................................................................................................................
(ii) provider of catering services to the Golf Clubhouse;
..........................................................................................................................
(iii)those wishing to hold a function at the Golf Clubhouse.
..........................................................................................................................

(b)

(i)

Number of those persons:
At present time:
In relation to classes (i) and (ii) - 1
..........................................................................................................................
In relation to class (iii) - approx 6500
..........................................................................................................................

(ii) Estimated within the next year:
(Refer to direction 6)
In relation to classes (i) and (ii) - 1
........................................................................................................................
In relation to class (iii) - approx 6500
..........................................................................................................................

(c)

Where number of persons stated in item 3 (b) (i) is less than 50, their names
and addresses:
the Board estimates that each year, about 6,500 people are
..........................................................................................................................
likely to attend golf functions provided by the provider of
..........................................................................................................................
catering services at the Golf Clubhouse.
..........................................................................................................................
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Public benefit claims

4.
(a)

Arguments in support of notification:
(Refer to direction 7)
See attached submission under the heading 'Public Benefit'.
..........................................................................................................................

(b)

Facts and evidence relied upon in support of these claims:
See attached submission under the heading...y.P,u.bl$.cc..B.e.n.e.f$.t.:.:...
..................................................................................

Market definition
Provide a description of the market(s) in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(Refer to direction 8)

wishing t o hold a function at the Golf Course.
..........................................................................................................................

Public detriments

6.
(a)

Detriments to the public resulting or likely to result from the notification, in
particular the likely effect of the notified conduct on the prices of the goods
or services described at 2 (a) above and the prices of goods or services in
other affected markets:
(Refer to direction 9 )
See attached submission under the heading 'Public Detriment'.
..........................................................................................................................

(b)

Facts and evidence relevant to these detriments:
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Further information

7.

(a)

Name, postal address and contact telephone details of the person authorised
to provide additional information in relation to this notification:
John Woodhouse
..........................................................................................................................
Woodhouse Legal
..........................................................................................................................
323 Rokeby Road

.S"BIACo ....WA"..FOO8.......................................................................................

26 September 2008
Dated....................................................................

Signed

/on behalf of the

plicant

&
&
A
\

(Signature)
Brian Richard Wishart
.............................................................................

(Full Name)
Burswood Park Board
.............................................................................

(Organisation)

...........Gnnnr;aL..Manager;....................................
(Position in Organisation)
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DIRECTIONS
1. In lodging this form, applicants must include all information, including supporting
evidence that they wish the Commission to take into account in assessing their
notification.
Where there is insufficient space on this form to furnish the required information,
the information is to be shown on separate sheets, numbered consecutively and
signed by or on behalf of the applicant.
2. If the notice is given by or on behalf of a corporation, the name of the corporation
is to be inserted in item 1 (a), not the name of the person signing the notice, and
the notice is to be signed by a person authorised by the corporation to do so.

3. Describe that part of the business of the person giving the notice in the course of
the which the conduct is engaged in.
4. If particulars of a condition or of a reason of the type referred to in section 47 of
the Trade Practices Act 1974 have been reduced in whole or in part to writing, a
copy of the writing is to be provided with the notice.

5 . Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving
the notice is likely to deal in the course of engaging in the conduct at any time
during the next year.
7. Provide details of those public benefits claimed to result or to be likely to result
from the proposed conduct including quantification of those benefits where
possible.
8. Provide details of the market(s) likely to be affected by the notified conduct, in
particular having regard to goods or services that may be substitutes for the good
or service that is the subject matter of the notification.
9. Provide details of the detriments to the public which may result from the proposed
conduct including quantification of those detriments where possible.
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Dated

KLEMAP PTY LTD
and
GOLFWEST TRADING COMPANY PTY LTD
and
BURSWOOD PARK BOARD

FUNCTIONS AGREEMENT

Woodhouse Legal
Solicitors & Legal Consultants
323 Rokeby Road
Subiaco WA 6008
Telephone (08) 9382 2202
Fax (08) 9382 301 1
JMW: 2070156
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THIS AGREEMENT is made

2008

BETWEEN:

The person or persons described as the Function Centre Lessee in the
Schedule ("the Function Centre Lessee")

AND

The person or persons described as the Pro Shop Lessee in the
Schedule ("the Pro Shop Lessee")

AND

BURSWOOD PARK BOARD of care of PO Box 114, Burswood,
Western Australia ("the Board")

BACKGROUND
A.

Pursuant to the Function Centre Lease, the Function Centre Lessee leases the
Function Centre fiom the Board.

B.

Pursuant to the Golf Professionals Agreement, the Pro Shop Lessee has been
appointed as the golf professional and course controller for the Golf Course and
pursuant to the Pro Shop Lease, the Pro Shop Lessee leases the Pro Shop and other
premises on the Golf Course.

C.

The parties have agreed to enter into this Agreement to record the terms on which the
parties have agreed that golfing functions organised by the Pro Shop Lessee will
utilise the Function Room and other facilities offered by the Function Centre Lessee
for the mutual benefit of all parties.

OPERATIVE PROVISIONS
1.

INTERPRETATION

1.1

Definitions
In this Agreement unless the contrary intention appears:
"Agreement" means this agreement as amended, supplemented or varied fiom time
to time;
"Beverages" means alcoholic or non-alcoholic beverages;
"Business Day" means a day other than a Saturday, Sunday or public holiday in
Perth;
"Course Controller Agreement" means the Agreement described in Item 4 of the
Schedule;
"Function Centre" means the premises known as the Function Room, Sprig Bar, and
Cafe the subject of the Function Centre Lease and forming part of the building known
as the Burswood Park Golf Clubhouse situated on Reserve 39361;
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"Function Centre Lease" means the lease specified in Item 3 of the Schedule;
"Function Costs" means all costs charged by the Function Centre Lessee in respect
of the provision of Beverages, food and any other services provided by the Function
Centre Lessee to a Golf Customer in relation to a Golf Function, excluding Mobile
Cart Beverage Costs;
"Golf Course" means the Burswood Golf Course situated on Reserve 39361;
"Golf Customer" means a customer of the Pro Shop Lessee who participates in a
Golf Function;
"Golf Function" means a golfing function organised by the Pro Shop Lessee for
groups of persons utilising the Golf Course and associated facilities;
"Liquor Act" means the Liquor Control Act 1988;
"Mobile Cart Beverage Costs" means the costs charged by the Function Centre
Lessee in respect of the provision of Beverages from a Mobile Cart to a Golf
Customer in relation to a Golf Function, excluding the costs of hiring the Mobile Cart
and staff costs;
"Mobile Carts" means motorised mobile carts owned by the Pro Shop Lessee and
used for the sale of drinks on the Golf Course to patrons of Golf Functions; and
"Priority Areas" means all parts of the Function Centre excluding the areas known
as the Sprig Bar and Cafe in respect of the Function Centre;
"Pro Shop Lease" means the lease described in Item 5 of the Schedule;
"Schedule" means the schedule to this Agreement.
Interpretation
In this Agreement, unless the contrary intention appears:
(a)

words suggesting the singular include the plural and vice versa;

(b)

words suggesting any gender include any other gender;

(c)

reference to a person include a company, corporation, and unincorporated
or incorporated association or statutory authority;

(d)

references to clauses, paragraphs, subparagraphs and Schedules are to
clauses, paragraphs, and subparagraphs of, and schedules to, this
Agreement as amended from time to time in accordance with the terms of
this Agreement;

Function Centre Agreement clean 270308

(e)

headings used for clauses, paragraphs, subparagraphs, Schedules and the
table of contents are for ease of reference only and will not affect the
interpretation of this Agreement;

(f)

references to laws include any modification or re-enactment of those laws,
or any legislative provisions substituted for those laws, and all orders,
local laws, planning schemes, by-laws, regulations and other statutory
instruments issued under those laws;

(g)

where the words "includes" or "including" are used, they are to be taken to
be followed by the words "without limitation", unless the contrary
intention appears;

(h)

a reference to any body is:

(i)
2.

(i)

if that body is replaced by another organisation, deemed to refer to
that organisation; and

(ii)

if that body ceases to exist, deemed to refer to the organisation
which most nearly or substantially serves the same purposes or
objects as that body; and

all dollar amounts specified in this Agreement are in Australian dollars.

TERM

The term of this Agreement is the term specified in Item 6 of the Schedule.
3.

PURCHASE OF FOOD AND BEVERAGES IN THE F'UNCTION AREAS

3.1

Application of clause 3

If the Pro Shop Lessee arranges for Golf Customers to utilise the facilities available in
any part of the Function Centre in conjunction with a Golf Function, then this clause 3
is to apply.
3.2

Invoices

The Function Centre Lessee must invoice the Pro Shop Lessee for the cost of all food,
Beverages and other services provided by the Function Centre Lessee in relation to
the Golf Function.

3.3

Collection of Function Costs

The Pro Shop Lessee, as agent for the Function Centre Lessee, must collect fiom each
Golf Customer all Function Costs.
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3.4

Accounting

The Pro Shop Lessee must within 30 days of receipt of an invoice from the Function
Centre Lessee, account to the Function Centre Lessee for all Function Costs less
fifteen percent (15%).
3.5

Commission

The Pro Shop Lessee is entitled to retain an amount equal to fifteen percent (1 5%) of
all Function Costs by way of commission.
3.6

Prices

The price payable by the Pro Shop Lessee to the Function Centre Lessee for all
Function Costs is not to exceed the retail price of each item or service comprised in
the Function Costs usually charged to customers of the Function Centre other than
Golf Customers, at the time of such Golf Function for similar items and services.
3.7

Pro Shop Lessee's charges to Golf Customers

The Pro Shop Lessee is entitled to charge the Golf Customers such amount as the Pro
Shop Lessee thinks fit for all Function Costs providing that the amount charged by the
Pro Shop Lessee to a Golf Customer for such Function Costs does not exceed the
amount charged by the Function Centre Lessee to the Pro Shop Lessee for those
Function Costs, before deduction of the Pro Shop Lessee's commission.
4.

SALE OF BEVERAGES FOR ON-COURSE CONSUMPTION

4.1

Provision of Beverages

The Function Centre Lessee must, on request by the Pro Shop Lessee, provide and
sell Beverages to Golf Customers from the Mobile Carts on the Golf Course
(excluding the Function Centre) in accordance with the provisions of this clause 4.
4.2

Hire of Mobile Carts

The Pro Shop Lessee must, hire to the Function Centre Lessee at the applicable hire
rates from time to time, Mobile Carts for the purposes of selling Beverages to Golf
Customers.
4.3

Provision of stocks and staff

The Function Centre Lessee must, at the Function Centre Lessees cost, provide:
(a)

stocks of Beverages to the Mobile Carts; and

(b)

staff to sell Beverages from the Mobile Carts,

for the purposes of selling Beverages to Golf Customers in accordance with clause
4.2.
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4.4

Collection of Mobile Cart Beverage Costs
The Pro Shop Lessee must, as agent for the Function Centre Lessee, collect from each
Golf Customer all Mobile Cart Beverage Costs.

4.5

Accounting
The Pro Shop Lessee must within 30 days of receipt of an invoice from the Function
Centre Lessee, account to the Function Centre Lessee for all Mobile Cart Beverage
Costs less fifteen percent (15%).

4.6

Commission
The Pro Shop Lessee is entitled to retain an amount equal to fifteen percent (15%) of
the Mobile Cart Beverage Costs by way of commission.

4.7

Prices
The price payable by the Pro Shop Lessee to the Function Centre Lessee for all
Mobile Cart Beverage Costs is not to exceed the retail price of each Beverage or
service comprised in the Mobile Cart Beverage Costs usually charged to customers of
the Function Centre other than Golf Customers, at the time of such Golf Function for
similar Beverages and services.

4.8

Pro Shop Lessee's charges to Golf Customers
The Lessee is entitled to charge the Golf Customers such amount as the Pro Shop
Lessee thinks fit for all Mobile Cart Beverage Costs, providing that the amount
charged for such Mobile Cart Beverage Costs does not exceed the amount charged by
the Function Centre Lessee to the Pro Shop Lessee for those Mobile Cart Beverage
Costs, before deduction of the Pro Shop Lessee's commission.

5.

FUNCTION CENTRE LESSEE TO GIVE PRIORITY TO GOLF JXJNCTIONS

5.1

No representations
The Function Centre Lessee acknowledges that neither the Pro Shop Lessee or the
Board makes any representation as to the number of Golf Functions which the Pro
Shop Lessee will operate or for which the Pro Shop Lessee will utilise the Function
Centre during the term of this Agreement.

5.2

Priority Areas
The Function Centre Lessee must coordinate and consult with the Pro Shop Lessee
and the Board to allow Golf Customers to utilise the Priority Areas or any part of the
Priority Areas for Golf Functions in priority to persons not associated with a Golf
Function, and in particular:
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(a)

(i)

if the Pro Shop Lessee notifies the Function Centre Lessee of the Pro
Shop Lessee's requirement to use a Priority Area for a Golf Function
not less than 6 weeks - prior to the required date; and

(ii)

subject to paragraphs (b) and (c),

the Function Centre Lessee must make available to the Pro Shop Lessee or a
Golf Customer for use in relation to a Golf Function, any Priority Area on any
Business Day which the Pro Shop Lessee requires;

(b)

the Function Centre Lessee may request the Pro Shop Lessee to waive its
rights under paragraph (a) in respect of any Priority Area during any period on
a Business Day, which the Pro Shop Lessee may or may not do in the Pro
Shop Lessee's absolute discretion; and

(c)

the Function Centre Lessee may accept a booking for any Priority Area
without reference to the Pro Shop Lessee:
(i)

on any day other than a Business Day;

(ii)

on a Business Day:

(iii)

(A)
or

which is less than 6 weeks from the date the booking is made;

(B)

if the Pro Shop Lessee has waived its rights in writing in
respect of that Priority Area for the required period on that
Business Day.

on any Business Day for a function which will conclude on or before
9.30am.

6.

DISPUTE RESOLUTION

6.1

Dispute resolution by the Board

If any dispute arises under this Agreement between the Pro Shop Lessee and the
Function Centre Lessee in relation to:
(a)

the retail price of items and services comprising Function Costs or Mobile
Cart Beverage Costs for the purposes of clauses 3 and 4; or

(b)

the rights of the Pro Shop Lessee or the Function Centre Lessee under clause
5.2,

then that dispute must be referred to the Board for determination and the Pro Shop
Lessee and the Function Centre Lessee each agree to be bound by the decision of the
Board.

Function Centre Agreement clean 270308

6.2

Board to act with equity
In any dispute resolution carried out under the provisions of clause 6.1, the Board is to
act in accordance with good conscience and equity.

7.

TERMINATION

7.1

Default

If the Pro Shop Lessee is in default of any of the Pro Shop Lessee's obligations under
this Agreement for 60 days after notice has been given by the Function Centre Lessee
to the Pro Shop Lessee, then the Function Centre Lessee may by notice to the Pro
Shop Lessee and the Board terminate this Agreement.
7.2

Automatic termination

This Agreement is to automatically terminate on:
(a)

the expiry of the term of the Function Centre Lease, including where
appropriate any extension or renewal of that term; or

(b)

the earlier determination of the term of the Function Centre Lease.

8.

MISCELLANEOUS

8.1

Interest

If any money owing by any Party to the other under the terms of this Agreement
remains unpaid for 7 days after the due date, then the Party in default must pay to the
Party to whom the money is owed interest calculated at the rate of four percent (4%)
above the BankWest Indicator Lending Rate from time to time, calculated on a daily
basis from the due date to the date of payment.
8.2

Assignment
(1)

A Party must not assign its rights or obligations under this Agreement:
(a)

except in accordance with this clause 8; and

(b)

without first procuring that the assignee enter into a deed of covenant
with the other Parties under which the assignee agrees to be bound by
the terms and conditions contained in this Agreement.

(2)

The Function Centre Lessee must not assign its rights or obligations under this
Agreement to any person other than a person to whom the Function Centre
Lease is assigned pursuant to the terms of the Function Centre Lease.

(3)

The Pro Shop Lessee may assign or subcontract (in whole or in part) its rights
and obligations under this Agreement to a third party subject to first obtaining
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the written consent of the Board and the Function Centre Lessee, which
consent will not be unreasonably withheld if.

(4)

8.3

8.4

(a)

the assignee is a person to whom the Golf Professionals Agreement
has been assigned under the terms of the Golf Professionals
Agreement; or

(b)

if the assignment or subcontracting will result in the assignee or
subcontractor sharing in the profits of the sale of liquor for the
purposes of the Liquor Act, the prior approval of the Director of
Liquor Licensing to the assignment, subcontracting or other
arrangement has been obtained in accordance with the provisions of
the Liquor Act,

Upon the expiration or earlier determination of the term of the Golf
Professional Agreement as extended or renewed from time to time, the Pro
Shop Lessee must assign the rights and obligations of the Pro Shop Lessee
contained in this Agreement to such person as the Board nominates.

Costs
(1)

Each party is responsible for its own legal and other costs and expenses but
the Pro Shop Lessee must pay the stamp duty on this Agreement.

(2)

A party in default must pay all costs incurred by any other party in respect of
that default and any notice relating to that default.

Notices

A notice, demand, consent or authority given or made to a person:
(a)

must be in writing;

(b)

may be given or made by:

(c)

(i)

delivering it to that person personally;

(ii)

addressing it to that person and either leaving it at, or posting it to, the
address of that person appearing in this Agreement or any other
address nominated by that person by notice to the person giving the
notice; or

(iii)

sending a facsimile copy of the notice to the facsimile copier number
specified in Item 7 of the Schedule or any other number nominated by
that person by notice to the person giving the notice; and

will be deemed to be given or made:
(i)

if by leaving it at the address of that person, when left at that address;
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(ii)

if by post, on the second Business Day following the date of posting;
and

(iii)

if by facsimile, on the next following Business Day.

Proper Law
This Agreement is governed by, and to be interpreted in accordance with, the laws of
Western Australia and where applicable the laws of the Commonwealth of Australia.
Act by agent
All acts and things which any party is required or a power to do under this Agreement
may be done by that party or the solicitor, agent or employee of that party.
Severance
If any part of this Agreement is, or becomes, void or unenforceable, that part is, or
will be, severed from this Agreement so that all parts that are not, or do not become,
void or unenforceable remain in full force and effect and are unaffected by that
severance.
Failure or delay is not waiver
Failure to exercise or delay in exercising any right, power or privilege by any party
does not operate as a waiver of that right, power or privilege.
Partial exercise does not preclude further exercise
A single or partial exercise of any right, power or privilege does not preclude:
(a)

another or further exercise of that right, power or privilege; or

(b)

the exercise of any other right, power or privilege.

Variation
This Agreement may be varied only by agreement in writing signed by the parties.
Further assurances
Each party must execute and do all acts and things necessary or desirable to
implement and give full effect to the provisions and purpose of this Agreement.
GST
If GST is imposed or levied in respect of any supply by a party under or
(1)
in accordance with this Agreement then the party making the supply may
recover the GST Amount from the party receiving the supply in addition to the
Consideration.
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(2)

The party making the supply must provide such invoices to the party receiving
the supply as are required pursuant to the GST Legislation.

(3)

In this clause:
"Consideration" means any amount or consideration payable or to be
provided pursuant to any provision of this Agreement other than this clause;
" G S T means any form of goods and services tax or similar value added tax;
"GST Amount" means the Consideration (after deducting the GST Exempt
Component) multiplied by the Rate;
"GST Exempt Component" means any part of the Consideration which solely
relates to a supply that is free or exempt from the imposition of GST;
"GST Legislation" means A New Tax System (Goods and Services Tax) Act
1999 and any other legislation or regulation which imposes, levies, implements
or varies a GST or any applicable rulings issued by the Commissioner of
Taxation;
"Rate" means the rate at which GST Legislation from time to time imposes or
levies GST on the relevant supply under this Agreement;
"supply" includes supply as defined under GST Legislation.

10.

CONDITION - TRADE PRACTICES ACT 1974
This Agreement is conditional on:
(a)

the Board lodging with the Australian Competition & Consumer Commission,
on or before 1 October 2008, a third line forcing notification ("Notification")
in relation to the Agreement pursuant to section 93 of the Trade Practices Act
1974; and

(b)

the Australian Competition and Consumer Commission advising the Board,
within 1 month of the date of the lodgement of the Notification, that it does
not proposed to revoke the Notification.

If the Australian Competition and Consumer Commission revokes the Notification,
this Agreement is to be of no force and effect.
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SCHEDULE
Item No.

Description

Details

1.

Function Centre Lessee's name and address

Klemap Pty Ltd ACN 009
024 079 of PO Box 6088,
East Perth Western Australia
6892.

2.

Pro Shop Lessee's name and address

Golfwest Trading Company
Pty Ltd ACN 009 330 483 of
PO Box 179 South Perth,
Western Australia 6951

3.

Function Centre Lease (clause 1)

A
lease
dated
contemporaneously with this
Agreement and made between
the Board as Lessor and the
Function Centre Lessee as
Lessee of the premises known
as the Function Centre on the
Golf Course.

4.

Course Controller Agreement (clause 1)

An
agreement
dated
contemporaneously with this
Agreement and made between
the Board and the Pro Shop
Lessee for the appointment of
the Pro Shop Lessee as course
controller of the Golf Course.

5.

Pro Shop Lease (clause 1)

A
lease
dated
contemporaneously with this
Agreement and made between
the Board and the Pro Shop
Lessee of the premises known
as the Pro Shop and Cart
Store situated on the Golf
Course.

6.

Term of Agreement (clause 2)

A term equal to the term of
the Pro Shop Lease, including
where appropriate the period
of any extension or renewal of
the term of the Pro Shop
Lease.
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7.

Facsimile Numbers (clause 8.4)

Function Centre Lessee:
089221 3894
Pro Shop Lessee:
0894702443
Board:
0894703018
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Executed as a Deed

THE COMMON SEAL of KLEMAP PTY LTD
ACN 009 024 079 was hereunto affixed by
authority of the Directors in the presence of::

)
)
)
)

Director

THE COMMON SEAL of GOLFWEST
TRADING COMPANY PTY LTD ACN 009
330 483 was hereunto affixed by authority of the
Directors in the presence of::

)
)
)

Director

THE COMMON SEAL of BURSWOOD PARK
BOARD was hereunto affixed by authority of the
Board in the presence of::

Member

Member
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)
)
)

