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Dear Ms Pilisi, 

Re: Sisters of Charity Health Sewice Application A91699 for Revocation and 
Substitution of A30216 and A30219 - Interested Party Consultation 

Thank you for giving us the opportunity to respond to the application by the Sisters of 
Charity Health Service Limited (SCHS) for revocation and substitution of the 
authorisations granted to SCHS by the ACCC in 2004 (Application). Medibank 
Private Limited (Medibank) has several concerns with the new authorisations sought 
by SCHS and considers that some aspects of the Application require clarification. 
These concerns and points for clarification are set out below. 

I. Collective Negotiation of HPPAs 

The first authorisation requested by the SCHS is for the collective negotiation of 
HPPAs (Collective Negotiation Authorisation). Medibank has no specific objection 
to the Collective Negotiation Authorisation subject to clarification of how it will be 
applied in practice. 

We do not have a clear understanding of what the SCHS intends to do on a practical 
level if the Collective Negotiation Authorisation is approved. As the SCHS itself notes 
in its submission, it has a number of challenges to address before the members of the 
Revenue Negotiating Network (Member Hospitals) can truly 'collectively negotiate'. 
However, it is unclear whether SCHS intends to overcome those challenges. As will be 
seen below, this issue is criiical to determining whether the information sharing and 
boycott aspects of the Application are appropriate. 

In any event, regardless of the SCHS' intention in relation to collective negotiation, we 
have real doubts about the ability of some or all of the Member Hospitals to agree on 
HPPA terms as they have different drivers, missions and ownership structures. Our 
experience with the Catholic Negotiation Alliance (CNA) in the past has been that the 
only true 'collective negotiation' has been on behalf of the SCHS group and/or its 
related body corporates. In most cases, the CNA negotiates for Member Hospitals 
individually and sometimes behind the scenes. This makes it difficult for Medibank to 
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identify the negotiating entity and leads to a real lack of transparency in the negotiating 
process. We believe this should be addressed in any authorisations granted to SCHS. 

2. Exchanqe of infonnation between Member Hoseitals & associated boycott 

The second authorisation sought in the Application is the right to exchange fee, cost, 
price and other information and to collectively boycott health funds that do not allow this 
exchange (Information Sharing Authorisation). The SCHS' justifications for this 
authorisation are that such information sharing is necessary to: 

(i) address the information asymmetries to ensure that Member Hospitals are 
being paid in accordance with their peers; 

(ii) allow the CNA to provide benchmarking services to the Member Hospitals; and 

(iii) facilitate true collective negotiation of HPPAs. 

Medibank strongly opposes the sharing of price or fee information between the Member 
Hospitals. We accept that there is a public benefd in the benchmarking and modelling 
activities of the CNA and agree that the sharing of casemix and cost information 
between the Member Hospitals is necessary for these purposes. However, we do not 
believe that it is necessary for Member Hospitals to share price and fee information in 
order to achieve these objectives. In our view, this is clearly a case where any public 
benefit is outweighed by the public detriment for several reasons: 

(i) the HPPA Code of Practice and the Trade Practices Act 1974 (Cth) provide a 
protection mechanism for hospitals to address misleading conduct by a health 
fund in negotiations (such as a health fund misleading a hospital as to the parity 
of its rates as compared to its peers); 

(ii) permitting sharing of price and fee information between Member Hospitals gives 
them an unfair advantage over other private hospitals of a similar size who are 
not part of a similar network or a corporate group; 

(iii) the sharing of price infonnation between Member Hospitals is likely to lead to 
higher rates as the Member Hospital will not accept less than their fellow RNN 
counterparts (particularly if the boycott aspects of the Application discussed in 
the following section are approved). This is likely to result in higher health 
insurance premiums which may, in turn, lead to a greater lapse rate with those 
members which will place further strain on the public system and result in 
broader public detriment; and 

(iv) granting this authorisation would give the Member Hospitals a significant 
advantage over the other not-for-profd providers which contribute substantial 
services in the private hospital market and is likely to have a detrimental impact 
on that market segment. This, in turn, could lead to a public detriment if those 
hospitals are no longer able to compete with the RNN and the other large 
hospital groups. 
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That said, Medibank accepts that some sharing of price and fee information is probably 
necessary if some or all of the Member Hospitals are engaged in a true collective 
negotiation of all terms of an HPPA (including the rates) which is negotiated by or on 
behalf of all participating hospitals at the same time. However, as noted above, we 
have reservations about whether collective negotiation by the Member Hospitals is a 
realistic expectation. 

For the reasons set out above, Medibank firmly opposes the authorisation by the ACCC 
of a collective boycott by all Member Hospitals of a health fund which insists on 
confidentiality provisions in its HPPA which would prevent the sharing of information. 

3. The 'Boycott' authorisatlons 

The final two authorisations sought by SCHS are the 'Non-Price Terms Boycott' 
authorisation and the 'Large Health Fund Boycott' authorisations (collectively Boycott 
Authorisations). It should be noted that the use of the term 'boycott' in relation to the 
'non-price terms' and the 'large health funds' is slightly confusing as there is no specific 
request for authorisation of collective boycotting of health funds on these bases 
(compared to the authorisation sought in sub-paragraph (b) of paragraph 1.2 relating to 
the right to boycott funds who do not agree to price sharing). In any event, it is unclear 
how the SCHS expects these authorisations to work if approved. This is further 
complicated by the lack of explanation as to how the SCHS intends to use the 
Collective Negotiating Authorisation. 

We believe that it is imperative for the ACCC to clarify whether the SCHS intends to 
utilise the Boycott Authorisations only where the RNN is collectively negotiating on 
behalf of some or all Member Hospitals or whether it seeks the right to collective 
boycott by all Member Hospitals where, for example, a 'large health fund' refuses the 
terms being proposed on behalf of only one or some Member Hospitals. If the Boycott 
Authorisations are intended to allow all members to collectively boycott health funds 
that do not agree to the RNN's terms in relation to a particular hospital or hospitals the 
impact of this authorisation would be extreme. 

The statements made in SCHS' submission regarding the need for the Boycott 
Authorisations to the effect that health funds use underhanded negotiating and delay 
tactics and can merely walk away from contract negotiations are unfounded and 
pejorative. For example, the suggestion that health funds in fact benefit from falling out 
of contract with a hospital is entirely incorrect. Where Medibank is unable to negotiate 
an HPPA with a hospital, the hospital will move onto a co-payment or second tier 
arrangement. If this occurs, the hospital in question would no longer enjoy Medibank 
Private 'Members Choice' status and Medibank members would pay significant out-of- 
pocket expenses at that hospital. The value of Medibank health insurance is the ability 
of our members to access private hospital services with little or no out-of-pocket 
expenses. If the Boycott Authorisations are allowed and invoked by all Member 
Hospitals, the value of Medibank health insurance would be severely undermined and 
would likely resutt in Medibank members moving to another health fund (which had not 
been boycotted by the Member Hospitals) or dropping their health insurance altogether 
and instead relying on the public system. The detriment to the public of large numbers 
of members reverting to the public system could be significant. 
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The possibility that the Member Hospitals could boycott if health funds refuse to accept 
their terms would have a significant impact on their negotiating position and could, in 
fact, create a significant power imbalance in favour of the hospitals. This is likely to 
have a significant detrimental impact on the members of health funds and the public as 
a whole. Health funds would face the alternative of agreeing to the hospitals', perhaps 
uncommercial, rates and terms or a boycott by all of the Member Hospitals. The 
former case would no doubt lead to increased health insurance premiums and the latter 
may result in the higher lapse rates and pressure on the public system outlined in the 
previous paragraph. In either case, the Boycott Authorisations would result in clear 
public detriment for no appreciable benefit. 

4. The term of the authorisations 

In our view, the ten year term being sought by SCHS is too long, particularly given the 
uncertainties around the way in which the SCHS intends to use of the Collective 
Negotiation Authorisation. We believe a five year term with a review at three years 
would be more appropriate. 

5. Summarv and final comments 

In summary, Medibank's position is as follows: 

(i) we do not oppose the Collective Negotiation Authorisation but have some 
reservations about how it will work in practice and would be seeking some 
clarity as to the interaction between the CNA and the hospital where it is 
involved in negotiations; 

(ii) we strongly oppose the Information Sharing Authorisation to the extent that it 
permits Member Hospitals who are not involved in a collective negotiation of a 
HPPA (including rates) to share price and fee information and boycott health 
funds that will not permit this information exchange; 

(iii) we do not have a position on the sharing of cost and casemix information; and 

(iv) we strongly oppose, and believe that further information is required in relation 
to, the Boycott Authorisations. 

We would also like to make a final comment on the statement in the Application that 
'Canon and civil law requirements inhibit Catholic hospitals from simply merging their 
operation, as would probably have occurred in a purely commercial environment'. We 
are unsure whether this is an accurate statement as there are instances of Catholic 
orders merging their operations. 

Finally, we remind ACCC that granting the authorisations as sought by the SCHS 
would give substantial power to a group of hospitals which hold a significant share of 
the private hospital market. This would give them benefits that other hospitals of a 
similar size do not have and would create an imbalance between the Member Hospitals 
and other peer hospitals. 
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I trust the above information assists you with your considerations. Please do not 
hesitate to contact myself or Annabelle Mann if you have any queries or if we can be of 
any further assistance. 

Yours sincerely 

Justine Halloran + General counsel 

cc. Sharon Clancy, ACCC 




