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operative Foods Limited and associated joint venture with 
Warrnambool Cheese and Butter Factory Company Holdings 
Limited 

Introduction 

1. On 24 July 2008, the Australian Competition and Consumer Commission 
(ACCC) announced its decision not to oppose the proposed acquisition of 
Australian Co-operative Foods Limited (Dairy Farmers) by National Foods 
Limited (National Foods), subject to section 87B undertakings accepted by the 
ACCC on 24 July 2008.  The ACCC review also considered the proposed joint 
venture between National Foods and Warrnambool Cheese and Butter Factory 
Company Holdings Limited (WCB). The ACCC was of the view that the 
proposed acquisition and joint venture arrangements, in conjunction with the 
undertakings, would be unlikely to have the effect of substantially lessening 
competition in any relevant markets in contravention of section 50 of the Trade 
Practices Act 1974 (the Act).  

2. The ACCC formed its view on the basis of the information provided by the 
merger parties and information arising from its market inquiries. This Public 
Competition Assessment outlines the basis on which the ACCC has reached its 
decision on the proposed acquisition, subject to confidentiality considerations. 

Public Competition Assessment 

3. To provide an enhanced level of transparency and procedural fairness in its 
decision making process, the ACCC issues a Public Competition Assessment for 
all transaction proposals where: 

 a merger is opposed; 

 a merger is subject to enforceable undertakings; 

 the merger parties seek such disclosure; or 

 a merger is not opposed but raises important issues that the ACCC considers 
should be made public. 
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4. This Public Competition Assessment has been issued because National Foods’ 
proposed acquisition of Dairy Farmers is subject to court enforceable 
undertakings and is considered to raise issues of interest to the public. 

5. By issuing Public Competition Assessments, the ACCC aims to provide the 
public with a better understanding of the ACCC's analysis of various markets and 
the associated merger and competition issues. It also alerts the public to the 
circumstances where the ACCC’s assessment of the competition conditions in 
particular markets is changing, or likely to change, because of developments.  

6. Each Public Competition Assessment is specific to the particular transaction 
under review by the ACCC. While some transaction proposals may involve the 
same or related markets, it should not be assumed that the analysis and decision 
outlined in one Public Competition Assessment will be conclusive of the ACCC’s 
view in respect of other transaction proposals, as each matter will be considered 
on its own merits.  

7. Many of the ACCC’s decisions will involve consideration of both non-
confidential and confidential information provided by the merger parties and 
market participants. In order to maintain the confidentiality of particular 
information, Public Competition Assessments do not contain any confidential 
information or its sources. While the ACCC aims to provide an appropriately 
detailed explanation of the basis for the ACCC decision, where this is not 
possible, maintaining confidentiality will be the ACCC's paramount concern, and 
accordingly a Public Competition Assessment may not definitively explain all 
issues and the ACCC’s analysis of such issues. 

The parties 

The Acquirer: National Foods 

8. National Foods is a wholly owned subsidiary of Kirin Holdings Company, 
Limited. Its principal activities are the processing, manufacturing, packaging, 
distribution and marketing of milk, fresh dairy foods, juice and cheese. Key 
brands supplied by National Foods1 include: 

 fresh white milk (whole and modified): Pura, Rev, Skinny Milk, Ducats 

 flavoured milk: Pura Classic, Masters, Big M, Farmers Union 

 yoghurt: Yoplait, King Island. 

National Foods generally markets its products on a national basis. 

Joint venture partner: WCB 

9. WCB is a publicly listed dairy company involved in the manufacture and/or 
supply of whole fresh white milk, modified fresh white milk, fresh flavoured 
milk, cheese, milk powder, whey protein concentrate, butter and cream. 

                                                 
1 Some brands are supplied under licence. 
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The target: Dairy Farmers 

10. Dairy Farmers is a milk processing co-operative business owned by 2 000 
Australian farmers. Its principal activities are the collection, processing, 
manufacturing, packaging, distribution and marketing of milk and dairy products 
including cheese, yoghurt, snacks and desserts. Key brands supplied by Dairy 
Farmers2 include: 

 fresh white milk (whole or modified): ‘Dairy Farmers’ brands, Shape, 
Canberra Milk and Lite White 

 flavoured milk: Oak, Moove, Dare and Just Natural 

 yoghurt: Ski D’lite, Ski Divine, ‘Dairy Farmers’ Brands. 

While some Dairy Farmers products are marketed nationally, products such as 
fresh white milk and flavoured milk are generally marketed in eastern Australia. 

11. Under a 2004 restructure, Dairy Farmers was established as a separate co-
operative from Dairy Farmers Milk Co-operative Limited (DFMC). DFMC holds 
19.99% of Dairy Farmers with the balance owned by co-operative members of 
Dairy Farmers.  

Other industry participants 

12. There are a range of other firms involved in the manufacture and supply of dairy 
products. For example, Parmalat Australia Ltd (formerly Pauls Limited) is a 
wholly owned subsidiary of the Italian based global dairy company, Parmalat 
SpA (Parmalat). Its production and distribution of fresh milk and cream is 
concentrated largely in Queensland and Victoria. Its other long life and fresh 
dairy products and beverages are manufactured primarily for domestic markets 
and some export supply. 

13. Fonterra is a co-operative owned by New Zealand dairy farmers. In Australia, 
Fonterra operates primarily through Fonterra Brands (Australia) Pty Ltd and 
Fonterra Australia Pty Ltd. Fonterra has a particularly strong presence in Western 
Australia. It also has a strategic alliance with Norco Co-operative Limited 
(Norco) under which it provides sales, marketing and distribution support to 
Norco. 

14. Murray Goulburn Co-operative Co Limited (Murray Goulburn) is an Australian 
co-operative owned by around 2 500 supplier-shareholders. Murray Goulburn 
produces a range of products both for domestic supply and export including 
butter products, cheese, milk powders and UHT products. 

15. Nestlé Australia Limited (Nestlé) is a wholly owned subsidiary of Nestlé SA of 
Switzerland. Nestlé produces, among other things, Nestlé branded fresh dairy 
products (yoghurts, desserts and fromage frais). Nestlé SA also owns the Ski 
brand of yoghurt, which is currently licensed to Dairy Farmers. 

                                                 
2 Some brands are supplied under licence. 
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The sale process 

16. Dairy Farmers conducted a competitive bidding process for the sale of the 
business. As a result of this process, it was announced on 25 August 2008 that 
National Foods had entered into an agreement to acquire Dairy Farmers, with 
WCB and National Foods to form a 50:50 joint venture to acquire and operate the 
existing cheese business of Dairy Farmers. The proposed acquisition is subject to 
a number of conditions, including Dairy Farmers shareholder and Court 
approvals.  

17. In addition to the National Foods/WCB bid, the ACCC also assessed bids for 
Dairy Farmers by a number of other organisations:   

 Parmalat Australia Ltd and Murray Goulburn Co-operative Co Limited -the 
ACCC released a Statement of Issues on 24 July 2008 regarding this bid. On 
8 August 2008 the application by these firms for ACCC clearance was 
withdrawn.  

 Fonterra - a request for ACCC clearance was withdrawn by Fonterra on 30 
June 2008. 

 Murray Goulburn - on 26 August 2008 the ACCC announced it would not 
oppose the proposed acquisition of assets and shares of Dairy Farmers by 
Murray Goulburn.  

18. This public competition assessment covers only the ACCC review of the National 
Foods/WCB bid.  

 The proposed transaction 

19. The proposed transaction was assessed taking into account the two parts to the 
transaction. Under the first part, National Foods would acquire Dairy Farmers by 
way of a scheme of arrangement (the proposed acquisition).  

20. In the second part, National Foods and WCB would form a joint venture to operate 
the cheese business of Dairy Farmers acquired by National Foods (the proposed 
joint venture). Key aspects of the cheese joint venture proposal are: 

 the proposed joint venture will be jointly owned and operated by National 
Foods and WCB 

 its operations will be limited to the current cheese brands, production, 
conversion and wholesale activities of Dairy Farmers 

 WCB will supply the cheese joint venture with the majority of its 
requirements for bulk cheddar cheese 

 National Foods will be the marketer and wholesaler for the joint venture’s 
products in Australia. 

21. Under the proposed acquisition, National Foods would acquire the facilities and 
operate those parts of the Dairy Farmers business which relate to the manufacture 
and supply of other (non-cheese) products, including: 
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 fresh white milk 

 UHT white milk 

 flavoured milk 

 soy milk 

 fresh dairy (includes dairy desserts and yoghurt) 

 custard 

 cream (includes buttermilk) 

 butter 

 milk powders. 

Industry background 

22. The major categories of dairy products include fresh milk (both whole and 
modified/low fat milk), flavoured milk, long life milk, cheese, butter, powders 
(and other non-fresh dairy), yoghurt, dairy desserts, cream and custard. The 
production of each of these product types is distinct, but many share similar or 
related methods of production. 

23. Processors acquire raw milk and process it into various dairy products for sale to 
retailers or for export. The major processors in Australia include National Foods, 
Dairy Farmers, Parmalat, Murray Goulburn, Fonterra, Norco and WCB. Each of 
these is active in the acquisition of raw milk, and, to varying degrees, in the 
production of dairy products. Processors supply both branded and ‘private label’ 
products to retailers. 

Retailers and customers of dairy processors 

24. Within the industry, retailers of milk are generally separated into two broad 
categories; the grocery chains and the route trade. The major grocery chains are 
retailers such as Woolworths, Coles and ALDI. The route trade generally consists 
of outlets such as service stations, independent stores and other businesses that 
sell dairy products. Firms in the route trade often purchase dairy products via 
intermediaries (distributors). Retailers purchase fresh milk either as proprietary 
brands or as private label products (also referred to as home brands). 

25. The other major customers of the dairy processors are export customers and 
businesses involved in the food services industry (restaurants, fast food outlets, 
caterers and similar businesses). Food services industry businesses tend to use 
dairy products as ingredients in other food products. 

Private label versus branded products 

26. A range of dairy products are retailed in both ‘private label’ and ‘branded’ 
formats. Examples of dairy products sold in both formats include: fresh white 
milk, UHT white milk, yoghurt and cheese.  
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27. The distinctions between branded products and private label products vary: 

 In some cases, where the goods are homogenous in nature (for example, fresh 
white milk), there is little or no difference in the quality of branded and 
private label products. Nonetheless, branded products still command a price 
premium over private label products. 

 In other cases, there may be both quality and price differentials between 
branded and private label products. 

28. Sales of private label goods are increasing significantly for most dairy products. 
In the case of whole fresh white milk, private label sales account for a substantial 
proportion of milk sold. As a result, producers of branded products are facing 
increasing competition from private label sales. The large volumes of private 
label products purchased may also provide the major supermarket chains with 
significant bargaining power relative to milk processors. 

29. Private label contracts can be very important for the profitability of dairy 
processors. In particular, the volumes produced help processors to drive down the 
average cost of their milk production by allowing them to spread their fixed costs 
of production over a greater volume. 

Timing 

30. The following table outlines the timeline of key events in this matter. 

Date Event 
17-Apr-2008 

23-Apr-2008 
 

09-May-2008 
 

16-May-2008 

30-Jun-2008 
 

 

09-Jul-2008 
 

16-Jul-2008 

24-Jul-2008 
 

ACCC commenced review under the Merger Review Process Guidelines. 

ACCC awaiting further information from National Foods. ACCC timeline 
suspended. 

ACCC received further information from National Foods. ACCC timeline 
recommenced. 

Closing date for submissions from interested parties. 

Former proposed date for announcement of ACCC's findings of 3 
July 2008 delayed - timeline suspended pending additional information the 
parties wish to put to the ACCC. 

Draft 87B undertaking proffered by National Foods. ACCC timeline 
recommenced. ACCC commenced market inquiries relating to draft 
87B undertaking. 

Closing date for submissions relating to draft 87B undertaking. 

After accepting court enforceable undertakings from National 
Foods, the ACCC announced it would not oppose the proposed acquisition. 
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Market inquiries 

31. The ACCC conducted market inquiries with a range of industry participants, 
including competitors, potential competitors, retail customers, consumer and 
farmer representatives, input suppliers and other interested parties. Submissions 
were sought in relation to the substantive competition issues and proposed 
undertakings. 

With/without test 

32. In assessing a merger pursuant to section 50 of the Act, the ACCC must consider 
the effects of the transaction by comparing the likely future state of competition if 
the transaction proceeds (the “with” position) to the likely future state of 
competition if the transaction does not proceed (the “without” position or 
counterfactual). 

33. In view of the high level of uncertainty regarding the outcome of the competitive 
bidding process which involved a range of different bidders, and having regard to 
confidential information before the ACCC, the ACCC considered that the likely 
counterfactual would be similar to the current status quo - that is, Dairy Farmers, 
under new ownership, remaining as a competitive participant in the relevant 
markets. 

Undertakings 

34. As noted earlier, the ACCC accepted court enforceable undertakings offered by 
National Foods Limited, pursuant to section 87B of the Act, in relation to the 
proposed acquisition on 24 July 2008. The undertakings were offered by National 
Foods in order to address the ACCC’s preliminary competition concerns. In 
summary, the undertakings provide that if the bid by National Foods and WCB is 
successful, National Foods will divest the following assets to a purchaser(s) 
approved by the ACCC: 

 the Dairy Farmers processing facilities in Clarence Gardens (South Australia) 
and Lidcombe (New South Wales) 

 licences of certain white milk brands - on a perpetual basis in South Australia 
and on a time-limited basis in New South Wales 

 licences of certain flavoured milk brands - on a perpetual basis in South 
Australia and New South Wales 

 certain depots and milk distribution agreements in South Australia and New 
South Wales. 

National Foods will also supply a quantity of raw milk to the approved 
purchaser(s) over the 12 months following the divestment date. 
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35. The objective of the undertaking is to address the ACCC’s competition concerns 
by maintaining pre-merger competition through the creation of a viable, stand-
alone independent and long term competitor or competitors able to compete for 
private label contracts and in the provision of branded fresh white and flavoured 
milks in New South Wales and South Australia, with the divested businesses also 
able to constrain the merged entity in the acquisition of raw milk in South 
Australia and central New South Wales. 

36. In approving the sale of the assets to a particular purchaser or purchasers, and 
taking into account the objective of the undertaking, the ACCC will have regard 
to, amongst other things, whether the proposed purchaser(s) is able to conduct the 
divested businesses effectively. This will include consideration of the long-term 
viability and competitiveness of the divested businesses under the ownership of 
the proposed purchaser(s).  

37. For example, in the event that it is proposed that the New South Wales and South 
Australian businesses be sold to separate owners, the ACCC will consider 
whether these ownership arrangements will ensure the divested businesses will be 
effective competitors to the merged entity, and able to act as a competitive 
constraint. If this is not the case, and the ACCC considers a broader suite of 
assets are necessary to constrain the merged entity, then it would only approve 
the sale of the divested businesses to a single purchaser.  

38. A copy of the section 87B undertakings is available on the Undertakings register 
(s. 87B) at http://www.accc.gov.au. A copy is also included at Attachment A to 
this Public Competition Assessment. 

Market definition 

Acquisition of raw milk 

39. The ACCC considered there are state and regional markets for the acquisition of 
raw milk from farmers, with the relevant state and regional wholesale markets 
comprising:  

 the South Australia market (including parts of western Victoria) 

 the Victoria and southern New South Wales (New South Wales) market 

 the central New South Wales market 

 the northern New South Wales and south-east Queensland market 

 the north Queensland market. 

40. Information arising from market inquiries indicated that regional markets are 
likely to be determined by the location of dairy processors and the farms that 
supply them with raw milk. Transportation costs and the perishability of raw milk 
affect the distance over which it may be feasibly transported from farm to 
processor.  The ACCC considered that the relevant geographic extent of these 
markets was likely to be around a 400km radius of the processing facilities, but 
did not rule out the possibility that markets may be larger in some regions. 
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Manufacture and wholesale supply of fresh white milk (whole and modified) 

41. On the basis of information arising from market inquiries, the ACCC considered 
that supply side substitutability between the manufacture and supply of modified 
fresh white milk and whole fresh white milk was likely to be high, with respect to 
production facilities, inputs and distribution. Supply side substitution between 
these products and other products such as flavoured milk, soy milk and UHT 
white milk was more limited.  

42. The ACCC considered that demand side substitutability between fresh white milk 
and other products such as flavoured milk, soy milk and UHT white milk was 
likely to be limited.  

43. The ACCC concluded that there are state and regional wholesale markets for the 
supply of fresh white milk (whole and modified). The relevant state and regional 
wholesale markets comprise: 

 the New South Wales market, which includes the Australian Capital Territory 
(noting that competition dynamics may differ across central New South 
Wales, northern New South Wales and southern New South Wales) 

 the South Australian market  

 the Victorian market 

 the north Queensland market 

 the south-east Queensland market.  

Manufacture and wholesale supply of flavoured milk 

44. In other matters3 the ACCC has considered that state-based markets exist for the 
manufacture and supply of flavoured milk. The ACCC has also considered there 
to be a distinct product market for flavoured milk (separate from the market for 
fresh white milk), with other dairy and non-dairy beverages only providing a 
limited competitive constraint on the price of flavoured milk. Based on market 
inquiries and its analysis, the ACCC found nothing to indicate that an alternative 
market definition should be adopted in this case. 

Manufacture and wholesale supply of fresh dairy 

45. The ACCC considered there to be a national wholesale market for the 
manufacture and supply of fresh dairy products, including yoghurts and dairy 
desserts. Market inquiries suggested that these products are generally seen as 
demand-side substitutes given customers’ willingness to switch between these 
products in response to a price increase. On the supply-side, the ACCC’s 
inquiries revealed that producers of yoghurt could relatively easily switch to 
make dairy desserts, fromage frais and vice versa in response to a price increase.  

                                                 
3  This is consistent with other recent decisions - for example, Australian Co-operative Foods Ltd - 

proposed acquisition of the assets of Perfection Dairies Pty Ltd and its subsidiaries, 18 February 
2008, and Fonterra Co-operative Group Ltd - proposed acquisition of all shares in National Foods 
Limited, Public Competition Assessment, 31 January 2005. 
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Other markets 

46. The ACCC also considered the proposed acquisition in the context of a number 
of other markets: 

 the national wholesale market for the manufacture and supply of cream 

 the national wholesale market for the manufacture and supply of UHT white 
milk 

 the national wholesale market for the manufacture and supply of cheese. 

47. These market definitions are consistent with the ACCC’s approach in other 
matters. 

48. There are also a number of other product categories where there was found to be 
no or very limited competitive overlap between the merger parties, including 
custard, juice, whey, milk protein concentrates, soy milk, milk powders and 
butter. Accordingly the ACCC did not include these in its market definition or 
competition analysis. 

Competition analysis  

49. The ACCC considered whether, when compared to the counterfactual, the merger 
and joint venture arrangements would be likely to result in a reduction in 
competitive tension in the relevant markets, such that the merged entity (that is, 
the combined National Foods and Dairy Farmers) and/or the joint venture parties 
(that is, National Foods and WCB) would be able to unilaterally improve their 
trading terms, and/or lower their quality or service levels, reflecting a substantial 
lessening of competition. The ACCC also considered whether the proposed 
acquisition and joint venture arrangements were likely to substantially lessen 
competition in any relevant market by increasing the ability and incentives for the 
merger/joint venture parties to explicitly or implicitly coordinate pricing, output 
or related commercial decisions with their competitors (coordinated conduct). 

Competition analysis - acquisition of raw milk 

50. The ACCC considered whether the proposed acquisition would provide the 
merger/joint venture parties with increased unilateral market power that would 
enable them to reduce the prices paid to raw milk producers (farmers) below 
competitive levels or to make adverse changes to other trading terms e.g. contract 
exit terms. The ability of, and incentive for, the merger/joint venture parties to 
engage in coordinated conduct was also considered. 

51. Information provided to the ACCC indicated that there was no competitive 
overlap between the merger/joint venture parties in north Queensland, while in 
Victoria the proposed acquisition would lead to only a marginal increase in 
market share with a number of other (larger) competitors remaining to constrain 
the merger/joint venture parties. Accordingly, these markets were not considered 
any further in the analysis. 
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52. The ACCC focussed its inquiries more closely on the acquisition of raw milk in 
central New South Wales and South Australia, where information provided to the 
ACCC suggested there would be a greater degree of competitive overlap between 
the merger/joint venture parties.  

South Australia 

53. In South Australia, the ACCC formed the view that the proposed acquisition and 
joint venture arrangements between National Foods and WCB (who are 
competitors for the acquisition of raw milk in South Australia) raised competition 
concerns in relation to the South Australian market for the acquisition of raw 
milk. 

54. The ACCC considered that, to the extent that National Foods and WCB act 
separately in the acquisition of raw milk in South Australia, they are likely to 
compete for that supply, potentially mitigating competition concerns. However, 
the ACCC considered that the closer ties brought about by the arrangements 
between the merger parties, and particularly the cheese joint venture, may 
increase the likelihood that the merger parties’ behaviour would exhibit some 
form of coordination post acquisition. 

55. In particular, the ACCC considered that there may be an incentive for each of the 
joint venture parties to adopt prices negotiated by the joint venture as their own 
price, potentially removing a substantial area of competition for raw milk 
acquisition in South Australia. While the ACCC considered that processors from 
Victoria may be able to constrain the pricing decisions of the joint venture parties 
by increasing their acquisitions from South Australia, this was not considered to 
be a strong constraint. 

56. National Foods offered the ACCC court enforceable undertakings to address 
these concerns (see ‘Undertakings’ above).  

New South Wales 

57. In New South Wales, post acquisition the combined National Foods and Dairy 
Farmers entity would own all of the large dairy production facilities in the region 
surrounding Sydney, Wollongong, Newcastle and Canberra. As a result, the 
ACCC concluded that the merged entity would likely be able to reduce the price 
that it pays to farmers below competitive levels in the central New South Wales 
market. The ACCC found that barriers to entry for the acquisition of raw milk 
were high, and this was likely to limit the degree to which the threat of new entry 
into the relevant market would act as a constraint on the activities of the merged 
entity.  

58. National Foods offered the ACCC court enforceable undertakings to address 
these concerns (see ‘Undertakings’ above).  
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Impact of the Undertakings 

59. The ACCC considered that competition concerns regarding the acquisition of raw 
milk in central New South Wales and South Australia were likely to be addressed 
by the court enforceable undertakings proposed by National Foods, pursuant to 
section 87B of the Act. In particular, the ACCC considered that the divestitures 
required as part of the undertakings will create a viable fresh milk processor in 
competition with the merger/joint venture parties in the regions where the ACCC 
had competition concerns. The ACCC considered that the merger/joint venture 
parties would be constrained in their pricing decisions by the presence of an 
alternative fresh milk processor or processors, who would act as a significant 
acquirer of raw milk in central New South Wales and South Australia.  

Competition analysis - manufacture and supply of fresh white milk (whole and 
modified) 

60. The ACCC considered whether the proposed acquisition would provide the 
merged entity with the ability and incentive to unilaterally raise its prices. The 
ability of and incentive for the merged entity to engage in coordinated conduct 
was also considered. The ACCC focussed its analysis most closely on New South 
Wales (particularly central New South Wales), South Australia and south east 
Queensland. The ACCC’s inquiries suggested that without the undertakings, the 
merged entity would account for over 80 per cent of fresh white milk supplied in 
New South Wales and South Australia. In south east Queensland, the merged 
entity would account for over half of the fresh white milk supplied. 

61. In south east Queensland, the ACCC found that Parmalat would continue to 
provide a degree of competitive constraint. Also, competitors to the merged entity 
have excess capacity and would most likely be able to expand their production in 
the event the merged entity attempted to raise prices above competitive levels. 
The ACCC concluded that the proposed acquisition was unlikely to lead to a 
substantial lessening of competition with respect to the manufacture and supply 
of fresh white milk in south east Queensland. 

62. In central New South Wales, market inquiries indicated that without the 
undertakings, the remaining competitors would have relatively low production 
capacity and limited spare capacity, limiting their ability to expand and act as a 
competitive constraint in either the production of branded or private label fresh 
white milk. The ACCC’s inquiries revealed that milk processors located outside 
of central New South Wales were unlikely to be able to provide competitive 
alternative milk supply options given transportation costs. Barriers to entry also 
appeared to be high (and would be further increased by the proposed acquisition).  

63. In South Australia, National Foods and Dairy Farmers are the only fresh white 
milk producers with processing facilities in the state, and there are no fresh white 
milk processors located in the border areas of Victoria. Due to the perishability of 
fresh milk, the relatively high cost of transport relative to its value, and high 
barriers to entry, the ACCC concluded that without the undertakings there would 
be no strong competitive constraints in the event the merged entity attempted to 
raise prices above competitive levels, or reduce quality or service levels. 
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64. As a result, the ACCC formed the view that without the undertakings, in New 
South Wales and South Australia the merged entity would be likely to have the 
ability to unilaterally increase its prices above competitive levels, reflecting a 
substantial lessening of competition. Competition concerns were strongest in 
relation to smaller grocers and parts of the ‘route trade’ (smaller retail outlets) 
which would be likely to have relatively limited bargaining power over trading 
terms in procuring milk from the merged entity. Market inquiries suggested that 
the larger grocery chains, such as Coles and Woolworths, would be likely to have 
a significant degree of bargaining power, which may limit the extent to which the 
merged entity could increase prices charged to these retail chains. The ACCC 
considered that the proposed acquisition would be unlikely to increase the 
likelihood of coordinated conduct in either state. 

65. National Foods offered the ACCC court enforceable undertakings to address 
these concerns (see ‘Undertaking’ above).  

Impact of the Undertakings 

66. The ACCC considered that the court enforceable undertakings proposed by 
National Foods, pursuant to section 87B of the Act, adequately addressed the 
ACCC’s competition concerns with respect to fresh white milk, such that a 
substantial lessening of competition is unlikely. The undertakings will provide 
the purchaser/s of the divested assets with milk processing facilities, licences for 
a range of fresh white milk brands, and access to depot and distribution 
arrangements. National Foods will also supply the purchaser/s with a specified 
amount of raw milk over the 12 months following the divestiture date. The 
undertakings are designed to ensure the continuing presence of a viable stand-
alone competitor/s able to compete for private label contracts and in the provision 
of branded fresh white milk in New South Wales, the Australian Capital Territory 
and South Australia. 

Competition analysis - manufacture and supply of flavoured milk 

67. The ACCC considered whether the proposed acquisition would provide the 
merged entity with the ability and incentive to unilaterally raise its prices above 
competitive levels, and/or lower its quality or service levels. For example, the 
merger may reduce the competitive pressures in the market to launch new brands 
and flavours. The ability of and incentive for the merged entity to engage in 
coordinated conduct was also considered.  

68. The ACCC focussed its analysis most closely on New South Wales and South 
Australia, where feedback from market inquiries suggested that without the 
undertakings the merged entity would account for 80-90 per cent of flavoured 
milk supplied. In other states, the competitive overlap was relatively limited and a 
number of other sizeable competitors remained to constrain the merged entity. 
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69. In New South Wales and South Australia, market inquiries indicated that there 
are high barriers to entry and expansion. Owners of non-incumbent brands had 
experienced difficulties in significantly expanding their operations beyond their 
‘home’ states/territories, with brand loyalty a key impediment to expansion. This 
is most clearly the case in South Australia where the National Foods owned 
Farmers Union brand has a particularly strong presence. Brand strength may also 
make it difficult for suppliers with a fresh milk manufacturing presence in these 
states to expand into flavoured milks. National Foods and Dairy Farmers were 
also the only firms with milk processing facilities in South Australia. 

70. In addition, the ACCC’s inquiries indicated that unlike fresh white milk products, 
up to 70 per cent of flavoured milk products were sold through the route trade.  
Private label sales also account for a much smaller proportion of total sales of 
flavoured milk than is the case for fresh white milk. The ACCC was therefore of 
the view that the bargaining power of retailers in the case of flavoured milk may 
be much less significant than for fresh white milk. Retailers may therefore be less 
able to resist a price rise above competitive levels post-acquisition in the New 
South Wales and South Australian flavoured milk markets. 

71. As a result, the ACCC formed the view that without the undertakings, in New 
South Wales and South Australia the merged entity would be likely to have the 
ability to unilaterally increase its prices above competitive levels and/or lower its 
quality or service levels, therefore substantially lessening competition.  

72. National Foods offered the ACCC court enforceable undertakings to address 
these concerns (see ‘Undertakings’ above).  

Impact of the Undertakings 

73. The ACCC considered that the court enforceable undertakings proposed by 
National Foods, pursuant to section 87B of the Act, adequately address its 
competition concerns with respect to flavoured milk, such that a substantial 
lessening of competition is unlikely. The undertakings will provide the 
purchaser/s of the divested assets with milk processing facilities, licences for a 
range of flavoured milk brands, and access to depot and distribution 
arrangements. National Foods will also supply the purchaser/s with a specified 
amount of raw milk over the 12 months following the divestiture date. The 
undertakings are designed to ensure the continuing presence of a viable stand-
alone competitor/s able to compete in the manufacture and supply of flavoured 
milk in New South Wales and South Australia. 

Competition analysis - manufacture and supply of fresh dairy 

74. The ACCC’s market inquiries indicated that yoghurt accounts for around 85-90 
per cent of sales in the fresh dairy market, and that the vast majority of sales 
occur within the retail grocery channel.  The ACCC’s competition analysis 
therefore focussed primarily on sales of yoghurt within the grocery channel.  
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75. The proposed acquisition will result in the merger of the two largest yoghurt 
manufacturers (National Foods and Dairy Farmers) and yoghurt brands (Ski and 
Yoplait). The ACCC found that post-acquisition, the merged entity will account 
for over 50 per cent of yoghurt sold nationally. The ACCC considered whether, 
as a result of the proposed acquisition, the merged entity would have an increased 
ability and incentive to unilaterally raise its prices above competitive levels, 
and/or lower its quality or service levels. The ability of and incentive for the 
merged entity to engage in coordinated conduct was also considered. 

76. The ACCC’s inquiries suggested that while private label competition is growing, 
sales are still relatively limited and do not provide a strong competitive constraint 
on branded products at present. During the ACCC’s inquiries it also became 
evident that barriers to new entry are high for high sales volume yoghurts such as 
Ski and Yoplait4, due to the costs and timeframes associated with new entry, as 
well as the deterrent effect of excess production capacity in the market (which 
could be deployed against new entrants, creating a ‘strategic barrier’ to entry). 

77. However, information provided to the ACCC suggested that there were also a 
number of factors likely to provide a competitive constraint on the merged entity: 

 While new entry is difficult, the threat of expansion by existing competitors 
or other dairy processors is more feasible and was considered likely to 
provide a constraint on the ability of the merged entity to raise prices above 
competitive levels.  

 The market has been a relatively dynamic one, with product differentiation 
and innovations (for example, health related innovations) enabling 
competitors to take a larger share of the market. This environment offers 
scope for the erosion of market shares over time, particularly if the merged 
entity sought to increase prices above the competitive level. 

 While the views of market participants regarding the level of brand loyalty for 
yoghurts varied, there was some evidence that many consumers, while 
insisting on branded yoghurt, are prepared to purchase any one of a number of 
yoghurt brands on a given shopping trip. Data provided to the ACCC during 
market inquiries also indicated that sales volumes are influenced by 
promotional pricing. As a result, consumers may be willing to switch brands 
in response to a price increase by the merged entity. 

 The large majority of yoghurt is sold through the grocery channel. Given the 
ability of the major grocers to control shelf space and to switch to alternative 
suppliers with excess capacity, the ACCC considered that the bargaining 
constraint provided by major grocers is relatively strong and is unlikely to be 
significantly diminished post acquisition.  

 Both the Ski and Yoplait brands are produced under licence in Australia. The 
ACCC understands that the licensor maintains an interest in the competitive 
position of the licensed brand in Australia, with an incentive to ensure that 
competitive brand position is maintained over the period of the licensing 
arrangement.  

                                                 
4  As distinct from yoghurt products such as Vaalia, Jalna and Tamar Valley, which are 

differentiated by their different brand and price positioning. 
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78. On the basis of these constraints the ACCC considered that the proposed 
acquisition was unlikely to lead to a substantial lessening of competition with 
respect to the manufacture and supply of fresh dairy products. 

Competition analysis - other markets 

79. As noted earlier, the ACCC also considered the proposed acquisition and joint 
venture arrangements in relation to the national wholesale markets for the 
manufacture and supply of cream, UHT white milk and cheese. The ACCC 
considered that the proposed acquisition was unlikely to lead to a substantial 
lessening of competition with respect to these markets taking into account a range 
of factors, including: 

 Cheese - there are a large range of competitors to the merger/joint venture 
parties, the threat of expansion by competitors due to excess capacity, and the 
threat of redirection of cheese from the export market to the domestic market. 

 Cream - there are a large range of competitors to the merged entity, and the 
constraint provided by private label cream. 

 UHT white milk - the merger parties have relatively small market shares and 
a range of sizeable competitors would continue to provide a competitive 
constraint. 

Conclusion 

80. On the basis of the above, including taking into account the effect of the 
undertakings, the ACCC formed the view that the proposed acquisition of Dairy 
Farmers by National Foods and joint venture arrangements between National 
Foods and WCB would not be likely to result in a substantial lessening of 
competition in the relevant markets in contravention of section 50 of the Act. 

-16- 



Attachment A 

 

Undertaking to the ACCC given under section 87B of the Trade Practices Act 1974 
by Kirin Holdings (Australia) Pty Ltd and National Foods Ltd on 24 July 2008 

 

 



24-JUL-2008 10:39AM	 FROM-ACCC MERGERS
	

+02 6243 1212	 1-545	 P.004	 F-299

24 July 2008

Undertaking to the
Australian Competition and
Consumer Commission

Given under section 87B of the Trade Practices
Act by Kirin Holdings (Australia) Pty Ltd and
National Foods Ltd



24-JUL-2008 10:40AM	 FROM-ACCC MERGERS
	

+02 6243 1212	 T-545	 P.005	 F-299

Contents

Table of contents

1	 Background	 3

2	 Commencement and termination of Undertaking 	 5

3	 Sale of the Divestiture Businesses	 5

4	 Sale to an Approved Purchasers)	 6

5	 Preservation of Divestiture Businesses	 7

6	 Appointment of Independent Manager	 9

7	 Failure to divest within the Divestiture Period	 11

8	 Release of personnel	 13

9	 Compliance and information	 14

10	 Obligation to procure	 15

11	 Confidentiality and disclosure 	 15

12	 No derogation	 15

13	 Costs	 15

14	 Notices	 16

15	 Definitions and interpretation	 16
Divestiture Period 	 23
NSW Divestiture	 24
SA Divestiture	 26

Depots	 28

.00514704018	
page 2



24-JUL-2008 10:40AM	 FROM-A000 MERGERS
	 +02 6243 1212	 T-545	 P 006	 F-299

1	 Background

1.1	 National Foods is a subsidiary of Kirin_ Dairy Farmers is a co-operative business owned
by around 2,000 Australian farmers.

1.2	 Relevantly, National Foods and Dairy Farmers are both milk processors and their
principal domestic activities are the processing, manufacturing, packaging, distribution,
marketing and wholesale supply of milk and dairy products.

1.3	 Kirin or one of its subsidiaries, such as National Foods, (collectively referred to as
National Foods in this Undertaking) proposes to acquire Dairy Farmers_ The Proposed
Acquisition is to be implemented by way of a scheme of arrangement under the Co-
operatives Act 1992 (NSW), under which National Foods will acquire all the shares in
Dairy Farmers. Dairy Farmers will be converted from a co-operative to a company under
the Corporations Act 2001 (Cth) as part of the transaction.

1.4	 On 17 April 2008, the Commission commenced its public review of the Proposed
Acquisition.

1_5	 The Commission has made market inquiries and considered the information provided by
the parties, industry participants and others. The Commission's inquiries were aimed at
assessing whether or not the Proposed Acquisition was likely to substantially lessen
competition in any substantial Australian market in contravention of section 50 of the Act.

1_6	 The Commission has concluded that, in the absence of the undertaking, the Proposed
Acquisition would lead to a substantial lessening of competition in the New South Wales
and South Australian markets for the wholesale of fresh white milk and flavoured milk and
in the central New South Wales regional market for the acquisition of raw milk. The
Commission was also concerned that competition concerns may arise in the South
Australian market for the acquisition of raw milk.

1.7	 In relation to fresh white milk, the Commission formed the view that, post acquisition, the
merged entity would have the ability to unilaterally increase its prices above competitive
levels and/or lower its quality or service levels in New South Wales and South Australia
given the lack of competitive constraints provided by other processors and relatively high
barriers to entry (which would be further increased by the proposed acquisition).
Competition concerns were strongest in relation to smaller grocers and parts of the route
trade which would likely have limited bargaining power.

1.8	 For flavoured milk, the Commission concluded that the proposed acquisition would be
likely to lead to a substantial lessening of competition in the New South Wales and South
Australia markets for the supply of flavoured milk, given a lack of competitive constraints
(the merged entity would have a high market share), and high barriers to entry and
expansion, particularly given evidence of strong brand loyalty. The majority of flavoured
milk sates occur via the route trade, which would diminish the bargaining power held by
supermarkets and their ability to act as a competitive constraint.

1.9	 In relation to the acquisition of raw milk, post acquisition the merged entity would own all
of the large dairy production facilities in the region surrounding Sydney, Wollongong,
Newcastle and Canberra. As a result, the Commission concluded that the merged entity
would be likely to be able to reduce the price that it pays to farmers below competitive
levels in the Central New South Wales market. In South Australia, the Commission
formed the view that the proposed acquisition and joint venture arrangements between
National Foods and Wan-nambool Cheese and Butter Factory Company Holdings Limited
(who are competitors for the acquisition of raw milk in South Australia) may lead to a
substantial lessening of competition in the acquisition of raw milk, There may be an
incentive for the merger parties to adopt the joint venture price as their own price, so that
they no longer compete for the acquisition of raw milk.
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1.10	 National Foods does not agree that the Proposed Acquisition would be likely to
substantially lessen competition in any market. However, in order to avoid delay and to
address the Commission's competition concerns, National Foods has, without admission,
provided this Undertaking

Pursuant to this Undertaking, National Foods has agreed to sell the Divestiture
Businesses and enter into related licensing arrangements for certain fresh white and
flavoured milk brands.

The Commission is satisfied that this Undertaking, the primary purpose of which is to
divest independent, viable businesses that are capable of forming on their own, or in
conjunction with the assets of an approved purchaser, independent, long term
competitors in competition with National Foods, addresses its competition concerns.

	

1.12	 The objective of the undertaking is to address the Commission's competition concerns by
maintaining pre-merger competition through the creation of a viable, stand-alone
independent and long term competitor or competitors able to compete for private label
contracts and in the provision of branded fresh white and flavoured milks in New South
Wales and South Australia, with the Divestiture Businesses also able to constrain the
merged entity in the acquisition of raw milk in South Australia and Central New South
Wales. The Commission will have regard to this objective in assessing compliance with
this undertaking, including in determining whether to approve one or more purchasers of
the Divestiture Businesses. The undertaking is intended to ensure the approved
purchaser(s) has the necessary assets (including processing facilities, brands, bottling

access, distribution facilities and raw milk access) to compete effectively with National
Foods in the relevant markets.

,m5147040.0	
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2	 Commencement and termination of Undertaking

2.1	 This Undertaking comes into effect when:

(a) the Undertaking is executed by National Foods; and

(b) the Undertaking so executed is accepted by the Commission.

2.2	 This Undertaking terminates on the earlier of:

the Divestiture Date, except to the extent that the transfer, grant or provision of
licenses, agreements and transitional services continue after the Divestiture
Date as part of the divestiture obligations; or

(b)	 the date the Commission consents in writing to the withdrawal of this
Undertaking in accordance with section 87B of the Act.

2.3	 This Undertaking will also terminate if the Scheme Implementation Agreement is
terminated prior to the Control Date and National Foods advises the Commission in
writing that it no longer plans to acquire Dairy Farmers_

3	 Sale of the Divestiture Businesses

	3.1	 National Foods will, after the Control Date and in accordance with this Undertaking,
divest, or cause the divestiture of, the Divestiture Businesses to one or more Approved
Purchasers within the Divestiture Period. It is anticipated that either one Approved
Purchaser will acquire both Divestiture Businesses or separate Approved Purchasers will
each acquire a Divestiture Business.

	

3.2	 National Foods will divest each Divestiture Business on terms which include:

the sale, assignment, transfer or licence, upon commercial terms, to an
Approved Purchaser of all assets that comprise the Divestiture Business,
including leases, equipment, Intellectual Property and rights and obligations
under material contracts;

(b)	 the timely transfer of employment to the Approved Purchaser of all employees
employed exclusively in the operation of the Divestiture Business at the time of
sale, as well as any necessary Dairy Farmers or National Foods employees,
and the transfer or subcontract of any service contract necessary for the
operation of the Divestiture Business at the time of sale;

(c)	 the provision by National Foods of services that the Approved Purchaser
requires subject to the services being:

(1) provided on a transitional basis, unless otherwise agreed between
National Foods and the Approved Purchaser;

(2) provided on arms length terms; and

(3) notified to the Commission;

(d)	 the timely transfer, subject to law, of all licences or other regulatory approvals to
the Approved Purchaser that are required for the operation of the Divestiture
Business, including a requirement for National Foods to obtain any regulatory or
other approval for such transfers;

(a)

(a)
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that National Foods will not do anything to discourage employees or contractors
of the Divestiture Business from taking up employment or contracting with the
Approved Purchaser, and that National Foods will release those employees or
contractors from their employment or services contracts consistent with clause
8;

that National Foods will procure that the Independent Manager(s) continue(s) to
operate the Divestiture Business in the ordinary course of business in
competition with National Foods between the Control Date and the Divestiture
Date and will not reduce the scope of any services or products provided by the
Divestiture Business;

that National Foods will, where required under the terms of the material
contract, apply for third party consents to novation, assignment or transfer of
material contracts; and

(h)	 that National Foods must:

(1) do everything in its power or control to obtain all Third Party Consents
as soon as practicable after entering into a Sale and Purchase
Agreement with the Approved Purchaser;

(2) comply with all requirements necessary to obtain all Third Party
Consents including providing necessary information promptly to the
lessor or third party;

(3) promptly pay the costs and expenses of any lessor or third party
reasonably incurred in providing the Third Party Consents; and

(4) act in good faith in its negotiations to obtain all Third Party Consents.

3.3	 Notwithstanding that National Foods has complied with clause 3.2(h), it remains a breach
of this Undertaking if National Foods is unable to effect the divestiture of the Divestiture
Business by reason of a failure to obtain Third Party Consents.

3.4	 Subject to clause 3.2, the key steps of the NSW Divestiture are described in Schedule 2.

3.5	 Subject to clause 32, the key steps of the SA Divestiture are described in Schedule 3.

3.6	 This clause 3 does not apply to any Private Label Milk Contract or any Multi-State Milk
Contract in place at the Divestment Date.

4	 Sale to an Approved Purchaser(*)

	4.1	 National Foods must sell each Divestiture Business to an Approved Purchaser and must
not authorise the Divestiture Agent to sell a Divestiture Business to a purchaser other
than an Approved Purchaser.

	

4.2	 Where National Foods seeks to have a purchaser of a Divestiture Business approved by
the Commission, National Foods must without delay provide the Commission with a
Proposed Purchaser Notice in respect of the Proposed Purchaser, which Notice provides
the Commission with sufficient information to form a view as to the suitability of the
Proposed Purchaser, including:

(a) the name, address, telephone number and any other available contact details of
the Proposed Purchaser;

(b) a copy of the proposed Sale and Purchase Agreement;

(c) a description of the business carried on by the Proposed Purchaser and the
locations in which that business is carried on;

(e)

(f)

(9)
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(d) details of the Proposed Purchaser's experience in the relevant markets:

(e) the names of the owners and directors of the Proposed Purchaser; and

(f) the likely long-term viability and competitiveness of the Divestiture Business
under the ownership of the Proposed Purchaser, taking into account the nature
and extent of any services to be provided under clause 3.2(c).

4.3 The Commission may provide National Foods with an Approval Notice stating that the
Proposed Purchaser is an Approved Purchaser. An Approval Notice must be in writing
and must be provided within ten Business Days after receipt of a Proposed Purchaser
Notice, or such further period as is required by the Commission and notified to National
Foods. In making its decision to provide an Approval Notice, the Commission will have
regard to whether:

(a) the Proposed Purchaser is independent from National Foods;

(b) the Proposed Purchaser is of good financial standing and has an intention to
maintain and operate the Divestiture Business;

(c) the Proposed Purchaser is able to conduct the Divestiture Business effectively;
and

(d) the sale of the Divestiture Business to the Proposed Purchaser will address any
competition concern held by the Commission.

4.4	 National Foods will not challenge the Commission's refusal to issue an Approval Notice.
However, the Commission agrees it will provide written reasons to National Foods if it
objects to a Proposed Purchaser.

5	 Preservation of Divestiture Businesses

	5.1	 From the Control Date, National Foods must not, except in accordance with this
Undertaking and except as required by the Independent Manager, having paramount
regard to the successful operation of the divested business(es), sell or transfer any of its
interest in, or assets of, a Divestiture Business or remove or make any adverse material
change to the structure, attributes, extent or operations of a Divestiture Business.

	

5.2	 National Foods will from the Control Date until the Divestiture Date, take all steps to
ensure that:

(a) subject to the best interests of the Divestiture Businesses (which is to be
determined by the Independent Manager), it is not involved in the management
and operation of either Divestiture Business;

(b) the Independent Manager is able to manage and operate each Divestiture
Business as a separate, fully operational and competitive going concern and in
such a way that preserves the value (including goodwill) of the Divestiture
Business; and

(c) to the maximum extent practical, each Divestiture Business is financially and
operationally separate from National Foods.

	

5.3	 National Foods will, within twenty Business Days of the Control Date, notify the
Commission of any changes to the Divestiture Businesses that National Foods intends to
make to ensure the separation of the Divestiture Businesses required by clause 52.
National Foods will within ten Business Days implement any additional changes notified
to National Foods by the Commission as being necessary in order to comply with clause
5.2.
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5.4	 In complying with the obligations in this clause 5, National Foods will in respect of each
Divestiture Business, from the Control Date:

continue to provide access to working capital and sources of credit for the
Divestiture Business;

(b)	 provide and maintain administrative, promotional, technical, advertising and
marketing support to the Divestiture Business;

(c)	 ensure that the Independent Manager is able to acquire and pay for sufficient
and timely delivery of all goods and services (including from third parties) which
the Independent Manager considers are required by the Divestiture Business;

(d)

	

	 accept (and direct its directors, officers, employees and agents to accept)
direction from the Independent Manager as to the control, management.
financing and operations of the Divestiture Business, and for the Divestiture
Business to meet all legal, corporate, financial, accounting, taxation, audit and
regulatory obligations;

provide and pay for any external expertise, assistance or advice required by the
independent Manager to perform their role;

ensure that the Divestiture Business has, at National Foods' cost, access to and
use of the personnel required by the Divestiture Business to operate as a viable
going concern;

except as otherwise approved by the Independent Manager, ensure that
between the Control Date and the Divestiture Date any National Foods
personnel (including contractors) concerned with the management or operation
of the Divestiture Business are not concerned with the management or
operation of any aspect of National Foods' business other than the Divestiture
Business, unless due to the nature of the person's role in National Foods they
cannot be concerned solely with the Divestiture Business (for example, National
Foods' personnel who have national responsibilities);

(h) take any steps directed by the Commission in relation to matters arising from
the report of the Independent Manager referred to in clause 6.6(i) within ten
Business Days of being so directed (or such longer period agreed with the
Commission);

(i) direct its personnel, including directors, managers, officers, employees and
agents to act in accordance with the prohibitions and duties in this clause 5.4;

(j) provide access, information and/or documents required by the Independent
Manager and/or the Commission;

(k) provide access to the facilities, sites or operations of the Divestiture Business,
as well as information and/or documents required by the Independent Manager
and/or the Commission;

(I)

	

	 not procure, promote or encourage the redeployment of key personnel working
at the Divestiture Business as at the Control Date, during the Divestiture Period
and Divestiture Agent period, to any other business operated by National
Foods; and

not, at any time from the Control Date and within one year of the Divestiture
Date, use any confidential Divestiture Business customer or supplier information
(Including contact details and trading terms) gained through the ownership
and/or management of the Divestiture Business_

	

5.5	 In complying with the obligations in this clause 5, Kirin or National Foods will, in respect
of each Divestiture Business, from the Control Date, ensure that all relevant staff and
management are aware of the Independent Manager and the hold separate obligations.

(a)

(e)

(g)

(m)
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6	 Appointment of Independent Manager

6.1	 National Foods must appoint one or more Approved Independent Managers to manage
the Divestiture Businesses from the Control Date as Independent Manager in accordance
with this Undertaking and National Foods must maintain that appointment (or those
appointments) until the Divestiture Date_

6.2	 Each Independent Manager must be a person who is independent of National Foods. A
person will not be independent if, without limitation, he is a:

(a) current employee or officer of National Foods;

(b) person who has been an employee or officer of National Foods in the past 18
months;

(c) person who, in the opinion of the Commission, holds a material interest in
National Foods;

(d) professional adviser of National Foods, whether current or in the past '18
months;

(e) person who has a contractual relationship with National Foods, but for the terms
of any Independent Manager agreement with National Foods or Kirin;

(1)	 person who is a supplier of National Foods; or

(g )	 person who is a material customer of National Foods.

6.3	 National Foods will, on the Control Date, advise the Commission in writing of the identity
of the Proposed Independent Manager(s), details of which Divestment Business(es) it is
proposed the Proposed Independent Manager(s) will manage, together with such
information or documents that the Commission requires to assess whether the
Commission is prepared to consent to the Proposed Independent Manager(s).

6.4	 If, within five Business Days of receipt by the Commission of the information or
documents from National Foods referred to in clause 6.3 above or such further period as
is required by the Commission and notified to National Foods:

(a) the Commission does not object to the Proposed Independent Manager(s), the
Proposed Independent Manager(s) will be Approved Independent Manager(s)
and National Foods will appoint the Approved Independent Manager(s) as soon
as practicable thereafter on terms approved by the Commission and consistent
with the performance by the Independent manager(s) of its/their functions under
this Undertaking and forward to the Commission a copy of the executed terms
of appointment of the Approved independent Manager(s); or

(b) the Commission does object to a Proposed Independent Manager, National
Foods must appoint a person identified by the Commission at its absolute
discretion as the Approved Independent Manager of the relevant Divestiture
Business(es) on terms approved by the Commission and consistent with the
performance by the Independent Manager of its functions under this
Undertaking.
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6.5	 In the event that an Independent Manager resigns or is otherwise unable to continue as
an Independent Manager, National Foods will, within five Business Days or such further
period as is required by the Commission and notified to National Foods, appoint a new
Independent Manager who is either approved of in writing by the Commission, or
identified by the Commission, and whose appointment will be maintained by National
Foods until the Divestiture Date on terms approved by the Commission and consistent
with the performance by the Independent Manager of its functions under this
Undertaking.

	

6.6	 National Foods will procure that in respect of each Independent Manager:

the Independent Manager will operate the Divestiture Business(es) in the
ordinary course of business and must not make any adverse material change to
the structure, attributes, extent or operations of the Divestiture Business(es);

(b)

	

	 to the maximum extent practicable, the Independent Manager will operate the
Divestiture Business(es) in a manner which is financially and operationally
separate from National Foods;

the Independent Manager will keep the books and records of the Divestiture
Business(es) separate from those of National Foods;

the Independent Manager will implement specific measures to maintain the
confidentiality of any competitively sensitive information of the Divestiture
Business(es);

(e)	 the Independent Manager will use their best endeavours to renew or replace
upon expiry material contracts for the provision of goods or services to the
Divestiture Business(es) on commercial terms favourable to the Divestiture
Business(es);

(f)

	

	 the Independent Manager will maintain appropriate personnel levels and ensure
that the Divestiture Business(es) has access to sufficient personnel to operate
as a viable going concern and may engage personnel (including professional
advisers) as the Independent Manager determines to be necessary;

during the Divestiture Period and Divestiture Agent Period the Independent
Manager must approve any proposed redeployment of employees employed
exclusively in the operation of a Divestiture Business, as well as any other
necessary Dairy Farmers or National Foods employees working for a
Divestiture business, at the Control Date to any other business operated by
National Foods;

(h) the Independent Manager will not use any confidential information gained
through the ownership and/or management of the Divestiture Business(es)
other than for performing their functions as Independent Manager;

the Independent Manager will provide a written report on the first Business Day
of each month to the Commission in relation to the operation of the Divestiture
Business(es) and this Undertaking over the preceding month, and the
Independent Manager will carry out the Commission's directions in relation to
matters arising from the report;

(i) the Independent Manager must review and report to the Commission regarding
any changes made to the Divestiture Business(es) by National Foods to ensure
separation of the Divestiture Business(es) required by clause 5.2, and make
any recommendations to the Commission that the Independent Manager
considers appropriate;

(k)

	

	 the Independent Manager will provide information or documents requested by
the Commission directly to the Commission; and

the Independent Manager may report or otherwise inform the Commission
directly of any issues that arise in the performance of their functions as

(a)

(c)

(d)

(g)

(I)

(I)
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Independent Manager or in relation to any matter that may arise in connection
with This Undertaking_

5.7	 National Foods will maintain and fund the Independent Manager and will indemnify each
Independent Manager for any expenses, loss. claim or damage arising from the
performance by each Independent Manager of functions required to be performed by the
Independent Manager(s) under this Undertaking.

6.8	 The Commission may approve any proposal by, and alternatively may direct, National
Foods to terminate an Independent Manager if, in the Commission's view, the
Independent Manager acts inconsistently with the provisions of this Undertaking or the
terms of their engagement. On termination, National Foods will, within five Business Days
of the Commission nominating an alternative Independent Manager, appoint the
alternative Independent Manager on terms approved by the Commission and consistent
with the performance by the Independent Manager of its functions under this
Undertaking.

6.9	 National Foods will provide to the Independent Manager(s) any information or documents
requested by an Independent Manager that the Independent Manager considers
necessary for the running of the Divestiture Business or for reporting to or otherwise
advising the Commission.

6.10	 National Foods will not request any information relating to the Divestiture Businesses
from the Independent Manager(s) without such a request having been made through the
Commission, except if the information is reasonably necessary to achieve compliance
with this Undertaking_

6.11	 The Independent Manager will provide information or documents or access to the
Commission. as required by the Commission to ensure compliance with the Undertaking.

7	 Failure to divest within the Divestiture Period

	7.1	 If the sale of the Divestiture Business to an Approved Purchaser is not completed by the
end of the Divestiture Period, the Divestiture Business is an Unsold Business and the
provisions of this clause 7 apply.

	

7.2	 Within one Business Days of the Divestiture Business becoming an Unsold Business,
National Foods will notify the Commission in writing of the identity of a Proposed
Divestiture Agent who is independent of National Foods and has appropriate experience
and/or qualifications to act as a Divestiture Agent, together with such information or
documents as the Commission requires regarding the appointment of the Proposed
Divestiture Agent, including the proposed terms of appointment.

	

7.3	 The terms upon which the Divestiture Agent is appointed must be approved by the
Commission and must include terms to the effect that the Divestiture Agent:

(a) is empowered and required by National Foods to effect the divestiture of the
Unsold Business within the Divestiture Agent Period (or such further period as
determined by the Commission at its absolute discretion);

(b) must sell the Unsold Business at the best price that is attainable within the
Divestiture Agent Period, subject to an overriding and unconditional obligation
to sell the Unsold Business at no minimum price by the end of the period;

(c) must inform the Commission immediately of any offer for an Unsold Business;

(d) must immediately accept any offer for an Unsold Business upon instruction from
National Foods given in accordance with clause 7.4 below;
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(e) must divest the Unsold Business to an Approved Purchaser, approved by the
Commission in accordance with clause 4 of this Undertaking with the Divestiture
Agent acting in the place of National Foods;

may charge such fees as are agreed between the Divestiture Agent and
(f) National Foods (but not contingent on the price to be obtained for the Unsold

Business), to be paid by National Foods. If agreement cannot be reached
between the Divestiture Agent and National Foods within five Business Days
from the date of the Commission's notice that it does not object to the Proposed
Divestiture Agent, National Foods will pay such fees as are directed by the
Commission;

(g) is the only person who may effect the divestiture of the Unsold Business after
the Appointment Date;

(h) may at National Foods' expense retain any lawyer, agent or other adviser
required to effect the divestiture of the Unsold Business;

(I)	 will account to National Foods for:

(1) any moneys derived from the divestiture of the Unsold Business;

(2) all disbursements, fees and charges incurred by the Divestiture Agent
in undertaking his/her duties; and

(3) all fees of the Divestiture Agent (including the fees of any adviser
appointed under clause 7.3(h));

0)	 will provide a written report on the first Business Day of each month until the
Divestiture Date to the Commission and National Foods, or answer any
enquiries of either the Commission or National Foods, concerning?

(1) the efforts made to effect the divestiture of the Unsold Business;

(2) the identity of any advisers engaged;

(3) any costs incurred;

(4) the identity of any persons expressing interest in the Unsold Business;
Or

(5) any other information or documents required by the Commission or
National Foods; and

(k)	 will use best endeavours to ensure that National Foods complies with its
obligations set out in this Undertaking and notify the Commission if it becomes
aware of any material failure by National Foods to do so.

	

7.4	 The Commission may direct National Foods to instruct the Divestiture Agent to accept
any offer for an Unsold Business notified to it under clause 7.3(c) of the Undertaking
National Foods must comply with such a direction within 5 Business Days.

	

7.5	 National Foods must comply with and must enforce the terms upon which the Divestiture
Agent is appointed set out in clause 7.3 and elsewhere in this Undertaking.

	

7.6	 If within five Business Days of receipt by the Commission of the information referred to in
clause 7.2 (or such further period as is required by the Commission and notified to
National Foods prior to the expiration of the five Business Day period) the Commission
objects to the Proposed Divestiture Agent, then National Foods will appoint an alternative
Divestiture Agent nominated by the Commission within five Business Days of such
nomination_

	7.7	 If the Commission does not object to the Proposed Divestiture Agent within five Business
Days of receipt by the Commission of the information referred to in clause 7.2 (or such
further period as is required by the Commission and notified to National Foods prior to the
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expiration of the five Business Day period), then National Foods will, within five Business
Days of that date, appoint the Proposed Divestiture Agent as Divestiture Agent.

7.8	 National Foods will grant the Divestiture Agent an irrevocable power of attorney
conferring all necessary power and authority to effect the divestiture of the Unsold
Business on terms which are considered by the Divestiture Agent to be consistent with
this Undertaking.

7.9	 National Foods must not authorise the Divestiture Agent to sell the Unsold Business to a
purchaser other than an Approved Purchaser.

7.10 National Foods must not contract to sell the Unsold Business on terms which would be
inconsistent with the Divestiture Agent's role, the granting of authority to the Divestiture
Agent under clause 7.8, or any other obligation in this Undertaking.

7.11	 National Foods will provide a copy of the executed terms of appointment for the
Divestiture Agent to the Commission within five Business Days of their execution.

7.12	 National Foods must provide the Divestiture Agent with all relevant information or
documents available to National Foods and assist the Divestiture Agent to effect the
divestiture of the Unsold Business as quickly as possible.

7.13	 The Commission may request information or documents from the Divestiture Agent
directly at any time. National Foods undertakes to require the Divestiture Agent to report
and respond to the Commission directly in response to any such request, or as otherwise
required by the Commission.

7.14	 The Commission may approve any proposal by, and alternatively may direct, National
Foods to terminate the appointment of the Divestiture Agent if the Divestiture Agent acts
inconsistently with the provisions of this Undertaking, including if the Divestiture Agent
fails to sell a Divestiture Business by the end of the Divestiture Agent Period. On
termination of the Divestiture Agent, National Foods must appoint an alternative
Divestiture Agent nominated by the Commission within ten Business Days of such
nomination.

7.15	 The Divestiture Agent and the Independent Manager are required to cooperate and
communicate between each other on all relevant issues. The Divestiture Agent and the
Independent Manager will notify the Commission in writing of any lack of cooperation or
communication in their dealings with each other relevant to the efforts made to preserve
the Divestiture Businesses) and effect the divestiture of the Unsold Business(es).

7.16	 National Foods will maintain and fund the Divestiture Agent and will indemnify the
Divestiture Agent for any expenses, loss, claim or damage arising from the performance
by the Divestiture Agent of functions required to be performed by the Divestiture Agent
under this Undertaking.

8	 Release of personnel

8.1	 Where:

(a) the Divestiture Business or Unsold Business is divested as contemplated by this
Undertaking; and

(b) the terms of the divestment contemplate that, immediately following the
completion of the sale, National Foods personnel including staff or persons
under a service agreement will be employed by, or otherwise provide services
to, the Divestiture Business or Unsold Business,
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National Foods must release the relevant personnel, with effect from the Divestiture Date,
from:

(c) any obligation to provide services to National Foods; and

(d) any non-compete or similar restraint of trade obligation, to the extent that such
obligation would otherwise prevent the staff member or person from performing
his or her contemplated role in relation to the Divestiture Business or Unsold
Business.

8.2 National Foods will not directly or indirectly discourage personnel including staff of, or
persons under service agreements with, the Divestiture Business or Unsold Business
from continuing in or seeking employment with, or providing services to, the Approved
Purchaser of the Divestiture Business or Unsold Business.

9	 Compliance and information

9.1	 National Foods will notify the Commission in writing of the date of the Control Date within
one Business Day of the Control Date.

92	 National Foods will provide the Commission with any executed Sale and Purchase
Agreement within one Business Days of it being entered into.

9.3	 National Foods will respond in a timely manner to any queries or requests for information
or documents made by the Commission (including a person authorised by the
Commission under paragraph 15.2(p)) about this Undertaking.

9.4	 The Commission may direct National Foods in respect of its compliance with this
Undertaking to, and National Foods will:

(a) furnish information, documents and materials to the Commission in the time and
in the form requested by the Commission;

(b) produce information, documents and materials to the Commission within
National Foods' custody, power or control in the time and in the form requested
by the Commission; and/or

(c) attend the Commission at a time and place appointed by the Commission to
answer any questions the Commission (including its staff or its agents) may
have.

9.5	 Information furnished, documents and material produced or information given in response
to the Commission's direction under paragraph 9.4 may be used by the Commission for
any purpose consistent with the exercise of its statutory duties.

9.6	 Any direction made by the Commission under paragraph 9.4 will be notified to National
Foods in accordance with paragraph 14.

9.7	 A reference to National Foods in this Clause includes a reference to its Related Bodies
Corporate.

9.8	 Nothing in clause 9 requires the provision of information or documents in respect of which
National Foods has a claim of legal professional privilege.
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10	 Obligation to procure

10.1	 Where the performance of an obligation under this Undertaking requires a Related Body
Corporate of Kirin or National Foods to take or refrain from taking some action, Kirin or
National Foods will use its best endeavours to procure that Related Body Corporate to
take or refrain from taking that action, as the case may be.

11	 Confidentiality and disclosure

11_1	 National Foods and the Commission agree Confidential Schedule 1 of this Undertaking
will remain confidential until the Divestiture Date.

11.2	 National Foods acknowledges that the Commission may, subject to clause 11.1:

(a)	 make this Undertaking publicly available; and

(b)	 publish this Undertaking on its Public Section 87B Undertakings Register; and

(c)	 from time to time publicly refer to this Undertaking_

11.3	 Nothing in clause 11 prevents the Commission from disclosing such information as:

(a) is required by law;

(b) is permitted by s155AAA of the Act;

(0)
	

is necessary for the purpose of enforcement action under section 87B of the
Act; or

(d)	 is necessary for the purpose of making such market inquiries as the
Commission thinks fit to assess the impact on competition arising in connection
with the Undertaking

11A	 Nothing in paragraph clause 11 prevents the Commission from using the information
contained in this Undertaking for any purpose consistent with its statutory duties.

12	 No derogation

12.1	 The Undertaking does not prevent the Commission from taking enforcement action at any
time, whether during or after the period of this Undertaking, in respect of any breach by
Kirin or National Foods of any term of the Undertaking_

12.2	 Nothing in this Undertaking is intended to restrict the right of the Commission to take
action under the Act for penalties or other remedies in the event that Kirin or National
Foods does not fully implement and/or perform its obligations under this Undertaking or in
any other event where the Commission decides to take action under the Act for penalties
or other remedies.

13	 Costs

13.1	 National Foods must pay all of its own costs incurred in relation to this Undertaking.
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14	 Notices

14.1	 Any notice or communication to the Commission pursuant to this Undertaking must be
sent to:

Name:	 Australian Competition & Consumer Commission
Address:	 23 Marcus Clarke Street, Canberra, ACT, 2601
Fax Number.	 (02) 6243 1212
Attention:	 General Manager, Mergers and Asset Sales Branch

14.2	 Any notice or communication to Kirin or National Foods pursuant to this Undertaking must
be sent to:

Name:	 National Foods Limited
Address:	 Ground Floor, 5 Queens Road, Melbourne VIC 3004
Fax Number:	 (03) 9234 4090
Attention:	 David Lambert, Group Executive, Governance & Strategy

with a copy to:

Name:	 Freehills
Address:	 101 Collins Street, Melbourne, Victoria 3000
Fax Number:	 (03) 9288 1567
Attention:	 Chris Jose and Peter McDonald

14_3	 If National Foods or the Commission gives the other three business day's notice of a
change to its address or fax number, any notice or communication is only given to the
relevant entity if it is delivered, posted or faxed to the most recently advised address or
fax number.

15	 Definitions and interpretation

Definitions

15.1	 The meanings of the terms used in this document are set out below.

Term	 Meaning

Act
	

the Trade Practices Act 1974 (Cth),

Appointment Date	 the date on which a Divestiture Agent Is appointed under clause 7.

Approval Notice	 a notice given by the Commission pursuant to clause 4.3.

Approved Independent	 a person approved by the Commission pursuant to clause 6 to act as Independent
Manager	 manager_
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Term	 Meaning

Approved Purchaser 	 a Proposed Purchaser in relation to which the Commission issues an Approval
Notice pursuant to clause 4_3_

Business Day	 a day other than a Saturday or Sunday on which banks are open for business
generally in Melbourne, Victoria.

Commencement Date 	 the date on which this Undertaking comes into effect under clause 2.

the Australian Competition and Consumer Commission, and where relevant any
Commission
	 advisors or agents engaged by the Commission to assess compliance with this

undertaking.

Control Date	 the date on which the Scheme is implemented.

Dairy Farmers	 Australian Go-operative Foods Limited, ABN 65 010 308 068, 1/8 Parkview Drive,
Homebush Bay 2127.

Dairy Farmers Clarence
	

Dairy Farmers' milk production and state distribution facility located at 154
Gardens Facility
	

Caulfield Avenue, Clarence Gardens in Adelaide, together with the depot and
other associated plant and equipment located on and primarily used in the
operation of the site (including any company owned trucks)_

Dairy Farmers Lidcombe Dairy Farmers' milk production and state distribution facility located at Birnie
Facility	 Street Lidcombe, in the Sydney metropolitan area, together with the depot and

other associated plant and equipment located on and primarily used in the
operation of the site (including any company owned trucks).

The Dairy Farmers Lidcombe Facility does not include the research arid
development pilot plant and vacant land adjacent to the facility or the off-site raw
milk testing / quality assurance facility located at Regents Park, NSW.

Divestiture Agent	 a person appointed under clause 7 to effect the divestiture of the Unsold
Business_

Divestiture Agent Period the relevant period in Confidential Schedule 1 to this Undertaking.

Divestiture Business 	 either the NSW Divestiture Business or the SA Divestiture Business, as the case
may be.

Divestiture Businesses	 the NSW Divestiture Business and the SA Divestiture Business.

Divestiture Date the date on which National Foods no longer has ownership or control of the
Divestiture Businesses or particular Divestment Business (as applicable) and on
which the Commission confirms in writing to National Foods that it is satisfied that
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Term	 Meaning

the divestiture has been completed.

Divestiture Period
	

the relevant period in Confidential Schedule 1 to this Undertaking.

Independent Manager	 the Approved Independent Manager appointed by National Foods in accordance
with clause 8 to manage the Divestment Business_

Intellectual Property ▪ the trade marks (registered by National Foods or one of its subsidiaries in
Australia) which at the date of the sale are used exclusively for the particular
SKUs;

• copyrights used exclusively for the particular SKUs, including artwork,
marketing materials and carton designs; and

product specifications for the particular SKUs,

in NSW and the ACT or in SA (as applicable).

Kirin	 Kirin Holdings (Australia) Pty Ltd, ABN 50 128 004 268, 47 McDowell Street
Welshpool WA 6106.

Kirin is the Australian holding company of National Foods.

Multi-State Milk Contract a contract held by National Foods or Dairy Farmers for the wholesale supply of
processed drinking milk that requires the delivery of product to the contract
counterparty in more than one State or Territory of Australia (except where the
only delivery points are located in NSW and the ACT).

National Foods	 National Foods Ltd. ABN 65 004 486 631, Ground Floor, 5 Queens Road,
Melbourne VIC 3004, and includes a reference to Kirin, where appropriate.

NSW Divestiture	 the actions described in Schedule 2 of this Undertaking.

NSW Divestiture	 the business operated utilising those assets and associated rights and liabilities
Business	 being divested under the NSW Divestiture.

Private Label Milk	 a contract held by National Foods or Dairy Farmers for the wholesale supply of
Contract	 processed drinking milk under a brand owned by the contract counterparty,

Proposed Acquisition	 the proposed acquisition by Kirin or National Foods of Dairy Farmers pursuant to
the Scheme.

Proposed Divestiture	 a person proposed by National Foods to be the Divestiture Agent.
Agent
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Term	 Meaning

Proposed Independent	 a person proposed by National Foods to the Commission pursuant to clause 6 to
Manager	 act as the Independent Manager.

Proposed Purchaser	 the notice referred to in clause 4.2.
Notice

Proposed Purchaser a Proposed Purchaser of a Divestiture Business in respect of whom National
Foods has provided the Commission with a Proposed Purchaser Notice.

Related Body Corporate has the meaning given to that phrase by section 4A of the Act.

SA Divestiture	 the actions described in Schedule 3 of this Undertaking.

SA Divestiture Business the business operated utilising those assets and associated rights and liabilities
being divested under the SA Divestiture.

Sate and Purchase	 an agreement or agreements in respect of the sale and purchase of the
Agreement	 Divestiture Businesses.

Scheme	 the Scheme of Arrangement described in Clause 1 of this Undertaking.

Scheme Implementation an executed agreement between Kirin or National Foods and Dairy Farmers
Agreement	 pursuant to which the Scheme will be implemented.

SKU	 Stock Keeping Unit.

Third Party Consents the sale and/or assignment of any assets, licences, permits or approvals used by,
or in, the Divestiture Business at the date of these Undertakings that are leased or
subject to third party consent upon a change of control or transfer of the business
and which will be subject in each case to National Foods obtaining the relevant
written consent of the lessor or third party to the continuation of the use, after the
sale of such business in accordance with this Undertaking, of such asset, licence,
permit or approval (including the transfer, assignment or novation of such
instrument if appropriate) by the Divestment Business, on no less favourable
terms than enjoyed by the Divestment Business at the date of this Undertaking.

Undertaking	 is a reference to all the provisions of this document, including its Schedules

Unsold Business	 a Divestiture Business that has not been sold to an Approved Purchaser by the
end of the Divestiture Period.
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Interpretation

152	 In the interpretation of this Undertaking, the following provisions apply unless the context
otherwise requires:

(a) a reference to 'this Undertaking' includes all of the provisions of this document.

(b) headings are inserted for convenience only and do not affect the interpretation
of this Undertaking.

(0)	 a reference in this Undertaking to a business day means a day other than a
Saturday or Sunday on which banks are open for business generally in
Melbourne, Victoria.

(d)	 if the day on which any act, matter or thing is to be done under this Undertaking
is not a business day, the act, matter or thing must be done on the next
business day.

a reference in this Undertaking to any law, legislation or legislative provision
includes any statutory modification, amendment or re-enactment, and any
subordinate legislation or regulations issued under that legislation or legislative
provision.

a reference in this Undertaking to any company includes its Related Bodies
Corporate.

a reference in this Undertaking to any agreement or document is to that
agreement or document as amended, novated, supplemented or replaced.

(h)	 a reference to a clause, part, schedule or attachment is a reference to a clause,
part, schedule or attachment of or to this Undertaking.

(I)	 an expression importing a natural person includes any company, trust,
partnership, joint venture, association, body corporate or governmental agency.

(j) where a word or phrase is given a defined meaning, another part of speech or
other grammatical form in respect of that word or phrase has a corresponding
meaning.

(k) a word which denotes the singular also denotes the plural, a word which
denotes the plural also denotes the singular, and a reference to any gender also
denotes the other genders.

(I)	 a reference to the word 'include' or 'including' is to be construed without
limitation_

(m) a construction that would promote the purpose or object underlying the
Undertaking (whether expressly stated or not) shall be preferred to a
construction that would not promote that purpose or object.

(n) material not forming part of this Undertaking may be considered to:

confirm the meaning of a clause is the ordinary meaning conveyed by
the text of the clause, taking into account its context in the
Undertaking and the competition concerns intended to be addressed
by the Undertaking and the clause in question: or

(2)	 determine the meaning of the clause when the ordinary meaning
conveyed by the text of the clause, taking into account its context in
the Undertaking and the purpose or object underlying the

Undertaking, leads to a result that does not promote the purpose or
object underlying the Undertaking.

(o) in determining whether consideration should be given to any material in

accordance with clause 15.2(n), or in considering any weight to be given to any

(e)

(f)

(a)

(1)
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such material, regard shall be had, in addition to any other relevant matters, to
the:

(1) effect that reliance on the ordinary meaning conveyed by the text of
the clause would have (taking into account its context in the
Undertaking and whether that meaning promotes the purpose or
object of the Undertaking): and

(2) the need to ensure that the result of the Undertaking is to address the
Commission's competition concerns.

(p) the Commission may authorise the Mergers Review Committee, a member of
the Commission or a member of the Commission staff, to exercise a decision
making function under this Undertaking on Its behalf and that authorisation may
be subject to any conditions which the Commission may impose_

(q) In performing its obligations under this Undertaking, National Foods will ensure
that its performance of those obligations is done in a manner which is consistent
with promoting the purpose and object of the Undertaking.
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Executed by Kirin Holdings (Australia) Pty Ltd,
ABN 50 128 004 288in accordance with 5 127
of the Corporations Act by or in the presence
of

by:

Signature of Director

Noridya. r
Name ofof Director (please print)

Date: 23 3,,{_i 2-00Z

Executed by National Foods Ltd. ABN 65 004
486 631 in accordance with s 127 of the
Corporations Act by or in the presence of

by:

Signature of Director

ASWEIVA(4pgrt

Name of Director (please print)

Date: 2S	 7--c$0?)

.di74.4164 
&Eery

Name of Director/Secretary (please print) .

Signature of Birector/Secretary

ettVeYd eV'

biaspe.effaireCtar/Secretary (please print)

Accepted by the Australian Competition & Consumer Commission pursuant to section
8713 of the Trade Pnaofices Act 1974

Graerne Julian Samuel

Chairman

Date: 
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Schedule 2

NSW Divestiture

Processing plant and
bottle manufacturing
interests

Transfer the Dairy Farmers Udcombe Facility to the Approved Purchaser.

Transfer Dairy Farmers' interest in the bottle manufacturing joint venture associated
with the Dairy Farmers Lldcombe Facility to the Approved Purchaser.

Brands and associated Fresh white milk:
Intellectual property Grant the Approved Purchaser a 2 year licence, on commercial terms, for exclusive

in NSW and the ACT of the Intellectual Property for, and the exclusive right in NSW and
the ACT to manufacture, distribute and sell, the following National Foods brands:

• Pura (whole white milk)

• Pura Light Start (modified: low fat)

• Pura Boost (high calcium, low fat)

• Pura Tone (modified: no fat)

• Pura Cafe (specialty café and coffee house)

• Pura Gold (modified: extra creamy)

• Daisy Fresh (whole white milk).

Flavoured milk

Grant to the Approved Purchaser a perpetual licence, on commercial terms, for
exclusive use in NSW and the ACT of the Intellectual Property for, and the exclusive
right in NSW and the ACT to manufacture, distribute and sell, the following brands:

• Oak (all SKUs sold under that brand in NSW and the ACT); and

Just Natural (all SKUs sold under that brand in NSW and the ACT).

Distribution	 Depots

Transfer the depots (or the rights to use the depots) listed in Part 1 of Schedule 4 to
the Approved Purchaser. These are all of the depots used by National Foods in its
NSW and ACT drinking milk business as at the Commencement Date, other than
the depot at National Foods' milk production facility located in Penrith, NSW.

2 After the Control Date National Foods will, at the election of the Approved
Purchaser, establish a new depot in outer western Sydney. National Foods will
lease (or novate or assign lease for) the new depot to the Approved Purchaser as
part of the NSW Divestment. Subject to agreement otherwise with the Approved
Purchaser the new depot will:

• be available for use by drinking milk distributors (assigned or otherwise
transferred to the Approved Purchaser) who, prior to the sale, collected products
from National Foods' depot at its Penrith, NSW milk production facility; and

• be of sufficient size and capacity to service all of the relevant distributors (at
least equivalent in size and capacity to the corresponding elements of the
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Penrith depot) and will be available for use at the Divestiture Date.

Drinking milk distributor contracts

3 Novate or assign the distribution agreements of all National Foods' drinking milk
distributors necessary for the NSW Divestiture Business and which are contracted
to National Foods as at the Divestment Date. National Foods will use best
endeavours to transfer or assign distributors necessary for the NSW Divestiture
Business whose distribution agreements are on a 'holding over' basis (eg month to
month).

Raw milk supply 1 Enter into agreement (on commercial terms) to supply the Approved Purchaser with
up to 80 million litres of raw milk over the 12 months following the Divestment Date.
The agreement will include the following terms:

▪ Price: National Foods' average NSW landed milk cost plus 2.0 cents per litre (for
costs incurred by National Foods).

• Delivery: the agreed volume of raw milk to be delivered evenly over the year,

▪ Volume reduction: if, after the Control Date, the average monthly volume of raw
milk supplied to Dairy Farmers by its farmer `members'/suppliers located in
NSW and ACT falls below the average monthly volume supplied immediately
prior to the Control Date (Lost Volume), then National Foods' obligation to
supply up to 80 million litres to the Approved Purchaser will be reduced by one
half of the Lost Volume.

2 Upon expiry of National Foods' then current milk supply contracts with dairy farmers
in NSW and the ACT, National Foods will release the dairy farmers from any
restrictions on them supplying raw milk to competitors to National Foods.
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Schedule 3

SA Divestiture

Processing plant and
bottle manufacturing
interests

Transfer the Dairy Farmers Clarence Gardens Facility to the Approved Purchaser_

Transfer Dairy Farmers' interest in the bottle manufacturing joint venture associated
with the Dairy Farmers Clarence Gardens Facility to the Approved Purchaser, subject
to any pre-emptive rights to acquire the interest exercised by another joint venture
participant.

Brands	 Fresh white milk

Grant to the Approved Purchaser a perpetual licence, on commercial terms, for
exclusive use in SA of the Intellectual Property for, and the exclusive right in SA to
manufacture and distribute, the following Dairy Farmers white milk brands:

• Dairy Farmers (whole white milk)

• Lite White (modified: low fat)

• Skim (modified: no fat, no cholesterol)

• Shape (modified: no fat, no cholesterol, fuller taste)

• Farmer's Best (modified low fat, no cholesterol)

• Take Care (modified: low fat, high calcium)

• Kids Selection.

Flavoured milk

Grant to the Approved Purchaser a perpetual licence, on commercial terms, for
exclusive use the Intellectual Property for, and the exclusive right in SA to manufacture,
distribute and sell, the following Dairy Farmers flavoured milk brands:

• Oak (all SKUs sold under that brand in SA)

• Just Natural (all SKUs sold under that brand in SA)

• Dairy Vale Take Care (all SKUs sold under that brand in SA),

Distribution	 Depots

1 Transfer the depots (or the rights to use the depots) listed in Part 2 of Schedule 4 to
the Approved Purchaser. So far as National Foods is aware, these are all of the
depots used by Dairy Farmers in its SA drinking milk business at the
Commencement Date.

Drinking milk distributor contracts

2 Novate or assign the distribution agreements of all of Dairy Farmers' drinking milk
distributors who are currently serviced from the Dairy Farmers manufacturing facility
in Clarence Gardens, SA and which are contracted to Dairy Farmers as at the
Divestment Date,

3 As at the Commencement Date, there are 35 Dairy Farmers' drinking milk
distributors located in SA and contracted to Dairy Farmers.
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Raw milk supply 1 Enter into agreement (on commercial terms) to supply the Approved Purchaser with
up to 25 million litres of raw milk over the 12 months following the Divestment Date.
The agreement will include the following terms:

• Price: National Foods' average SA landed milk cost plus 2.0 cents per litre (for
costs incurred by National Foods).

• Delivery: the agreed volume of raw milk to be delivered evenly over the year.

• Volume reduction: if, after the Control Date, the average monthly volume of raw
milk supplied to Dairy Farmers by Its farmer `members'/suppliers located in SA
falls below the average monthly volume supplied immediately prior to the
Control Date (Lost Volume), then National Foods' obligation to supply up to 25
million litres to the Approved Purchaser will be reduced by one half of the Lost
Volume_

2 Upon expiry of National Foods' then current milk supply contracts with dairy farmers
in SA, National Foods will release the dairy farmers from any restrictions on them
supplying raw milk to competitors to National Foods.

MS147040/8
page 27



24-JUL-2008 10:47AM	 FROM-ACCC MERGERS
	 +02 6243 1212	 T-545	 P 031/032	 F-299

Schedule 4

Depots

1	 Existing National Foods depots in NSW and the ACT

Katoomba

Spnngwood

Lithgow

Taree

Enfield

Wollongong

Gosford

Hume, ACT

Thomleigh

Newcastle

Wagga

Dubbo

9 Pioneer Ave, Thomleigh 	 Third Party Operated

Regional Markets, Rural Drive, Sandgate Third Party Operated

15 Mistral Street, Katoomba Owned

Owned

Owned

Leased

Leased

Leased

Leased

Leased  

1 Lawson Road, Springwood  

3 Inch Street, Lithgow  

10 Railway Parade, Taree     

Unit 4 1-21 Madeline Street, South
Strathrold  

1 Tarrawanna Road, Corrimal  

12 Jusfrute Drive, West Gosford  

24 Tralee Street, Hume  

16 Say Street, Wagga
	

Third Party Operated

1 Mt Batton Drive, East Dubbo
	

Third Party Operated
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Broken Hill	 2 Galena Street, Broken Hill

Franchisee Owned

Franchisee Owned

Berri
	

Jellett Street, Berri
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2	 Existing Dairy Farmers depots in SA

Cavan

Kingston

Millicent

3 Cardiff Court, Cavan Owned

Leased   6 Gough Street, Kingston 

74 Mt Gambier Road, Millicent Site leased/ owned depot

Mt Gambier
	

390-396 Commercial Street, Mt Gambier Owned by Dairy Farmers, the coolroom
facility will be leased to the Approved
Purchaser

Excludes former manufacturing facility on
this site

Murray Bridge
	

Noel Street, Murray Bridge	 Site leased/ owned depot

Naracoorte	 12 Magarey Ores, Naracoorte	 Leased

Pt Lincoln	 28 Bayview Road, Pt Lincoln 	 Franchisee Owned

Renmark	 Lot 1 Pyap St, Renmark	 Owned

Robe	 Robe Street, Robe	 Site leased/ owned depot

Seaford	 Lot 2, Railway Road, Seaford	 Owned

Victor Harbor	 31 Mentone Road, Victor Harbor 	 Owned
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