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ABM 8i 000 057 590 

Corpcrrate 0 fficc! 
50 Bridge Street 
5ydney NSW 2000 

Dear Ms Palisi 

Sisters of Charity Health Service Limited application A91099 for revocation and substitution of 
A3021 6 and A3021 9 

Thank you for the opportunity to submit comments with respect to the Sisters of Charity Health 
Service Limited (SCHS) application A91099 (Application). This letter sets out our submission on 
behalf of the Bupa Australia Group (Bupa Australia) and MBF Australia Pty Ltd (MBF) health funds in 
response to the Application for Authorisation in respect of the Revenue Negotiating Network (RNN). 

We oppose the Application in its current form and request the revocation or amendment of the 
existing authorisations the Application seeks to replace. 

Background 

In 2004, the Commission granted authorisations A30216 and A 30219 which allowed the SCHS to 
establish a network of Catholic private hospitals known as the Catholic Negotiating Alliance 
(CNA), referred to in the current Application as the RNN, which was authorised to, amongst 
other things, jointly negotiate revenue agreements with health funds and the Repatriation 
Commission. 

In essence, under those authorisations, RNN entities were authorised to: 

cotlectively negotiate with health funds (the four private hospitals owned by the SCHS 
and S t  Vincent's Private Hospital in Sydney were separately authorised to collectively 
boycott funding organisations); 
collectively negotiate with and collectively boycott suppliers; and 
exchange fee, cost, price and other information. 

Objections to the Application 

There are various aspects of the Application and the existing authorisations which concern us, many 
of which have already been raised in the submission provided by the Australian Regional Health 
Group Limited. We submit that much of the case to support the granting of authorisations A30216 
and A30219 was based on the substantial public benefit to be derived through the reduction in 



Due to the fact that the CNA was not utilising the collective negotiation authorisations MBF insisted 
in early 2008 that the confidentiality provisions of revenue contracts with CNA entities once again be 

observed. It was expected that this requirement would force the CNA back to the Commission as we 
have now seen. 

Without the hospitalsJ cost savings achieved through the collective negotiation process it is difficult 
to argue that a public benefit can be derived from the current and presently sought authorisations. 
Indeed the information sharing in the absence of collective negotlatlon is  more likely to have 
resulted in a public detriment through the increased premium costs that result from the higher 

benefits paid to RNN hospitals, 

Health funds' comparative bargaining power in  hospital contracting 

Bupa Australia Pty Ltd notes that the structure of the private hospitals market means that health 
funds may, In many circumstances, be forced to deal with hospital operators and may need to 
accept commercially disadvantageous terms, irrespective of the size of the entity, if its location or 
services are such that consumers would expect that their insurance product left little to no gap in 
terms of benefrts. 

I t  has been suggested that MBF, Bupa Australia and any health fund with whom the RNN entities 
deal, are able to include or exclude individual private hospitals (or threaten the exclusion as a means 
of wielding bargaining power) from their contracting programs on an arbitrary or entirely 

discretionary basis is. This simply is not true, 

While it is true that health funds assess the desirability of hospitals to their policyholders on a 
facility-by-facility basis, the reality of contracting in the private health insurancejhospital market 
does not offer this level of flexibility in practice. The presence of groups which contract natlonally 
(such as the CNA/RNN if it were to operate as the authorisations intended) means that insurers have 
a much more limited range of options if they want to achieve adequate coverage for their 
policyholders in any state market. 

There is no mmpetltive commercfal advantage for an insurer to threaten to go out of contract with a 

particular hospital as the scope of coverage and access to services is a basis upon which insurers 
compete for consumers. To risk the loss of such a hospital by bargaining aggressively would lead to 
a loss of many policyholders to other insurers and would have an adverse commercial impact on the 
fund. I f  a hospital offers services in an area that the fund's policy holders wish to access, this will 
dictate the effective bargaining power of that facility, not its size or number of or relative power of 
its related entities. For example, a sole hospital owned by a small operator in a regional area or with 

a particular specialty will have substantial bargaining power vis a vis health insurers 

In addition, hospitals have regulatory protection which affects the strength of their bargaining power 

with insurers. When a hospital goes out of agreement there is protection for pre booked members 
and health funds continue to pay substantial benefits toward hospital costs. The hospital then 
collects an additional patient payment which is a price signal to  the market of the cost of healthcare. 

Where a hospital is approved for 2" tier benefits, the health fund is required to pay very substantial 
benefits, and there is no cap on the additional patient payment that the hospital can charge. 



negotiations and Increased administrative efficiencies arising from collective baq gaining that would 

necessarily result in cost sharing and cutting for both the hospitals and their administering entities. 

As health funds we appreciate that negotiations through an agent, with the benefit of shared 
Information and terms, may reduce the operating costs of hospitals, unfortunately, it has been our 
overwhelming experience over the term of the current authorisations, that the mechanisms 
authorised for bringing about these cost savings and efficiencies were not utilised. 

Instead the information sharing authorisation allowed hospitals and their administering entities to 
selectively construct agreements, based on the terms that appealed, from contracts to  which each 
entity in the group had been granted access. It has been our experience to date that there has only 
been a token use of the RNN agent authorised to negotiate on behalf of  the graup. 

MBF and Bupa Australia's CMA collective bargaining experience 

From the commencement of the term of the current authorisations to date, neither MBF nor Bupa 
Australia has received a single application or expression of interest for collective negotiation of 
revenue contracts from the CNA {now the RNN). The only collective negotiations that have taken 
place during this period were those of the related bodies corporate of the SCHS, which were taking 
place prior to  the implementation of (and therefore not facilitated by) the current authorisations. 

The CNA agent has had token involvement in the negotiation process usually attending only one (If 
any) of  the negotiation meetings for hospitals outside of the SCHS. Even within the related SCHS 

facilities the major hospitals from this group in Victoria and New South Wales have continued to 
conduct their own negotiations. 

The CNA has shown no intention to collectively negotfate funding agreements, and has itself 
expressed this reluctance in the pending application at Part C, Clause 8.2 where it states that, "most 
contracts may still be negotiated separately...". In some instances MBF has witnessed a clear 
intention to  avoid the use of the CNA agent in revenue agreement negotiations.' 

If collective negotiation of revenue contracts remains optional there are minimal efficiency savings 
to be gained. It is  clear that, whlle the new RNN seeks the ablllty to negotlate with group power and 
minimised administrative negotiating costs, there is no internal obligation on individual hospitals to  
attempt to bring about these efficiencies, nor is there any effective structure put In place for utilising 
the powers under the authorisations. 

In the absence of  a heads of agreement outlining the operation of the RNN in the pending 
Application, there can be no understanding of the proposed operational structure of the RNN, and it 
must be assumed that the RNN has no intention of collectively bargaining with health funds. 

We note that there is also no mention of an agent in the current application documentation and as 
such, it is evident that the purpose of the pending Application is again, not to cofectively bargain, 
but to  secure the right to share information amongst RNN entities for the purpose of 'cherry picking' 
appealing terms and provisions for each facility. 

1 MBF will happily provide evidence and records supporting the numerous and continued examples of the CNA 

entities' reluctance to properly utilise the powers granted in the current authorisattons. 



For this reason the smaller hospital operators participating in the RNN have continued to bargain 
individually. 

RNN facilities 

Bupa Australia submits that the RNN facilities, in particular, are such that the authorisation is not 

required to achieve equality in negotiating with insurers. The following market data from Bupa 
Australia and MBF records sets out factors contributing to the respective bargaining and the regions 
in which CNA members have a dominant or significant market share, evidencing that the 

authorisation is not required for those facilities. In light of the CNA's reluctance to utilise collective 
negotiating power during the term of the current authorisations, the following market data 
reinforces the extent to which a lack of market power is unlikely to  be an accurate depiction of the 
RNN's motivation in submitting the Application. 

t John of God - 



-- 

Calvary - John James 155 / Group controls all private beds in area 
Calvarv - Private 95 1 Groua controls all arivate beds in area 

Calvary - Central 

Districts 79 Ashford Only private hospital in the area -- 
Calvary - North 
Adelaide 153 St Andrews Has the only official private hospice unit 

Holds the only 24hr Emergency Department in 
Calvary - Wakefield 205 Burnside Adelaide 

North Eastern 
Calvary - College Holds approximately 50% of the rehabilitation 
Grove 65 market in Adelaide 

Note: The LCM gmup holds u signrficant share of 

- Mater South 
Brisbane Adults 1 311 / 
- Mater Mothers' 
Private 
- Mater Children's 
Private 
- Mater Redlands 
Private Hospital 

Holy Spirit Northside 
Mater Central Qld 

- Rochampton 

- Bundabern 

60 There is no private hospital competition. 
One of  the four dominant operators in Brisbane 

224 City 

The major private hospital in the area with one 
140 lesser hospital in competition 
82 One of two similar private hosuitals in the area 

- Gladstone 30 Only private hospital in area 

- Mackay I 105 Only private hospital in  area 

- Yeppoon 18 Only private hospital in  area 

Mater Townsville 165 Croup controls all private beds in the area 

Mater Hyde Park 58 Group controls all private beds In the area 
S t  Vincent's - Controls 60% of private beds in area. One of two 

St  Vincent's - 
Bathurst 3 5 Only private hospital in the area 
S t  Vincent's - 
Darlinghurst 250 Prince of Wales Major private hospital in  the CBD 
Mater - Nth Sydney 195 Sydney Major private hospital on the north shore - 



Adventist 
North Shore 

C a l v a ~ j  St Luke's 
and St Vincent's 

especially in Obstetrics 

St Vincent's - 
Lismore 
Calvary Private 
Hospital, Wagga 
Calvary Day 
Procedure Centre 

Only private hospital in the Launceston area (2 
campuses) 

Calvary Lenah 
Valley and St Johns 1 tz 1 

87 

104 

2 8 

One of two medical/surgical private hospitals in 
the Hobart metropolitan area (2 campuses) 

Boycotting of non-price terms 

Private 

The Application seeks authorisation to share non-price terms amongst the RNN entities. This aspect 
of the Application is problematic for two reasons: 

Only private hospital in the area 
Only private hospital in the area 

Only private hospital in the area 

1. To isolate non-price terms as matters to be solely negotiated through the RNN fails to  

acknowledge the extent to which such terms are taken into account when negotiating 
pricing terms for each individual hospital in light of the services offered; and 

2. Such boycotting action should not be necessary with respect to the negotiations of the RNN 
as any unappealing non-price terms would be considered as part of the collective 
negotiation process and would be agreed between the health fund and the state RNN agent 
without the need for separate individual or collecrlve hospital boycott authorisation. 



The addition of further entities to the RMM 

We note that the Application seeks to add the following Catholic religious and charitable 

organisations to the RNN: 

r St  John of God Health Care lnc; 

Mercy Care Limited; and 

Trustees of the Roman Catholic Church for the Diocese of Lismore -St Vincent's Hospital. 

St John of God administers thirteen hospitals throughout Victoria, New South Wales and Western 
Australia (where the applicant acknowledges that the RNN already accounts for a substantial share 

of private hospital beds). Furthermore, some of the thirteen facilities it operates are in regions 
where the SCHS acknowledges that there are no other hospitals in that locality. Mercy Care Limited 
operates the Mercy Care Hospital in Mount Lawler, also in the RNN dominated Western Australian 
region. 

In the case of Mercy Care Limited and the Western Australia and regional Victorian St  John of God 
facilities, the inclusion of these hospitals would actually increase the substantial bargaining and 
market power already enjoyed by the RNN in those regions. 

Bupa Australia submits that these organisations should not be added to the authorisation. 

Scale efficiencies and administrative costs 

The Application refers to the prohibition on mergers under Canon law impacting the ability of these 
entities to utilise forms of collaboration for which the authorisations are sought in order for Catholic 
hospitals to achieve scale efficiencies such as with respect to the sharing of costs by centralising 
"back endt' resources. . 
As stated abave, since the introduction of the current authorisations in 2004, the (then) CNA entities 
have not sought to utilise their collective bargaining capabilities to achieve administrative cost 
sharing. Instead, the vast majority of negotiations have taken place involving individual hospitals 
and with respect to agreements which have varied often only slightly (and therefore not requiring 

labour intensive legal review) since previous versions of the agreement (MBF has had substantially 
the same revenue agreement in place for the past nine years). 

The CNA had four full time employees and yet MBF and Bupa Australia's experience has been that 
there has been only token attendance at negotiations and there is no guarantee of collective 
negotiations into the future. As an example, an MBF negotiator was requested to attend a 
negotiation meeting at a RNN hospital in Brinbane in early 2008. Eight hospital staff members were 

listed to attend including the CNA representative. . 
Furthermore, whilst Canon and civil Law inhibit Catholic hospitals from merging neither regime 

prohibits mergers completely. If a merger would effectively level the playing field in terms of 

competition with commercial private hospitals, this is something that should be considered before 
resorting to Commission authorisations. 

Additional factors claimed to necessitate the grant of the Application 

The following issues were also raised as factors necessitating the granting of the Application. 



1. Improved clinical efficiency - There is nothing listed in the Applicatlon relating to improved 
clinical efficiency that cannot be achieved without collective negotiations. 

2. Revenue modelling - All current private hospital billing systems are computer based with 
hospitals required to export episode data to both health funds and the Commonwealth. The 
most sophisticated modelling necessary for a hospital may be performed using this data on a 
simple Microsoft Excel spreadsheet. Complexity grows with the diversity of the facility and 
these skills will continue to exist in facilities that require them regardless of collective 
negotiations. 

3. Benchmarklng -The benchmarking activities listed in the Application can be carried out 
regardless of the existence or otherwise of the RNN, Hospitals also have access to second 
tier benefits rates from each fund, which provide them with information regarding benefits, 
paid by that fund relative to peer hospitals in the relevant state. 

Summary 

Bupa Australia submits that the SCHS's Application is not motivated by factors which would result in 
any public benefit, nor is it seeking to rectify an existing inequality in bargaining power. From the 
experience of both Bupa Australia and MBF, it is our submission that granting the authorisation 
sought, where it has been proven unlikely that the collective negotiating power will be utilised, 
would result solely in a means of increasing profits for RNN entitles a t  the cost of higher premiums 
to consumers. 

We do not support the Application, however if collective negotiation isgranted by the Commission it 
should be the granted in a manner that will bring about some public benefit. There are aspects of 
the Application and the existing authorisations (specifically the state based collective negotiation) 
that may benefit the entire industry. We are however deeply concerned that the ability to pick and 
choose from the broad range of authorisations sought, enables the entities who are members of the 
RNN to determine on a discretionary basis when to utilise powers that were claimed to be essential 
for the public benefit. We believe that if the RNN is entitled to share data such as non-price terms 
that they should only be able to do so forthe purpose of negotiating a collective agreement, and not 
for the purpose of constructing the most beneficial agreement for an individual hospital negotiation. 

We submit that it should be a condition of entry into the RNN that, if confidential information is to 
be shared, it should be compulsory that the members negotiate collectively on a state by state basis. 

Furthermore, if it is the intent of the RNN to negotiate collectively, there is no need for the 
addltlonal authorisation for St Vincent's and Mater Health Sydney Limked (In respect of St Vincent's 
Private Hospital Sydney and the Mater Hospital Sydney), St  Vincent's Hospital Toowoomba Limited, 
Mt Olivet Community Services Limited, S t  Vincent's & Mercy Private Hospital Limited and The Holy 
Spirit Northside Private Hospital Limited to jointly negotiate contracts, as they would be subject to 
the collective contract negotiated in each applicable state. 

The Commission must look a t  the Application in terms of an authorisation that has in fact been 
shown to be utiiised solely for the purpose of sharing otherwise confidential information amongst 
the RNN members, for the purpose of enabling the selective assembly of the most advantageous 
agreement terms from those that heath funds have negotiated with various hospitals within their 



network. In the absence of heads of agreement documentation between the RNN entities, it is clear 
that this is the only aspect of the authorisation that is  likely to be utilised, with little to no public 
benefit whatsoever. Furthermore, if the RNN entities are currently deriving some benefit from the 
authorisations, without any reduced operating costs as collective negotiations have not been 
attempted, this benefit must solely be attributable to higher prices paid by health funds as a result 
of shared information. The only impact of this which will be passed on to consumers will necessarily 
be an increase in premiums, which hardly constitutes a public benefit. 

Bupa Australia is concerned that the governance of the authorisation will not be met, In view of the 
history of the previous authorisations. Should the RNN wish to apply for authorisation to 
collectively negotiate agreements with health funds and collectively boycott they should be required 
to comply with that authorisation and collectively negotiate. Should a member facility not wish to 
be bound by this requirement they should be excluded from the authorisation from the outset. 

We do not consider it fair or equitable for a hospital to represent itself as part of a collective group, 
enjoy the benefits of shared data and information and then excise themselves from the group to  act 
independently at the time of negotiation. Furthermore we do not believe that this is the result 
intended by the Commission's grant of the current authorisations in anticipation of a public benefit. 

We appreciate the opportunity to have submitted our comments with respect to the Application and 
appreciate your time in considering our views. 

Regards 

Emma Zipper 
General Counsel/Company Secretary 

Bupa Australia Group 
(comprising Bupa Australia Health Pty Ltd and MBF Australia Pty Ltd) 




