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Dear Ms Palisi 

Sisters of Charity Health Service Limited application for authorisation 
A91099 

Thank you for the opportunity to make a submission on the application by Sisters 
of Charity Health Service Limited (SCHS) for the revocation of its existing 
authorisation and the substitution with a new authorisation. 

Australian Health Service Alliance Limited (AHSA) is a company that represents 
26 small to medium sized private health insurance funds. 

This letter contains some information that is confidential to  AHSA. That 
information is marked and a public version has been provided with the 
confidential information removed. AHSA requests that the confidential 
information is excluded from the public register. 

Uncertainty about the scope of the authorisation prevents AHSA making 
a submission 

Unfortunately, we consider that the SCHS application is so unclear and lacking in 
detail that we cannot determine with sufficient clarity what conduct SCHS is 
seeking to have authorised. We therefore cannot make a submission on the 
application a t  this time. It is impossible to meaningfully comment on the effects 
or claimed benefits of the authorisation unless it is clear what is being 
authorised. 

We request that you require SCHS to provide further information explaining the 
scope of the authorisation that is being sought. Just as we cannot meaningfully 
comment on the application without that information, we consider that the ACCC 
does not currently have sufficient information to assess the effect on competition 
or the public benefits of granting the authorisation. 

Granting an authorisation on the basis of the current application would also lead 
to considerable uncertainty in the implementation of the authorisation. The 
authorisation seeks to give substantial powers to the hospitals that will be 
covered by the authorisation. It is essential that all affected parties clearly 
understand the scope of those powers and the situations when they will apply. I f  
those matters are left unclear, significant and unnecessary disputes will arise 
during negotiations between health funds and the relevant hospitals. 

::,;--t ,.. .- 
: . 8 .  - 7.: 979 BLIC~~F. Road, Cnrr:t?rweli V!C j124 Fiione 33 981 3 4088 Fax 01 981 3 4093 
?:.;.%! Leve' 8,8 Hclp Strcer, Cia~swood NSW 2061 %oiie 02 91 1 i ClISjO Fax 02 91 1 1 91 99 
At i~T ra l i ~ l i  !-lealth Scrvire Alii,incc i rd.  ARRI 75 C5? 860 .5??/! www.ahc.a.c::,m?ij 



Key examples of the lack of clarity about the scope of the application 

Examples of the main areas of uncertainty in the application, and the effects of 
that uncertainty on AHSA and other affected parties, are explained below. 

Absence of any contract terms that clarify the scope of the proposed 
authorisation 

As a preliminary point, AHSA notes that the application seeks authorisation of a 
range of conduct that is only described in very general and brief terms. The only 
description of the scope of the authorisation that is being sought is contained in 
several bullet points on page 2 of the application. Those bullet points are then 
repeated on page 2 of the Supporting Submission. As a result, there are only 
three lines describing the proposed 'non-price terms boycott' and five lines 
describing the 'large health fund boycott1 and many issues are left unclear about 
the scope of those boycotts. 

As you know, an authorisation under section 88(1) must relate to a contract, 
arrangement or understanding. No doubt there is some form of contract, 
arrangement or understanding underlying the conduct that the Catholic 
Negotiating Alliance (CNA) members propose to take. However, the application 
does not provide any details of the terms of any such underlying contract, 
arrangement or understanding and it instead simply seeks authorisation for a 
bullet point description of conduct. This approach contrasts to an extent with the 
application for the original authorisations, which attached the terms of a 
proposed agreement between the CNA members. That agreement was brief, but 
in several places of the original authorisation decision the ACCC refers to specific 
provisions of the agreement to clarify the terms of the authorisation. The current 
application would be much clearer i f  SCHS provided the actual terms of a 
contract, arrangement or understanding between the CNA members for which 
authorisation is sought. 

Does the large health fund boycott apply to AHSA? 

AHSA has potential concerns regarding the proposed 'large health fund boycott'. 
However, AHSA cannot currently tell whether that boycott even applies to it. 

I n  the description of the proposed authorisation in section 3(a) of the application 
(and section 1.2 of the Supporting Submission), the large health fund boycott is 
stated to only apply to contracts with 'any health fund with a market share in the 
State to which the relevant Revenue Contract relates of more than 20%'. The 
application states that this market share is to be 'measured as set out in the 
Supporting Submissions'. However, there is no information in the Supporting 
Submission about how market shares are to be measured (other than the 
summary of the proposed authorisation in section 1.2(d) which adds a reference 
to '20°/0 of health fund members with hospital cover'). 

AHSA represents and provides management services to 26 small to medium sized 
health funds. AHSA considers that i t  is not a health fund that can be classed as a 
'large health fund' under the authorisation. However, the submission is unclear 
on what constitutes a 'health fund' and whether that term includes alliances such 
as AHSA. The Supporting Submission uses several different terms, referring in 
various places to 'health funds', 'health fundslhealth fund groups' and 'alliances 
of smaller health funds1. It is unclear whether all of those different types of 
bodies are a 'health fund1 for the purposes of the large health fund boycott. 



This is an example of an area where there would be greater clarity i f  the terms of 
an actual agreement or proposed agreement were attached to the submission. 
For example, the Heads of Agreement that was attached to the application for 
the original authorisation contained a definition of a 'Fund', but the term is used 
in a very different context in the new application so it is unclear whether the 
same definition is intended to apply. 

I f  a fund is a large health fund in only some States, can the boycott 
provisions also be used against it in other States? 

I f  AHSA is a 'large health fund', it is unclear whether the boycott only applies in 
those States where AHSA has more than 20% market share or whether the CNA 
members can also collectively boycott AHSA in States where AHSA has a small 
market share. 

Some parts of the Supporting Submission suggest that the authorisation is 
intended to allow the CNA members to boycott funds on a national basis (see in 
particular the final line of the discussion in section 9.4). However, the 
description of the authorisation that is sought refers to boycotting a health fund 
that has 20% market share 'in the State to which the Relevant Contract relates' 
That wording strongly implies that contracts will be negotiated on a State-by- 
State basis and that a fund can only be collectively boycotted in relation to the 
State to which the contract relates and where the fund has more than 20% 
market share. 

This uncertainty significantly affects the scope of the authorisation that is sought, 
especially when combined with the related uncertainty below about whether 
there will be a single negotiation or multiple negotiations. There is a great 
difference between the effect of having one collective negotiation for all CNA 
members in a single State and a collective boycott in that State i f  agreement 
cannot be reached, compared with the effect of allowing a sub-group of CNA 
members to include an unrelated hospital in a collective boycott in order to force 
an agreement with hospitals in a different State. 

Does the authorisation require the CNA members to negotiate jointly? 

The application is written on the basis that it is essentially seeking authorisation 
for collective negotiation. However, it is extremely unclear whether, and to what 
extent, the CNA members will actually engage in one single negotiation with 
health funds. 

On a literal reading of the terms of the 'large health fund boycott', the CNA 
members must only negotiate contracts with large health funds through the 
Revenue Negotiation Network (RNN) and all members must agree on all of the 
terms of each member's contract with every health fund. These requirements 
would compel the CNA members to undertake all their negotiations with large 
health funds collectively, and would prevent any CNA member from having 
separate negotiations on any contract term with a large health fund. 

However, AHSA does not believe that this is what is intended or what is likely to 
occur in practice. The above reading of the authorisation would mean that there 
could be no separate price negotiations by individual CNA members, and no 
special price or non-price terms for individual members unless all other CNA 
members agreed to those special terms. The original authorisation and the 
agreement that was attached to it also suggested that all negotiations would be 



undertaken collectively. However, that is not the current practice of CNA 
members. At present, CNA members undertake individual price negotiations with 
AHSA and some CNA members also negotiate their own tailored non-price terms 
that vary from the terms agreed to. by other CNA members. AHSA expects that 
individual CNA members will continue to want to negotiate price and price-related 
terms separately in the future and may also seek individual amendments to the 
standard non-price terms. I f  there is intended to be a major change in the 
practice of the CNA members in this regard then that needs to be made clear so 
that it can be addressed as i t  will significantly alter the effect of the 
authorisation. 

AHSA notes that there is a difference between the wording of the application and 
the Supporting Submissions that may affect this issue. The Supporting 
Submissions' summary of the proposed authorisation in section 1.2 seeks 
authorisation for the members to agree that all contract terms must be agreed by 
all members and only negotiated through the RNN. I n  contrast, the application 
adds wording so that it seeks an authorisation for arrangements that 'permit or 
enable those entities to' reach such an agreement. Those extra words may be 
insignificant, or they may indicate that the CNA members intend to retain the 
flexibility to choose whether to allow individual negotiations instead of collective 
negotiations at their discretion. 

AHSA would be very concerned if the authorisation allowed the RNN to  pick and 
choose which hospitals form part of any negotiation, including unrelated hospitals 
from different States, and then collectively boycott in relation to that selected 
sub-group of hospitals. The RNN could use such a strategy to include a hospital 
that they know funds cannot afford to not have an agreement with such as St 
Vincent's Sydney in order to force an agreement with other unrelated hospitals. 
I f  the authorisation allowed multiple negotiations of this nature by different sub- 
groups then its effects would be very different to an authorisation that required 
genuine collective negotiation with all CNA members. 

SCHS claims in section 8.2 of the Supporting Submissions that the authorisation 
will deliver efficiencies and negotiation cost savings for health funds. These 
claimed savings seem to be based on funds only having to negotiate with the 
RNN once in respect of all members. However, the same savings will not arise i f  
the CNA members actually have the ability to insist on individual negotiations or 
multiple negotiations with sub-groups of members. Accordingly, AHSA currently 
does not understand the intended form of future negotiations enough to be able 
to say whether negotiation costs will decrease, stay the same or even increase as 
a result of the authorisation. 

What is the difference between 'non-price terms' and price terms 

The 'non-price terms boycott' provides that i f  a term is a 'non-price term' then it 
must be included in a single set of terms that cannot be varied and the boycott 
right applies i f  a fund does not agree to those standard terms. I n  contrast, i f  the 
term is a price term, then it seems that CNA members are free to negotiate their 
own individual terms (unless the 'large health fund boycott' applies). The 
distinction between price and non-price terms will therefore be crucial for 
understanding the effects of the authorisation and when implementing the 
authorisation. Unfortunately, the application and Supporting Submissions do not 
elaborate on what is a 'non-price term'. 



Revenue contracts are an area where the distinction between price and non-price 
terms is particularly blurred. Many provisions that could be classed as non-price 
terms are very closely related to the price and directly affect the amount that is 
paid under the contract. I t  is unclear whether those sorts of terms would be 
'non-price terms'. Uncertainty about whether a term is a 'price term' or a 'non- 
price term' has the potential to create major disputes between hospitals and 
health funds when negotiating contracts because the parties will not know which 
terms they are free to negotiate and which terms must follow the standard RNN 
terms or otherwise risk a collective boycott. 

Several examples of price-related terms that may vary between AHSA contracts 
with different hospitals are set out below. It is unclear whether each of these 
terms would be 'non-price terms'. These examples are confidential. 

[CONFIDENTIAL INFORMATION REMOVED] 

What is the purpose of the 'Partner Hospital collective negotiation 
authorisation '? 

AHSA does not understand why the separate 'Partner Hospitals collective 
negotiation authorisation' is included in the authorisation application (see the 
third bullet point of section 3(a) of the application and the final paragraph of 
section 1.2 of the Supporting Submission). That separate authorisation is not 
referred to anywhere in the Supporting Submission. AHSA cannot comment on 
the effects or benefits of that authorisation unless its purpose and intended effect 
are explained. 

What data can be shared? 

The application is also unclear as to what data can be shared by the CNA 
members and whether any restrictions apply to that data sharing. The 
application simply refers to exchanging 'fee, cost, price and other information'. 
The authorisation is not restricted to the terms of contracts with health funds. 
There are also no safeguards on how that information may be shared and used. 
Arguably, i t  allows unlimited sharing by the members of their prices. 

This is another area where the current application provides less information than 
the original application. The proposed agreement that was attached to the 
original application set out the role of the common agent, including provisions 
related to the common agent managing the exchange of information. I t  may be 
intended that the same provisions apply to the new authorisation, but that is not 
stated anywhere in the application and the application instead states that greater 
information sharing is proposed under the new authorisation. 

Further questions 

Please let me know i f  you would like to discuss any of these matters in more 
detail. AHSA would appreciate the opportunity to make a submission on the 
application i f  the scope of the proposed authorisation is clarified by SCHS. 

Initial high-level comments on the application 

As indicated above, AHSA wishes to make a submission after the scope of the 
proposed authorisation has been clarified by SCHS, as until this is done i t  is 



impossible to assess the full implications of the authorisation should it be 
granted. I n  the interim AHSA offers a few initial comments as follows. 

Part C of the Supporting Submissions states that the authorisation is sought to 
"address the fundamental imbalance in bargaining power and information 
asymmetries". The Supporting Submission also states that health funds "can 
simply walk away" from contracts with hospitals while hospitals cannot. AHSA 
disagrees with both these statements. 

Many of the hospitals in the CNA can demand and get very high increases as they 
have substantial market power in their region. The bargaining power of the 
hospitals in these situations is greater than the funds. Should the CNA extend 
their power to collectively boycott, this can be used with great effect as the CNA 
would be able to exploit their market power in one region to force through high 
increases in another region where they do not have market power. As funds 
cannot walk away when the hospital is the only or principal hospital in the region, 
the CNA will be able to force through their demands for higher prices in both 
regions. 

I f  the ACCC authorises the sharing of prices between hospitals and collective 
boycotts, the hospitals which are paid lower prices will endeavour to leverage off 
the higher priced hospitals to obtain higher rates. This can only cause inflation in 
premiums for the privately insured consumer. 

[CONFIDENTIAL INFORMATION REMOVED] 

Yours sincerely 

David King 
Chief Executive Officer 


