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By Email 
 
Dear Mr Channing 
 
Air New Zealand and Air Canada applications for authorisation A91097 and A91098 
 
I refer to your letter of 19 August 2008. 
 
Thank you for the opportunity to comment on Air New Zealand and Air Canada’s applications for 
authorisation A91097 and A91098 (Authorisation Application).  
 
Having regard to the Commission’s Guide To Authorisation (March 2007), Qantas has a number of 
high level concerns about the Authorisation Application. These are set out below. 
 
According to the applicants, the relevant “Direct Services” (ie Air New Zealand operated services 
between Auckland and Vancouver and Air Canada operated services between Sydney and 
Vancouver) commenced on 2 November 2007 and 14 December 2007 respectively.  
 
Although the Authorisation Application states that these decisions were made “independently” 
(paragraphs 1.12 and 4.3) this clearly does not appear to be the case. Not only did the applicants 
directly share their future intentions for the respective routes, their subsequent decisions were made 
on the basis that the parties would cooperate in respect of those routes (paragraphs 1.13, 1.17 and 
4.3). Indeed, operation of the Direct Services was “enabled” by the Cooperation Agreement 
(paragraphs 1.8 and 6.11). 
 
Numerous statements throughout the Authorisation Application indicate that the parties have already 
given effect to the Cooperation Agreement. For example, paragraph 1.15 states: 
 

“As the basis upon which the Applicants determined to introduce direct flights between 
Australia/New Zealand and Canada, the Cooperation Agreement has already resulted in a 
more than doubling of the available flights between Australia and Canada.” (emphasis added; 
see similar statements at paragraphs 6.2, 6.5 and 6.11). 

 
These statements are entirely irreconcilable with the applicants’ submission that: 
 

“Authorisation is sought to give effect to the proposed Canada-Australia/New Zealand 
Cooperation Agreement (the Cooperation Agreement). Implementation of the Cooperation 
Agreement is subject to regulatory approval (clause 12.3 of the Cooperation Agreement)” 
(paragraph 1.2; emphasis added). 
 

Under section 88(12) of the Trade Practices Act (Act) the Commission cannot authorise conduct 
retrospectively.  Section 45(9) of the Act allows retrospective authorisation if the parties make a 
contract that provides that it won’t be given effect to until authorisation is granted and the parties apply 
for that authorisation within 14 days of making the contract. Qantas submits that section 45((9) does 
not apply in the present circumstances. This is because any such recently drafted “contract” merely 
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documents and formalises an arrangement or understanding made and given effect to at least ten 
months ago.  
 
In addition, we note that: 
 

 The applicants state that their main reason for seeking authorisation is the risk that the 
Cooperation Agreement has the potential effect of price fixing (paragraph 1.5), yet the conduct 
underpinning the co-operation clearly also involves market sharing in the form of capacity and 
schedule coordination in breach of section 4D of the Act (paragraph 1.7); 

 
 The applicants’ characterisation of their relationship set out in the Authorisation Application 

(paragraphs 1.13 and 4.4) implies that carriers who are codeshare or alliance partners have some 
ability or permission to enter arrangements otherwise in breach of the Act, when this is not the 
case. The applicants’ conduct as described in the Authorisation Application strongly suggests that 
they are acting beyond the ambit of the Commission’s re-authorisation of limited aspects of the 
Star Alliance’s corporate dealing activities in 2007; 

 
 The Cooperation Agreement includes provisions for joint governance and refers to a “Joint 

Alliance Committee” (paragraph 3.9). The role of this Committee, with reference to the “1999 
Strategic Alliance Agreement between the Parties” (presumably between the applicants), is 
described in very wide terms and appears to extend to co-operation on matters beyond the “Direct 
Services” the subject of the Authorisation Application (such as by considering  “opportunities for 
the alliance” and “joint network development”); 

 
 The applicants’ argument that “neither party is a potential entrant onto the other’s routes” 

(paragraphs 7.5 and 7.6) is questionable. While at least some explanation is given as to why Air 
New Zealand would not offer services from Australia to Canada (paragraphs 7.7 and 7.8), no 
explanation is given for why Air Canada does not, and would not, offer services from New Zealand 
to Canada; 

 
 The applicants’ argument that there would be no public detriment because they are not “direct 

competitors” and only compete on the “fringe” to supply indirect services between Australia and 
Canada (paragraphs 1.19 and 7.5) is inconsistent with their argument that other carriers operating 
indirect services compete with the applicants and would effectively constrain the applicants’ 
behaviour (paragraphs 1.21 and 8.2) on the monopoly services made possible by the Co-
operation Agreement; and 

 
 The Authorisation Application does not adequately substantiate the public benefits claimed.  

 
Qantas strongly urges the Commission to take these concerns into account in determining the validity 
of the Authorisation Application and whether the applicants have discharged their evidentiary burden. 
 
If you have any further questions regarding this matter or would like to arrange a meeting to discuss 
our response, please telephone me or Jill Henderson, Deputy General Counsel - Competition on (02) 
9691 5799. 

 
Yours sincerely 
 

Brett Johnson 
General Counsel 
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