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Summary 
The ACCC has decided to grant authorisation in respect of a four week pilot program involving 
a charge of 10 cents per plastic bag in three locations in Victoria. 

The authorisation process 

The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit to the public from the conduct outweighs any public detriment. The 
ACCC conducts a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 

The application for authorisation  

The Australian National Retailers Association Limited (ANRA) is seeking authorisation to make 
and give effect to agreements which establish a pilot program designed to test the effect of 
imposing a charge of 10 cents per bag for lightweight plastic shopping bags supplied by 
supermarkets. It is proposed that the pilot program will take place in three locations in Victoria – 
Fountain Gate Shopping Centre in Narre Warren and surrounds; Wangaratta and surrounds; and 
Warrnambool and surrounds – and will run for four weeks commencing on 18 August 2008. 

ANRA has advised that Coles, Woolworths and IGA supermarkets will, if authorised, 
participate in the pilot program. ANRA also advises that a number of other retailers, including 
FoodWorks, Target and Kmart, may also participate in the pilot program if authorisation is 
granted. 

ANRA is also seeking authorisation to disseminate information and data obtained from the pilot 
program to ANRA and its members, any other retailers who participate in the pilot program, the 
Victorian Government and the Environment Protection and Heritage Council (the EPHC). 

Background 

There is growing community concern about the environmental impact of lightweight plastic 
shopping bags supplied by supermarkets. As a result, government and industry have been 
considering a number of options to reduce plastic bag usage in Australia. 

The purpose of the pilot program is to test the effect of introducing a charge for lightweight 
plastic shopping bags on consumer behaviour. The results of the pilot program will be 
disseminated to ANRA and its members, any other retailers who participate in the pilot 
program, the Victorian Government and the EPHC to assist these parties in determining the 
most effective strategies for reducing plastic bag use in Australia. 

Public detriment 

Overall, the ACCC considers that the proposed arrangements are not likely to result in any 
significant anti-competitive or other public detriments. In particular, the ACCC notes that the 
purpose of the pilot program is not to increase the profits of participating retailers but to obtain 
information about the impact of imposing a charge for lightweight plastic shopping bags on 
consumer behaviour. Indeed, the ACCC notes that all proceeds from the pilot program are to be 
put towards environmental projects. 
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The ACCC also notes that a charge of 10 cents per plastic bag will only result in a relatively 
small additional cost for those consumers in Narre Warren, Wangaratta and Warrnambool who 
continue to use plastic bags supplied by participating retailers during the course of the four week 
pilot program. Consumers who wish to avoid paying for their plastic bags during the pilot 
program can do so by using alternatives, such as re-usable bags or boxes, to pack their groceries. 

Public benefit 

Overall, the ACCC considers that the pilot program, and the dissemination of information and 
data based on the results of the program, is likely to result in a benefit to the public by: 
 providing an evidence base to determine whether or not a charge on lightweight plastic 

shopping bags will lead to a reduction in plastic bag usage, and if so, the extent of that 
reduction, and 

 assisting governments who wish to reduce plastic bag use to determine the most effective 
way to achieve this goal in the longer term. 

Balance of public benefit and detriment 

On balance, the ACCC considers that the public benefit generated by the proposed arrangements 
is likely to outweigh the public detriment. 

Length of authorisation  

The ACCC generally considers it appropriate to grant authorisation for a limited period of time, 
so as to allow an authorisation to be reviewed in the light of any changed circumstances. 

In this instance, ANRA has advised that the proposed pilot program will run for four weeks 
from 18 August 2008, and that the report based on the results of the program is expected to be 
completed in time for the EPHC meeting in November 2008. 

In these circumstances, the ACCC considers the appropriate length of authorisation to be until 
30 November 2008. 

Interim authorisation 

At the time of lodging its application for authorisation, ANRA requested interim authorisation to 
allow it to commence the pilot program from 1 August 2008. 

On 17 July 2008, the ACCC granted interim authorisation in respect of ANRA’s application, to 
commence on 1 August 2008. Interim authorisation will remain in place until the date the 
ACCC’s final determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 
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1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act. One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.   

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.   

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination.  
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application, taking into account the comments made at 
the conference (if one is requested) and any further submissions received, and issues a 
final determination. Should the public benefit outweigh the public detriment, the ACCC 
may grant authorisation. If not, authorisation may be denied. However, in some cases it 
may still be possible to grant authorisation where conditions can be imposed which 
sufficiently increase the benefit to the public or reduce the public detriment. 



 

DETERMINATION                                                                        A91093 2

2. The application1 

The application for authorisation 

2.1 On 30 June 2008, the Australian National Retailers Association Limited (ANRA) 
lodged application for authorisation A91093 with the ACCC. 

2.2 ANRA is seeking authorisation to make and give effect to agreements which establish a 
pilot program designed to test the effect of imposing a charge for lightweight plastic 
shopping bags supplied by supermarkets (the Pilot Program Agreements). The Pilot 
Program Agreements comprise: 

 a Memorandum of Understanding between ANRA on its own behalf and on behalf 
of its members, including Coles and Woolworths, and the Victorian Government 
(the MOU), and  

 an understanding between Coles and Woolworths and such other grocery retailers 
who may wish to participate in the pilot program, in respect of participation in the 
program and the price to be charged for the plastic bags at participating locations 
(the Participating Retailers Agreement). The Participating Retailers Agreement will 
also govern the collection of data regarding the pilot program and the provision of 
this data to a third party consultancy firm (KPMG). 

 
2.3 The MOU will be in writing and a draft has been provided to the ACCC for its 

consideration. The Participating Retailers Agreement will not be in writing. 

2.4 ANRA has advised that the proposed pilot program will run for four weeks 
commencing on 18 August 2008 and will take place in three locations in Victoria: 
Fountain Gate Shopping Centre in Narre Warren and surrounds; Wangaratta and 
surrounds; and Warrnambool and surrounds. The amount of the charge will be 10 cents 
per plastic bag. 

2.5 ANRA has advised that Coles, Woolworths and IGA supermarkets will be participating 
in the pilot program. A number of other retailers, including FoodWorks, Target and 
Kmart, may also participate in the program. 

2.6 ANRA is also seeking authorisation for the dissemination of information and data 
obtained from the pilot program to ANRA and its members, any other retailers who 
may wish to participate in the pilot program, the Victorian Government and the 
Environment Protection and Heritage Council (the EPHC). 

Interim authorisation 

2.7 At the time of lodging its application for authorisation, ANRA requested interim 
authorisation to allow it to commence the program from 1 August 2008. 

                                                 
1  The following information is based primarily on ANRA’s supporting submission to the application for 

authorisation under consideration in this determination.  
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The applicant 

ANRA 

2.8 ANRA is a company incorporated in New South Wales. It came into existence in 2006 
to represent large scale retailers in Australia on policy matters.  

2.9 ANRA’s principal activity is to represent the interests of the national retail sector by 
engaging with governments, the media and the community for the betterment of 
Australian consumers. As part of its activities, it has funded reports into matters 
including efforts to reduce plastic bag consumption.2  

2.10 Membership of ANRA is voluntary and by invitation only and depends on factors such 
as turnover and the need to have stores in at least two states.  

2.11 ANRA’s members are Woolworths, Coles, David Jones, Bunnings Group, Best and 
Less, Harvey Norman, McDonalds, Franklins, Freedom Group, Just Group, Angus and 
Robertson, Luxottica and Borders Group.  

2.12 ANRA has lodged application for authorisation A91093 on behalf of itself and its 
members.  

Description of the parties 

Confirmed participants 

2.13 The confirmed parties to the proposed Pilot Program Agreements are the Victorian 
Government, ANRA, Coles Supermarkets, Woolworths Supermarkets (Safeway in 
Victoria) and IGA retailers. 

2.14 ANRA has provided the following information about Coles, Woolworths and IGA. 

Coles 

2.15 Coles has been part of the Wesfarmers Group since November 2007. The Group runs a 
number of businesses throughout Australia, the largest of which is Coles Supermarkets 
with over 740 stores throughout Australia. Other businesses include Liquorland, Bi-Lo, 
1st Choice, Coles Express, Coles Online, Vintage Cellars and Pharmacy Direct. Target 
and Kmart retail stores are also owned by Wesfarmers.   

Woolworths 

2.16 Woolworths operates over 2000 stores across Australia, including 777 supermarkets. 
Woolworths’ businesses include Woolworths Supermarkets, Safeway, Big W, Dick 
Smith Electronics, Dick Smith PowerHouse, Tandy, Caltex/Woolworths, 
Caltex/Safeway, Woolworths Liquor, Safeway Liquor, BWS and Dan Murphy’s.  

                                                 
2  Plastic Carry Bags, Working Towards Continuous Environmental Improvement, Report to the Chairman of the 

Environment Protection and Heritage Council, 22 May 2006. 
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IGA 

2.17 IGA is a network of independently owned supermarkets trading under the IGA brand. 
Over 1000 IGA stores are located across Australia and are supplied by Metcash 
Trading Limited, trading as IGA Distribution. The stores are grouped into three 
channels, depending on their size, range and location.  

2.18 The channels are: 

 Supa IGA – large format stores carrying a large, full supermarket range, including 
groceries and fresh food 

 IGA – medium format neighbourhood stores carrying a mid-size supermarket range 

 IGA X-press – small format stores catering to the convenience market.  

2.19 It is not proposed that any IGA X-press stores participate in the pilot program because 
they operate as convenience stores. 

Potential participants 

2.20 ANRA has advised that the Victorian Government is having or may have had 
discussions with FoodWorks, Target and Kmart concerning their potential participation 
in the pilot program but that, at the time of lodging the application for authorisation, 
these retailers had not yet decided to participate.   

2.21 In addition, ANRA has advised that Aldi has not agreed to participate in the pilot 
program because Aldi already imposes a charge for its heavier grade plastic bags. 
However, ANRA has indicated that Aldi may wish to participate in the research aspects 
of the program. 

2.22 ANRA has provided the following information about FoodWorks and Aldi. 

FoodWorks 

2.23 FoodWorks is a group of independent retail supermarkets, food and convenience stores 
largely trading under the FoodWorks brand. The group comprises 710 supermarkets, 
food and convenience stores operating nationally, of which approximately 390 operate 
under the FoodWorks brand.  

Aldi 

2.24 Aldi is a privately owned German supermarket chain which commenced operations in 
Australia in January 2001. It currently has over 150 stores in New South Wales, the 
ACT, Queensland and Victoria.  

Background to the pilot program 

2.25 ANRA has submitted the following information in support of its application for 
authorisation.   
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The problem with plastic bags 

2.26 Plastic bags (of the lightweight, non-branded type supplied at supermarket check-outs) 
are recognised as having a detrimental effect on the environment, particularly as a 
source of highly visible and mobile litter. A detailed report on the impact of plastic 
bags and options to reduce those impacts was prepared by the EPHC in April 2008.3  

2.27 ANRA submits that plastic bags are typically used once and then discarded (although, 
it recognises that they can be used for secondary purposes such as bin liners). Their 
disposal into the environment raises not only aesthetic concerns but is also harmful to 
wildlife. Being lightweight, they are easily carried by the wind and can find their way 
into marine and other wildlife habitats, as well as hard-to-reach places such as tree 
branches and drain grills.4  

2.28 The use of plastic bags is widespread and common. The EPHC estimates that 
3.93 billion bags were used in Australia in 2007.5 This is an increase from 2006, in 
which an estimated 3.36 billion bags were used, of which an estimated 40 million 
found their way into the litter stream.6 The ACCC notes that the overall trend has been 
a decline in bag usage since 2002.7   

Plastic bags and the grocery retail industry 

2.29 Currently, the majority of supermarkets, including those of Coles and Woolworths, 
make plastic bags available at the checkout at no charge to consumers. 

2.30 However, ANRA submits that grocery retailers have been proactive in taking steps to 
address the environmental problems posed by plastic bag usage, both by seeking to 
reduce the number of plastic bags issued and by increasing public awareness of the 
environmental benefits of increased recycling of plastic bags and alternative bag re-use. 
These include: 

 participation in the Australian Retailers Association (ARA) Code of Practice for the 
Management of Plastic Bags, which was a voluntary code for the managed reduction 
and recycling of lightweight plastic bags adopted by signatories, running from 2002 
to 2005 

 promoting the use of re-usable polypropylene ‘green’ bags 

 encouraging recycling of used plastic bags. 

The EPHC 

2.31 The EPHC has been working since 2002 to investigate issues associated with plastic 
bag use and to put forward management options for reducing the impact of carry bags 
on the environment. A summary of its activities and copies of reports provided to, 

                                                 
3  Environment Protection and Heritage Council, Decision Regulatory Impact Statement: Investigation of options 

to reduce the impacts of plastic bags, April 2008. 
4  Ibid, p 7. 
5  Ibid, p 2. 
6  Ibid. 
7  Ibid, p 3.   
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commissioned by and/or prepared by it can be found on its website at 
www.ephc.gov.au/ephc/plastic_bags.html. 

2.32 In summary, the EPHC: 

 established a working party to investigate plastic bag issues in October 2002 

 agreed to a package of measures in December 2002 to reduce the environmental 
impacts of plastic bags, one of which was for government to develop legislative 
options including a possible levy on or ban of plastic bags 

 accepted the ARA’s Code of Practice for the Management of Plastic Bags in 2003 

 issued guidelines for the management of plastic bag litter at landfill sites and in 
public places in 2005 

 requested and received an analysis of possible costs and benefits of a range of 
voluntary and regulatory options for reducing the environmental impact of plastic 
bags in 2006 

 released a report entitled The Consultation Regulatory Impact Statement: 
Investigation of options to reduce the environmental impact of plastic bags in 
January 2007 

 met in April 2008 and agreed, among other things, to publish the Decision 
Regulatory Impact Statement: Investigation of options to reduce the impacts of 
plastic bags and to convene a high level government-industry working group to 
identify additional measures by which retailers can increase the voluntary uptake of 
green re-usable bags and reduce usage of plastic bags 

 will meet in November 2008 to receive reports and consider further the steps which 
might be taken to reduce usage of plastic bags. 

The Victorian Government’s role 

2.33 In April 2008, the Victorian Government approached ANRA with a view to conducting 
a pilot project involving major supermarkets and retailers placing a voluntary charge on 
plastic bags at selected sites around Victoria. This was part of its commitment ‘to 
working with the Federal government, the states and retailers to create a voluntary 
system that is achievable, is effective in reducing plastic bag use, and doesn’t tie 
Victorian small business up in mountains of red tape’.8 

The pilot program  

Purpose of the pilot program 

2.34 ANRA submits that the purpose of the pilot program is to: 

 test the impact on consumer behaviour of introducing a charge for plastic bags at the 
checkout in major supermarkets, by measuring what proportion of bags are foregone 
by consumers 

 measure the willingness of consumers to pay for plastic bags at a particular price 

                                                 
8 Media release dated 17 April 2008 issued by the Victorian Minister for Environment and Climate Change. 
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 develop a model which compares price against outcome 

 monitor the sale of alternative plastics such as bin liners once the plastic bags are 
subject to a charge 

 test the attitude of consumers to the charge, potentially through focus groups 

 test the attitude of staff to charging for plastic bags and monitor their experiences 

 develop a schedule of operational issues impacting on retailers as a result of the pilot 
program  

 enable the Victorian Government and retailers to respond in an informed way to the 
environmental challenges posed by the use of plastic bags 

 propose meaningful solutions for public debate 

 assist the EPHC in its consideration of a national approach to reducing plastic bag 
litter. 

 
2.35 Economic modelling, quoted in the Decision Regulatory Impact Statement: 

Investigation of options to reduce the impacts of plastic bags, suggests that a 10 cent 
per bag charge will reduce consumer demand for plastic bags by 80%. The modelling 
assumes that this charge will apply at all retail outlets. The pilot program is designed to 
test whether this projection is accurate. The results will then be considered by 
government and industry to determine whether a plastic bag charge would be effective 
in reducing plastic bag use.   

2.36 ANRA advises that, to be effective, the pilot program must capture a large, 
representative sample of consumers, including those who may be more price sensitive. 
ANRA submits that the only way to ensure that the program captures the necessary 
representative sample is to include all or as many as possible of the large grocery 
retailers at the chosen sites.  

Locations 

2.37 ANRA proposes that the pilot program will be conducted at three locations in Victoria 
to test the reaction of consumers to the imposition of a charge for lightweight plastic 
carry bags. Such bags do not include heavier bags provided by department stores and 
boutiques or lightweight bags without handles which are provided prior to point of sale 
(for example, to place individual items of fruit or vegetables in).  

2.38 The three locations are: 

 the Fountain Gate Shopping Centre in Narre Warren and a surrounding 3-5 km 
radius 

 Wangaratta and a surrounding 5-10 km radius 

 Warrnambool and a surrounding 5-10 km radius. 

2.39 The locations have been chosen to include both rural and metropolitan Melbourne and 
to offer a sufficiently large and representative sample of the Victorian community so as 
to enable reasonable findings to be drawn from the data collected. 
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Timeframe 

2.40 The program is to run for a period of four weeks at the same time in each location. The 
parties seek to commence the program no later than August 2008 so as to ensure that 
the results are available for timely consideration by the EPHC before its next scheduled 
meeting in November 2008. 

Costs and profits 

2.41 All proceeds derived from charging for plastic bags during the program by Coles and 
Woolworths supermarkets and, it is expected, any other participating retailers, will be 
put towards environmental projects.9 ANRA and the Victorian Government will agree 
on which projects are to be supported. ANRA has advised that the relevant 
environmental projects will be made public. 

2.42 The costs of the program will be met by the participating retailers (each retailer will 
meet its own costs), with a contribution for reasonable costs such as signage, 
promotion, staff training and adjustments to store inventory and lay-outs to be met by 
the Victorian Government. 

Reporting 

2.43 A report on the pilot program is to be prepared by a consultancy firm (KPMG) and 
made available to ANRA, it members, any other participating grocery retailers, the 
Victorian Government and the EPHC. ANRA also intends that the KPMG report be 
made public following consideration by the EPHC. 

2.44 ANRA has advised that data from the program will be provided by each of the 
participants separately and directly to KPMG, and that participating retailers will not 
have access to store-specific or chain-specific information regarding their competitors. 

2.45 The methodology to be used is yet to be finalised but it is expected that data which 
allows a comparison of bag usage before and during the trial will be obtained and 
included in the report. 

                                                 
9  ANRA initially indicated that the net proceeds from the pilot program would be donated to environmental 

projects. However, ANRA has subsequently advised that all proceeds from the pilot program will be donated to 
the relevant environmental projects. 



 

DETERMINATION                                                                        A91093 9

3. Submissions received by the ACCC 

Prior to the draft determination 

3.1 ANRA provided a supporting submission with its application for authorisation. 

3.2 The ACCC also sought submissions from approximately 30 interested parties including 
industry associations, consumer associations, government departments, affected local 
councils, environmental organisations and plastic bag manufacturers. 

3.3 The ACCC received public submissions from: 

 Aldi 

 Australian Food and Grocery Council 

 Consumer Action Law Centre 

 Department of the Environment, Water, Heritage and the Arts 

 EPA Victoria 

 Metropolitan Waste Management Group 

 Shopping Centre Council of Australia 

Following the draft determination 

3.4 On 17 July 2008, the ACCC issued a draft determination in relation to ANRA’s 
application for authorisation. The draft determination proposed to grant authorisation in 
respect of ANRA’s application. 

3.5 The ACCC received two public submissions in response to the draft determination 
from: 

 AJ Horn 

 Consumer Action Law Centre  

3.6 The views of ANRA and interested parties are outlined in the ACCC’s evaluation of 
the proposed arrangements in Chapter 5 of this determination. Copies of public 
submissions are available from the ACCC website (www.accc.gov.au) by following 
the ‘Public Registers’ link. 
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4. The net public benefit test 

4.1 The ACCC may only grant authorisation where the relevant test in section 90 of the Act 
is satisfied. 

Application A91093 

4.2 ANRA lodged application for authorisation A91093 under section 88(1) of the Act to 
make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act. 

4.3 The relevant tests for this application are found in sections 90(6) and 90(7) of the Act. 

4.4 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public, and 

 this benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision concerned was given effect to. 

Application of the tests  

4.5 The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition.10 

4.6 However, the Tribunal has previously stated that regarding the test under section 90(6): 

 [the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made.  
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.  
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.11 

4.7 Consequently, given the similarity of wording between section 90(6) and 90(7), when 
applying these tests the ACCC can take most, if not all, detriments likely to result from 
the relevant conduct into account either by looking at the detriment side of the equation 
or when assessing the extent of the benefits.  

 
                                                 
10  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
11  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 
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Definition of public benefit and public detriment 

4.8 Public benefit is not defined in the Act. However, the Tribunal has stated that the term 
should be given its widest possible meaning. In particular, it includes: 

… anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.12 

4.9 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

… any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.13 

Future with-and-without test 

4.10 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.14 

4.11 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how the 
relevant markets will react if authorisation is not granted. This prediction is referred to 
as the ‘counterfactual’. 

Length of authorisation 

4.12 The ACCC can grant authorisation for a limited period of time.15 

Conditions 

4.13 The Act also allows the ACCC to grant authorisation subject to conditions.16 

                                                 
12  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
13  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
14  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 

15  Section 91(1). 
16  Section 91(3). 
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5. ACCC evaluation 

5.1 The ACCC’s evaluation of the proposed arrangements is in accordance with the net 
public benefit test outlined in Chapter 4 of this determination. As required by the test, it 
is necessary for the ACCC to assess the likely public benefits and detriments flowing 
from the proposed arrangements. 

The market 

5.2 The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant market(s) affected by that conduct. 

5.3 ANRA submits that the relevant markets for the purposes of assessing this application 
for authorisation are: 

 the market for the supply of goods by supermarkets in a three to five kilometre 
radius around the Fountain Gate Shopping Centre located at 352 Princes Highway, 
Narre Warren, Victoria, 

 the market for the supply of goods by supermarkets in a five to ten kilometre radius 
around Wangaratta, Victoria, and 

 the market for the supply of goods by supermarkets in a five to ten kilometre radius 
around Warrnambool, Victoria. 

5.4 The ACCC has considered Australian retail grocery markets on a number of previous 
occasions. While recognising that market definition may differ depending on the 
specific conduct being assessed, the ACCC has generally concluded that the retail 
grocery market consists of a number of localised markets. In metropolitan areas, the 
geographic scope of these markets has previously been found to be within a three to 
five kilometre radius of the supermarket in question. For supermarkets located in more 
rural areas, the ACCC has concluded that the geographic boundaries may be larger than 
in metropolitan areas. 

5.5 With this in mind, the ACCC considers that the market definition put forward by 
ANRA is appropriate for the purposes of assessing this application for authorisation. 

5.6 Having said this, the ACCC notes that the relevant markets for this application may be 
influenced to some degree by the precise identity of the participants in the pilot 
program. For example, the ACCC considers that the relevant markets may differ 
slightly depending on whether or not Target and/or Kmart participate in the program, 
given that these retailers are not supermarkets. 

The counterfactual 

5.7 As noted in Chapter 4 of this determination, in order to identify and measure the public 
benefit and public detriment generated by conduct, the ACCC applies the ‘future with-
and-without test’.   

5.8 ANRA submits that, without authorisation: 
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 Coles, Woolworths, IGA and other retailers will continue to supply plastic shopping 
bags to customers 

 retailers will be free to choose whether or not to impose a charge for their plastic 
shopping bags and, if they choose to do so, the amount of the charge 

 the Victorian Government and ANRA will not be able to conduct the pilot program 
and will not, therefore, obtain any information or data from the program to assist 
them in determining whether or not the imposition of a charge for plastic shopping 
bags may reduce plastic bag usage 

 there will be no profits available from the pilot program to devote to environmental 
projects. 

5.9 On this basis, the ACCC considers that the appropriate counterfactual against which to 
assess the proposed conduct is a future in which the pilot program is not conducted. 

5.10 Further, in the ACCC’s view, it is unlikely that retailers who do not currently charge 
for plastic shopping bags will introduce a charge in isolation, given that they may lose 
customers to a competitor who does not charge for plastic bags.  

Public detriment 

ANRA’s supporting submission 

5.11 ANRA submits that the pilot program will result in little or no anti-competitive 
detriment for the following reasons: 

 Participation in the pilot program will not confer a competitive advantage on Coles, 
Woolworths, IGA or any of the other participating retailers. In particular, ANRA 
submits that, because these retailers do not currently charge anything for their plastic 
shopping bags, the imposition of a 10 cent charge per bag will either be 
competitively neutral (if it does not affect plastic bag use) or will place retailers 
participating in the pilot program at a competitive disadvantage compared to those 
retailers who do not participate in the program. 

 The pilot program will only run for four weeks. 

 The three locations in Victoria where the pilot program will be conducted are 
relatively small compared to the areas serviced by Coles, Woolworths, IGA and 
other potential participants. 

 The amount of the charge imposed on plastic shopping bags will not differ by 
location or by the identity of the supplier of the plastic bags to participating retailers. 

 Consumers will be free to use alternative forms of packaging for their grocery items 
during the period of the pilot program, including reusable bags. 

Submissions from interested parties 

5.12 As indicated in Chapter 3 of this determination, the ACCC received public submissions 
from Aldi, the Australian Food and Grocery Council (AFGC), Consumer Action Law 
Centre (CALC), the Department of the Environment, Water, Heritage and the Arts 
(DEWHA), EPA Victoria, the Metropolitan Waste Management Group (MWMG) and 
the Shopping Centre Council of Australia (SCCA). None of these parties raised 
concerns in relation to the proposed arrangements. 
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5.13 The ACCC also received a submission from AJ Horn, who expressed concern that the 
10 cent charge may be expanded to sales outlets across Victoria, and to products other 
than plastic bags. AJ Horn also queried whether green re-usable bags are 
environmentally friendly, and suggested that biodegradable bags may be the most 
appropriate solution to the problem posed by plastic bag use.  

ACCC view 

5.14 In general terms, any agreement amongst competitors in relation to price is likely to 
lessen competition compared to a situation where each business individually makes its 
own pricing decisions. 

5.15 In this instance, the arrangements proposed by ANRA involve agreements to conduct a 
pilot program involving the introduction of a charge of 10 cents per plastic shopping 
bag over a four week period in three locations in Victoria, as well as the dissemination 
of information and data obtained from the program. 

5.16 The ACCC accepts ANRA’s submission that the pilot program, and the dissemination 
of information and data obtained from the program, is unlikely to result in any 
significant anti-competitive detriment. 

5.17 In particular, the ACCC considers that the imposition of a uniform charge of 10 cents 
per bag by all retailers participating in the pilot program is unlikely to confer a 
significant competitive advantage on these retailers when compared with one another or 
with retailers not participating in the program. In this context, the ACCC notes that 
retailers participating in the pilot program may obtain a marginal advantage in being 
able to market themselves as ‘environmentally friendly’ during the course of the 
program. However, the ACCC does not consider this to be a significant anti-
competitive detriment, given that all the major grocery retailers will be involved in the 
pilot program, and that the program will only run for four weeks. 

5.18 In the ACCC’s view, the narrow focus of the proposed arrangements means that the 
arrangements are unlikely to lead to any collusive behaviour on the part of participating 
retailers beyond the imposition of an agreed charge for plastic shopping bags. 
Furthermore, the ACCC notes that ANRA has advised that participating retailers will 
not have access to any store-specific or chain-specific data from their competitors. 
Rather, the data will be aggregated by an independent consultancy firm which will 
ensure that there is no exchange of commercial information between competitors. 

5.19 The ACCC acknowledges that the pilot program may result in some public detriment 
due to the potential for a small additional cost for consumers in the three locations in 
Victoria where the program will be conducted. However, in the ACCC’s view, there 
are a number of factors which limit the extent of this public detriment: 

 Consumers who do not wish to pay 10 cents per bag for plastic shopping bags 
supplied by retailers participating in the pilot program are free to use other means to 
pack their grocery items during the course of the program, including reusable bags, 
cardboard boxes, back-packs, etc. In this context, the ACCC notes that a study 
undertaken by Sustainability Victoria in 2007 found that 94% of households have at 
least one re-usable bag, and some households have as many as 30 re-usable bags. 
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The study found that the average number of re-usable bags per household was 
nine.17 

 While ANRA has indicated that Coles, Woolworths and IGA supermarkets will be 
participating in the pilot program, consumers wishing to avoid the charge on plastic 
bags may be able to do so by shopping at non-participating retailers for the duration 
of the program, including specialist shops such as butchers, green grocers and 
bakeries. 

 The pilot program will only be running for four weeks. 

 The amount of the additional cost is likely to be relatively small. Based on an 
average plastic bag usage of 10 to 15 bags per week18, consumers who buy their 
groceries from retailers participating in the pilot program are likely to face an 
average additional cost of $1 to $1.50 per week if they continue to pack their 
groceries in plastic shopping bags during the course of the program. 

 The money raised from the pilot program will be put towards environmental projects 
(discussed in more detail in paragraph 5.34 below). 

5.20 The ACCC notes the concerns expressed by AJ Horn that the 10 cent charge may be 
applied more broadly in the future, and that biodegradable bags are the most 
appropriate solution to the problem of plastic bag use. In response, the ACCC notes 
that because ANRA’s application only relates to a short term trial, the ACCC has not 
made an assessment of the benefits and detriments of imposing a permanent charge for 
lightweight plastic shopping bags. The ACCC also notes that, in assessing ANRA’s 
application for authorisation, it has not been necessary for the ACCC to form a view 
regarding the broader environmental issues associated with the use of lightweight 
plastic shopping bags, re-usable bags or biodegradable bags. 

ACCC conclusion on public detriments  

5.21 Overall, the ACCC considers that the proposed arrangements are not likely to result in 
any significant anti-competitive or other public detriments. In particular, the ACCC 
notes that the purpose of the pilot program is not to increase the profits of participating 
retailers but to obtain information about the impact of imposing a charge for 
lightweight plastic shopping bags on consumer behaviour. Indeed, the ACCC notes that 
all proceeds from the pilot program are to be put towards environmental projects. 

5.22 The ACCC also notes that a charge of 10 cents per plastic bag will only result in a 
small additional cost for consumers in Narre Warren, Wangaratta and Warrnambool 
who continue to use plastic bags supplied by participating retailers during the course of 
the four week pilot program. 

                                                 
17  Environment Protection and Heritage Council, Decision Regulatory Impact Statement: Investigation of options 

to reduce the impacts of plastic bags, April 2008, p 4. 
18  See: http://www.pacia.org.au/index.cfm?menuaction=mem&mmid=008&mid=008.012 (viewed 10 July 2008), 

which indicates that the average shopper uses 16 plastic bags per week; Nolan ITU 2002, Plastic Shopping Bags 
– Analysis of Levies and Environmental Impacts, Melbourne, p 4, cited in Decision Regulatory Impact 
Statement: Investigation of options to reduce the impacts of plastic bags, April 2008, p 14, which suggests that 
the average consumer uses 10 to 15 plastic bags per week. 
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5.23 In addition, the ACCC notes that those consumers who wish to avoid paying for their 
plastic bags during the pilot program can do so by using alternative means to pack their 
groceries. 

Public benefit 

ANRA’s supporting submission 

5.24 ANRA submits that the proposed arrangements will result in a number of significant 
public benefits, including: 

 The ability to conduct an effective trial of the impact of imposing charges for plastic 
bags as a means of reducing plastic bag usage, without the need for legislation. 

 The ability to obtain meaningful data to use in an assessment of the best ways to 
ensure that there is a reduction in plastic bag usage for the benefit of the 
environment. 

 The potential to benefit the environment by: 

o testing a possible solution to the environmental problem caused by the use of 
plastic bags, and 

o providing a potential pool of moneys (ie. the proceeds of the pilot program) to 
environmental projects. 

Submissions from interested parties 

5.25 Aldi, AFGC, DEWHA, EPA Victoria and MWMG have all indicated their support for 
the proposed arrangements. Aldi considers that there would be widespread community 
benefit from any steps taken which may reduce plastic bag use. DEWHA and MWMG 
consider that the pilot program may provide data which will assist in the development 
and implementation of strategies for reducing plastic bag use. 

5.26 CALC supports the proposed arrangements on condition that the results of the pilot 
program are fully and publicly disclosed as soon as reasonably practicable after the 
completion of the program. In addition, CALC submits that retailers should be required 
to publicly report on the expenditure of any profits made from the pilot program to 
ensure that the profits are being directed to appropriate ends.  

5.27 SCCA has indicated that it does not object to the proposed arrangements. 

ACCC view 

5.28 The ACCC considers that the pilot program, and the dissemination of information and 
data based on the results of the program, is likely to result in a benefit to the public by 
providing ANRA and its members, other grocery retailers, the Victorian Government 
and the EPHC with some information regarding the impact of introducing a charge for 
lightweight plastic shopping bags on consumer behaviour. 

5.29 In particular, the ACCC considers that the proposed arrangements will provide some 
evidence as to whether or not a charge for lightweight plastic shopping bags leads to a 
reduction in plastic bag usage and, if so, the level of that reduction – taking account of 
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any resultant increase in the number of other plastic bags (eg. bin liners) bought by 
consumers. 

5.30 To the extent that government has decided that reducing plastic bag usage is in the 
public interest, the ACCC considers that the pilot program will give rise to a public 
benefit by allowing government to more accurately determine the most effective way to 
reduce plastic bag usage in the longer term. 

5.31 The ACCC notes that there are differing views as to whether or not imposing a charge 
for plastic shopping bags will lead to a significant reduction in plastic bag use. The 
ACCC also notes that there is a significant amount of international experience relating 
to the effect of charging for plastic bags. In the ACCC’s view, the benefit of the pilot 
program is that it has the potential to provide information regarding whether or not 
imposing a charge for plastic shopping bags will lead to a reduction in the level of 
plastic bag use in Australia. 

5.32 While the ACCC considers that the primary benefit arising from the pilot program is 
the provision of information to government and industry regarding the impact of a 
charge for lightweight plastic shopping bags, the ACCC considers that there may be an 
additional benefit associated with making the results of the pilot program publicly 
available, as this will inform the broader public debate on the issue of reducing plastic 
bag use. As noted above, ANRA has indicated that it intends for the KPMG report to be 
made public following the EPHC’s meeting in November 2008. 

5.33 While the ACCC accepts that the pilot program will provide some evidence about the 
impact of introducing a charge for lightweight plastic shopping bags, it notes that the 
short timeframe over which the program will run, together with consumer awareness of 
the short timeframe, means that the pilot program may have a different effect on 
consumer behaviour compared to a situation where there is permanent charge for 
plastic shopping bags. To the extent that the results of the pilot program differ from 
those which would be brought about by a permanent charge for plastic bags, the ACCC 
considers that the benefits of the pilot program are likely to be reduced. 

5.34 Lastly, the ACCC notes that all proceeds generated as a result of the pilot program 
(from Coles, Woolworths and possibly other participating retailers) will be put towards 
environmental projects which will be made public. The ACCC considers that this 
constitutes a small public benefit but notes that the pool of money generated from the 
pilot program essentially represents a transfer of funds to the relevant environmental 
projects from shoppers in Narre Warren, Wangaratta and Warrnambool who choose to 
continue to use plastic bags for the duration of the pilot program. 

ACCC conclusion on public benefits 

5.35 Overall, the ACCC considers that the pilot program, and the dissemination of 
information and data based on the results of the program, is likely to result in a benefit 
to the public by: 
 providing some evidence as to whether or not a charge for lightweight plastic 

shopping bags will lead to a reduction in plastic bag usage and, if so, the level of that 
reduction, and 
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 assisting governments who wish to reduce plastic bag use to determine the most 
effective way to achieve this goal in the longer term. 

Balance of public benefit and detriment  

5.36 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the proposed arrangements are likely to result in a public benefit that will outweigh any 
public detriment. 

5.37 In the context of applying the net public benefit test at section 90(8)19 of the Act, the 
Tribunal commented that: 

 … something more than a negligible benefit is required before the power to grant authorisation can 
be exercised.20 

5.38 The ACCC considers that the pilot program and the dissemination of its results is 
unlikely to give rise to any significant public detriments, noting in particular that the 
average additional cost for consumers in Narre Warren, Wangaratta and Warrnambool 
during the course of the program is likely to be $1 to $1.50 per week for four weeks, 
and that this cost can be avoided by consumers who use alternative packaging during 
the course of the program. 

5.39 The ACCC is satisfied that the pilot program and the dissemination of its results is 
likely to give rise to a public benefit, primarily by providing information to retailers, 
the Victorian Government and the EPHC regarding the impact of introducing a charge 
for plastic shopping bags. In turn, this will assist governments wishing to reduce plastic 
bag usage in determining the most effective method to achieve this goal. 

5.40 On balance, the ACCC considers that the public benefit is likely to outweigh the public 
detriment. 

5.41 As noted above, given that application for authorisation A91093 only relates to a short 
term trial, the ACCC has not made an assessment of the benefits and detriments of 
imposing a permanent charge for lightweight plastic shopping bags. 

Length of authorisation 

5.42 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

                                                 
19  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
20  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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5.43 In this instance, ANRA has advised that the proposed pilot program will run for four 
weeks from 18 August 2008, and that the report based on the results of the program is 
expected to be completed in time for the EPHC meeting in November 2008. 

5.44 On this basis, the ACCC considers that the appropriate length of authorisation in 
respect of application A91093 is until 30 November 2008.
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6. Determination 

The application 

6.1 On 30 June 2008, the Australian National Retailers Association Limited (ANRA) 
lodged application for authorisation A91093 with the Australian Competition and 
Consumer Commission (the ACCC). 

6.2 Application A91093 was made using Form B, Schedule 1, of the Trade Practices 
Regulations 1974. The application was made under subsection 88 (1) of the Act to: 

 make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act.   

6.3 In particular, ANRA is seeking authorisation to make and give effect to agreements 
(the Pilot Program Agreements) which establish a pilot program designed to test the 
effect of imposing a charge for lightweight plastic bags supplied by supermarkets. The 
Pilot Program Agreements comprise: 

 a Memorandum of Understanding between ANRA on its own behalf and on behalf 
of its members, including Coles and Woolworths, and the Victorian Government 
(the MOU), and 

 an understanding between Coles and Woolworths and such other grocery retailers 
who may wish to participate in the pilot program, in respect of participation in the 
program and the price to be charged for the plastic bags at participating locations 
(the Participating Retailers Agreement). 

6.4 The MOU will be in writing and a draft has been provided to the ACCC. The 
Participating Retailers Agreement will not be in writing. 

6.5 ANRA has advised that it proposes that the pilot program will run for four weeks 
commencing on 18 August 2008 and will occur in three locations in Victoria: Fountain 
Gate Shopping Centre in Narre Warren and surrounds; Wangaratta and surrounds; and 
Warrnambool and surrounds. The amount of the charge will be 10 cents per plastic bag. 

6.6 ANRA has advised that Coles, Woolworths and IGA supermarkets will be participating 
in the pilot program. A number of other retailers, including FoodWorks, Target and 
Kmart, may also choose to participate in the program. 

6.7 ANRA is also seeking authorisation for the dissemination of information and data 
obtained from the pilot program to ANRA and its members, any other retailers who 
may wish to participate in the pilot program, the Victorian Government and the 
Environment Protection and Heritage Council (the EPHC). 

The net public benefit test 

6.8 For the reasons outlined in Chapter 5 of this determination, the ACCC considers that in 
all the circumstances the arrangements for which authorisation is sought are likely to 
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result in a public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the arrangements. 

6.9 The ACCC therefore grants authorisation to application A91093 in the following 
terms.   

Conduct for which the ACCC grants authorisation 

6.10 The ACCC grants authorisation to: 

6.10.1 the Victorian Government and ANRA (on behalf of itself and its members) to 
make the MOU; 

6.10.2 retailers (Participating Retailers) to arrive at an understanding (the 
Participating Retailers Agreement) and to give effect to the following 
provisions of that understanding: 

6.10.2.1 Participating Retailers agree to charge 10 cents per lightweight 
plastic shopping bag in their stores in Narre Warren and surrounds, 
Wangaratta and surrounds and Warrnambool and surrounds for a 
four week period commencing in August 2008 (the Pilot Program); 

6.10.2.2 each of the Participating Retailers agree to supply the following data 
to KPMG: 

o weekly figures on the number of lightweight plastic shopping 
bags issued in the fortnight before the Pilot Program, in the four 
weeks of the Pilot Program, and in the fortnight after the Pilot 
Program; 

o weekly figures on the number of other types of plastic bags (eg. 
bin liners) sold by Participating Retailers in the fortnight before 
the Pilot Program, in the four weeks of the Pilot Program, and 
in the fortnight after the Pilot Program; 

o survey information relating to consumer and staff attitudes to 
the imposition of the 10 cent charge. 

6.11 To the extent that it is required, the ACCC also grants authorisation to: 

6.11.1 each of the Participating Retailers, ANRA and its members, the Victorian 
Government and the EPHC to receive a report from KPMG based on the data 
provided to KPMG in accordance with paragraph 6.10.2.2 of this 
determination; 

6.11.2 each of the Participating Retailers to donate the proceeds of the Pilot Program 
to environmental projects agreed to by ANRA and the Victorian Government.  

6.12 The ACCC grants authorisation to the conduct specified in paragraphs 6.10 and 6.11 of 
this determination until 30 November 2008. 

Interim authorisation 

6.13 At the time of lodging application for authorisation A91093, ANRA requested interim 
authorisation to allow it to commence the pilot program from 1 August 2008.  
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6.14 The ACCC granted interim authorisation to the conduct specified in paragraph 6.10 of 
the draft determination on 17 July 2008. 

6.15 Interim authorisation commenced on 1 August 2008 and will remain in place until the 
date the ACCC’s final determination comes into effect or until the ACCC decides to 
revoke interim authorisation. 

Date authorisation comes into effect 

6.16 This determination is made on 13 August 2008. 

6.17 Any application for review of this determination must be made to the Australian 
Competition Tribunal (the Tribunal) within 21 days of the date of this determination; 
that is, on or before 3 September 2008. 

6.18 If no application for a review of the determination is made to the Tribunal, then the 
determination will come into effect on 4 September 2008. 




