
Form A 

Commonwealth of Australia 

Trade Practices Act 1974 - subsection 88 (I) 

EXCLUSIONARY PROVISIONS: 
APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (1) of the Trade Practices Act 1974 
for an authorisation under that subsection: 

to make a contract or arrangement, or arrive at an understanding, where a provision of the 
proposed contract, arrangement or understanding would be, or might be, an exclusionary 
provision within the meaning of section 45 of that Act. 

to give effect to a provision of a contract, arrangement or understanding where the 
provision is, or may be, an exclusionary provision within the meaning of section 45 of that 
Act. 

1. Applicant 

(a) Name of Applicant: 

Air New Zealand Limited (ABN 70 000 312 685) 
Air Canada (ABN 094769561) 

This application is to be read and determined together with the application in 
Form B (together the Application). 

A copy of the submission made in support of the Application is attached 
(Submission). 

(b) Description of business carried on by applicant: 

Commercial passenger airline services. 

Further details of Air New Zealand's and Air Canada's operations are provided 
in the attached Submission. 

(c) Address in Australia for service of documents on the applicant: 

Freehills 
MLC Centre 
19 Martin Place 
Sydney NSW 2000 
htt~://www.freehilIs.com.au 

Attention: Michael Gray and Patrick Gay 
Direct: 02 9225 5286 Direct: 02 9322 4378 
Telephone: 02 9225 5000 Telephone: 02 9225 5000 
Facsimile: 02 9322 4000 Facsimile: 02 9322 4000 
michael.arav@freehiIls.com patrick.nav@freehills.com 

2. Contract, arrangement or understanding 

(a) Description of the contract, arrangement or understanding, whether 
proposed or actual, for which authorisation is sought: 
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Air Canada and Air New Zealand seek authorisation to make, and give effect 
to the Canada-AustraliaINew Zealand Cooperation Agreement (Cooperation 
Agreement). 

A confidential copy the Cooperation Agreement is attached. 

(b) Description of those provisions of the contract, arrangement or 
understanding that are, or would or might be, exclusionary provisions: 

Under the Cooperation Agreement, the Applicants will jointly and promote and 
sell direct flights between Sydney and Vancouver, and Auckland and Vancouver. 
The Applicants will have an obligation to 'sell without preference' to either 
Parties' services (Clause 2.3) and will pool and share the revenue from the 
specified flights. 

There is also provision for the Applicants to harmonise sales policies, which 
could include setting a specific fare level, or agreeing to implement an 
occasional tactical fare to stimulate additional demand (Clause 9). 

Air New Zealand and Air Canada seek authorisation in respect of all of the 
provisions of the Cooperation Agreement. 

(c) Description of the goods or services to which the contract, arrangement 
or understanding (whether proposed or actual) relate: 

Commercial passenger airline services 

(d) The term for which authorisation of the provision of the contract, 
arrangement or understanding (whether proposed or actual) is being 
sought and grounds supporting this period of authorisation: 

Authorisation of the Cooperation Agreement is being sought for a period of at 
least five years. 

The grounds supporting this period of authorisation are set out in the attached 
Submission. 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other 
parties or proposed parties to the contract or proposed contract, 
arrangement or understanding: 

Air New Zealand Limited (ABN 70 000 312 685) 
Air Canada (ABN 094769561) 

The address for services of documents for both Air Canada and Air New 
Zealand is 

Freehills 
19 Martin Place 
Sydney NSW 2000 
www.freehills.com 

Attention: Michael Gray 
Direct: 02 9225 5286 
Telephone: 02 9225 5000 
Facsimile: 02 9322 4000 
michael.arav@freehills.com 

and Patrick Gay 
Direct: 02 9322 4378 
Telephone: 02 9225 5000 
Facsimile: 02 9322 4000 
patrick.aavl@freehilIs.com 
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(b) Names, addresses and descriptions of business carried on by parties and 
other persons on whose behalf this application is made: 

There are no other parties or persons on whose behalf this Application is made. 

4. Public benefit claims 

(a) Arguments in support of application for authorisation: 

The arguments in support of authorisation are set out in the attached 
Submission. 

(b) Facts and evidence relied upon in support of these claims: 

The facts and evidence relied upon in support of these claims are set out in the 
attached Submission. 

5. Market definition 

Provide a description of the market(s) in which the goods or services 
described at 2 (c) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for 
the relevant goods or services; any restriction on the supply or 
acquisition of the relevant goods or services (for example geographic or 
legal restrictions): 

The markets in which the services described in 2(c) are supplied are set out in 
the attached Submission. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the contract etc, 
in particular the likely effect of the conduct on the prices of the goods or 
services described at 2 (c) and the prices of goods or services in other 
affected markets: 

No detriments to the public will result or be likely to result from the Cooperation 
Agreement. 

(b) Facts and evidence relevant to these detriments: 

The facts and evidence relevant to the assessment of detriments are set out in 
the attached Submission. 

7.  Contracts, arrangements or understandings in similar terms 

(a) This application for authorisation may also be expressed to be made in 
relation to other contracts, arrangements or understandings or proposed 
contracts, arrangements or understandings: 

(b) Is this application to be so expressed? 

No. 

(c) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those 
contracts, arrangements or understandings that are stated to be in 
similar terms: 

Not applicable. 



(ii) Where the parties to the similar term contract(s) are known - 
names, addresses and descriptions of business carried on by 
those other parties: 

Not applicable. 

(iii) Where the parties to the similar term contract(s) are not known - 
description of the class of business carried on by those possible 
parties: 

Not applicable. 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture. 
(See section 45 of the Trade Practices Act 1974)? 

Yes. 

(b) If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

(c) If so, by whom or on whose behalf are those other applications being 
made? 

Not applicable. 

9. Further Information 

(a) Name, postal address and telephone contact details of the person 
authorised by the applicant seeking authorisation to provide additional 
information in relation to this application: 

Freehills 
MLC Centre 
19 Martin Place 
Sydney NSW 2000 
htt~://www.freehills.com.au 

Attention: Michael Gray and Patrick Gay 
Direct: 02 9225 5286 Direct: 02 9322 4378 
Telephone: 02 9225 5000 Telephone: 02 9225 5000 
Facsimile: 02 9322 4000 Facsimile: 02 9322 4000 
michael.qrav@freehiIls.com patrick.qavl@freehills.com 
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Dated 

Signed bylon behalf of the applicant 

u (Signature) 

(Full Name) 

...................................................................................... 
(Organisation) 

- ...................................................................................... 
(Position in Organisation) 

page 5 of 6 



DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
application for authorisation. 

Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item l(a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the 
corporation to do so. 

3. Describe that part of the applicant's business relating to the subject matter of the 
contract, arrangement or understanding in respect of which authorisation is sought. 

4. Provide details of the contract, arrangement or understanding (whether proposed 
or actual) in respect of which the authorisation is sought. Provide details of those 
provisions of the contract, arrangement or understanding that are, or would or 
might be, exclusionary provisions. 

In providing these details - 

(a) to the extent that any of the details have been reduced to writing - 
provide a true copy of the writing; and 

(b) to the extent that any of the details have not been reduced to writing- 
provide a full and correct description of the particulars that have not been 
reduced to writing. 

5. Where authorisation is sought on behalf of other parties provide details of each of 
those parties including names, addresses, descriptions of the business activities 
engaged in relating to the subject matter of the authorisation, and evidence of the 
party's consent to authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed contract, arrangement or understanding including quantification 
of those benefits where possible. 

7. Provide details of the market(s) likely to be effected by the contract, arrangement 
or understanding in particular having regard to goods or services that may be 
substitutes for the good or service that is the subject matter of the application for 
authorisation. 

8. Provide details of the detriments to the public, including those resulting from any 
lessening of competition, which may result from the proposed contract, 
arrangement or understanding. Provide quantification of those detriments where 
possible. 

9. Where the application is made also in respect of other contracts, arrangements of 
understandings, which are or will be in similar terms to the contract, arrangement 
or understanding referred to in item 2, furnish with the application details of the 
manner in which those contracts, arrangements or understandings vary in their 
terms from the contract, arrangements or understanding referred to in item 2. 

10. Where authorisation is sought on behalf of other parties provide details of each of 
those parties including names, addresses, and descriptions of the business 
activities engaged in relating to the subject matter of the authorisation, and 
evidence of the party's consent to authorisation being sought on their behalf. 
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Form B 

Commonwealth of Australia 

Trade Pracfices Act 1974 - subsection 88 (I) 

AGREEMENTS AFFECTING COMPETITION: 
APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (1) of the Trade Practices Act 1974 
for an authorisation under that subsection: 

to make a contract or arrangement, or arrive at an understanding, a provision of which 
would have the purpose, or would have or might have the effect, of substantially lessening 
competition within the meaning of section 45 of that Act. 

to give effect to a provision of a contract, arrangement or understanding which provision 
has the purpose, or has or may have the effect, of substantially lessening competition 
within the meaning of section 45 of that Act. 

1. Applicant 

(a) Name of applicant: 

Air New Zealand Limited (ABN 70 000 312 685) 
ps\oss 

Air Canada (ABN 094769561) 

This application is to be read and determined together with the application in 
Form A (together the Application). 

A copy of the submission made in support of the Application is attached 
(Submission). 

(b) Short description of business carried on by applicant: 

Commercial passenger airline services. 

Further details of Air New Zealand's and Air Canada's operations are provided 
in the attached Submission. 

(c) Address in Australia for service of documents on the applicant: 

Freehills 
MLC Centre 
19 Martin Place 
Sydney NSW 2000 
http://www.freehills.com.au 

Attention: Michael Gray and Patrick Gay 
Direct: 02 9225 5286 Direct: 02 9322 4378 
Telephone: 02 9225 5000 Telephone: 02 9225 5000 
Facsimile: 02 9322 4000 Facsimile: 02 9322 4000 
michael.srav@freehills.com patrick.aav@freehills.com 

2. Contract, arrangement or understanding 

(a) Description of the contract, arrangement or understanding, whether 
proposed or actual, for which authorisation is sought: 

Air Canada and Air New Zealand seek authorisation to make, and give effect 
to the Canada-Australia/New Zealand Cooperation Agreement (Cooperation 
Agreement). 

A confidential copy the Cooperation Agreement is attached. 



(b) Description of  those provisions of  the contract, arrangement or 
understanding that are, or would or might, substantially lessen 
competition: 

Under the Cooperation Agreement, the Applicants will jointly and promok and 
sell direct flights between Sydney and Vancouver, and Auckland and Vancouver. 
The Applicants will have an obligation to 'sell without preference' to either 
Parties' services (Clause 2.3) and will pool and share the revenue from the 
specified flights. 

There is also provision for the Applicants to harmonise sales policies, w k h  
could include setting a specific fare level, or agreeing to implement an 
occasional tactical fare to stimulate additional demand (Clause 9). 

Air New Zealand and Air Canada seek authorisation in respect of all of the 
provisions of the Cooperation Agreement. 

(c) Description of  the goods or services to which the contract, arrangement 
or understanding (whether proposed or actual) relate: 

Commercial passenger airline services 

(d) The term for which authorisation of the contract, arrangement or 
understanding (whether proposed or actual) i s  being sought and grounds 
supporting this period of authorisation: 

Authorisation of the Cooperation Agreement is being sought for a period of at 
least five years. 

The grounds supporting this period of authorisation are set out in the attached 
Submission. 

3. Parties to  the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other 
parties or proposed parties to  the contract or proposed contract, 
arrangement or understanding: 

Air New Zealand Limited (ABN 70 000 312 685) 
Air Canada (ABN 094769561) 

The address for services of documents for both Air Canada and Air New 
Zealand is 

Freehills 
19 Martin Place 
Sydney NSW 2000 
http://www.freehills.com.au 

Attention: Michael Gray and Patrick Gay 
Direct: 02 9255 5286 Direct: 02 9322 4378 
Fax: 02 9322 4000 Fax: 02 9322 4000 
Michael.srav@freehills.com patrick.aav@freehL.com 

(b) Names, addresses and descriptions of  business carried on by parties and 
other persons on whose behalf this application is made: 

There are no other parties or persons on whose behalf this Application is made. 

4. Public benefit claims 

(a) Arguments in support of authorisation: 

The arguments in support of authorisation are set out in the attached 
Submission. 
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(b) Facts and evidence relied upon in support of these claims: 

The facts and evidence relied upon in support of these claims are set out in the 
attached Submission. 

5. Market definition 

Provide a description of the market(s) in which the goods or services 
described at 2 (c) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of the 
relevant goods or services (for example geographic or legal restrictions): 

The markets in which the services described in 2(c) are supplied are set out in the 
attached Submission. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the authorisation, 
in particular the likely effect of the contract, arrangement or 
understanding, on the prices of the goods or services described at 2 (c) 
and the prices of goods or services in other affected markets: 

No detriments to the public will result or be likely to result from the Cooperation 
Agreement. 

(b) Facts and evidence relevant to these detriments: 

The facts and evidence relevant to the assessment of detriments are set out in 
the attached Submission. 

7. Contracts, arrangements or understandings in similar terms 

This application for authorisation may also be expressed to be made in relation to 
other contracts, arrangements or understandings or proposed contracts, 
arrangements or understandings, that are or will be in similar terms to the 
abovementioned contract, arrangement or understanding. 

(a) Is this application to be so expressed? 

No. 

(b) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those 
contracts, arrangements or understandings that are stated to  be in 
similar terms: 

Not applicable. 

(ii) Where the parties to the similar term contract(s) are known - 
names, addresses and descriptions of business carried on by 
those other parties: 

Not applicable. 

(iii) Where the parties to the similar term contract(s) are not known - 
description of the class of business carried on by those possible 
parties: 

Not applicable. 
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8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See 
section 45 of the Trade Practices Act 1974)? 

Yes. 

(b) If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

No. 

(c) If so, by whom or on whose behalf are those other applications being 
made? 

Not applicable. 

9. Further Information 

(a) Name and address of person authorised by the applicant to provide 
additional information in relation to thkapplication: 

Freehills 
MLC Centre 
19 Martin Place 
Sydney NSW 2000 
htt~://www.freehills.com.au 

Attention: Michael Gray and Patrick Gay 
Direct: 02 9225 5286 Direct: 02 9322 4378 
Telephone: 02 9225 5000 Telephone: 02 9225 5000 
Facsimile: 02 9322 4000 Facsimile: 02 9322 4000 
michael.~rav~freehills.com patrick.aav@freehills.com 

Dated ........ ~..5/.~.2. ./om 3.. .......... 

Signed byton behalf of the applicant 

........... ......................................................... 
(Full Name) 

....................... t,,..........:............................................... 

(Organisation) 
f-\ 

(Position in Organisation) 

page 4 of 5 



DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing the 
application for authorisation. 

Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the 
corporation to do so. 

Describe that part of the applicant's business relating to the subject matter of the 
contract, arrangement or understanding in respect of which the application is 
made. 

Provide details of the contract, arrangement or understanding (whether proposed 
or actual) in respect of the authorisation is sought. Provide details of those 
provisions of the contract, arrangement or understanding that are, or would or 
might, substantially lessen competition. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing - 
provide a true copy of the writing; and 

(b) to the extent that any of the details have not been reduced to writing 
provide a full and correct description of the particulars that have not been 
reduced to writing. 

Where authorisation is sought on behalf of other parties provide details of each of 
those parties including names, addresses, descriptions of the business activities 
engaged in relating to the subject matter of the authorisation, and evidence of the 
party's consent to authorisation being sought on their behalf. 

Provide details of those public benefits claimed to result or to be likely to result 
from the proposed contract, arrangement or understanding including quantification 
of those benefits where possible. 

Provide details of the market(s) likely to be effected by the contract, arrangement 
or understanding, in particular having regard to goods or services that may be 
substitutes for the good or service that is the subject matter of the authorisation. 

Provide details of the detriments to the public which may result from the contract, 
arrangement or understanding including quantification of those detriments where 
possible. 

Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement 
or understanding referred to in item 2, furnish with the application details of the 
manner in which those contracts, arrangements or understandings vary in their 
terms from the contract, arrangement or understanding referred to in item 2. 
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Executive Summary 

Introduction 

This submission is made by Air New Zealand Limited (ABN 70000312685) and Air 
Canada (ABN 094769561) (collectively, the Applicants) in support of applications for 
authorisation pursuant to subsections 88(1) of the Trade Practices Act 1974 (Cth) (the 
Act). 

Authorisation is sought to give effect to the proposed Canada-AustraliaINew Zealand 
Cooperation Agreement (the Cooperation Agreement). Implementation of the 
Cooperation Agreement is subject to regulatory approval (clause 12.3 of the Cooperation 
Agreement). 

The Cooperation Agreement would create a joint venture between the parties in relation 
to the coordination, sale and marketing of daily, year-round non-stop direct flights 
between Sydney and Vancouver, operated by Air Canada, and between Auckland and 
Vancouver, operated by Air New Zealand (collectively, the Direct Services). The 
provisions of the Cooperation Agreement are designed to align the commercial and sales 
policies of the parties and share the revenue and risks associated with the Direct 
Services, in order to better promote the Direct Services and ensure their success and 
long term financial viability. 

Air New Zealand and Air Canada are competitors on the fringe. Consequently, certain 
provisions of the Cooperation Agreement have the potential to contravene section 45, as 
conduct falling within the per se prohibitions of sections 4D and/or 45A. 

The Cooperation Agreement as a Joint Venture 

The Applicants are seeking Authorisation of the Cooperation Agreement as a precaution 
only because the Cooperation Agreement involves arrangements which have the 
potential effect of fixing, controlling or maintaining prices for the purposes of section 
45A(1) of the Act. 

It is the view of the Applicants that the Cooperation Agreement constitutes a joint venture 
for the purposes of sections 76C and 76D of the Act and, as such, Authorisation is not 
required. 

The relationship between Air New Zealand and Air Canada under the Cooperation 
Agreement is properly characterised as a joint venture. The activities carried on jointly by 
the Applicants include: 

the joint scheduling and marketing of flights; 

codesharing; 

revenue sharing; and 

governance arrangements. 

As this Submission demonstrates, the conduct enabled by the Cooperation Agreement 
does not have the purpose, and does not have, and is not likely to have, the effect of 
substantially lessening competition. 

With the two elements of sections 76C and 76D of the Act satisfied, Authorisation of the 
Cooperation Agreement is not strictly necessary. Even if it were necessary, this 



Restriction of Publication of 
Part Claimed 

submission demonstrates that the test for authorisation is satisfied and that authorisation 
of the Cooperation Agreement should be granted. 

The Applicants have previously made submissions to the ACCC regarding the nature of 
the joint venture. These submissions are attached as Annexure 5 to this submission. 

Rationale 

On 2 November 2007, Air New Zealand commenced operatingthe Direct Services three 
times per week using a B777 configured to carry 31 3 passengers. On 14 December 
2007, Air Canada commenced daily direct services using a B777 between Sydney and 
Vancouver, replacing its indirect service via Honolulu. 

Independently, Air New Zealand determined to offer direct flights between Auckland and 
Vancouver (three times per week on a seasonal basis) and Air Canada determined to 
offer direct flights between Sydney and Vancouver on a daily basis. 

As a result of the relationship between Air New Zealand and Air Canada as Star Alliance 
and codeshare partners, when potential direct flights between Auckland and Vancouver 
were first discussed internally, Air New Zealand management took the decision that it 
would be necessary to form a joint venture with Air Canada to ensure the long term 
financial viability of the new services. Similarly, Air Canada shared with Air New Zealand 
its intention to commence direct flights between Sydney and Vancouver with a view to 
entering into a cooperation agreement to ensure the long term financial viability of the 
route. 

The Applicants submit that, absent the Cooperation Agreement, there may not be 
sufficient demand to support daily year-round direct services. Furthermore, under the 
Cooperation Agreement, Air New Zealand and Air Canada will each devote sales and 
marketing resources to promoting the Direct Services. The Applicants believe that this is 
the most efficient means to generate and retain demand for the Direct Services. 

Net public benefit analysis 

As the basis upon which the Applicants determined to introduce direct flights between 
AustralialNew Zealand and Canada, the Cooperation Agreement has already resulted in 
a more than doubling of the available flights between Australia and Canada. The 
introduction of the Direct Services increases consumer choice and offers consumers 
greater convenience and comfort by reducing flight time and removing the inconvenience 
of connections, while offering an excellent in-flight product and high quality long haul 
services and amenities. The reduction in flight time in turn creates cost efficiencies for the 
Applicants, reduces fuel consumption and, accordingly, reduces the emission of carbon 
dioxide, resulting in environmental benefits. 

In addition, the Cooperation Agreement facilitates improved marketing of Australia and 
Canada as tourist destinations. This encourages better promotion of Australia as a tourist 
destination to the Canadian market, which is currently a valuable source of tourism 
revenue for Australia with the potential for greater expansion. 

These benefits are only available under the Cooperation Agreement as, without it, the 
Applicants would not have determined to introduce the Direct Services. 

The Cooperation Agreement will result in minimal or no anti-competitive detriment in the 
markets for leisure and business passenger air services between Australia and Canada. 

The Applicants are not direct competitors on either the Direct Services or on any other 
individual routes operated by the Applicants. The Applicants compete at the fringe only in 



Restriction of Publication of 
Part Claimed 

so far as, for example, Air New Zealand's indirect service from Sydney to Vancouver, via 
Auckland, competes with Air Canada's direct service from Sydney to Vancouver. 

1.20 To the extent that the Applicants do compete, there is significant competition for indirect 
flights between Australia and Canada. Numerous airlines offer frequent indirect flights 
between Australia and Canada via destinations in the United States and Asia at various 
price points. Most notable of these competitors is Qantas, however, other airlines include 
Singapore Airlines, Cathay Pacific and United Airlines. 

1.21 The high levels of competition for flights between Australia and Canada, combined with 
the predominantly price sensitive nature of passengers travelling between Australia and 
Canada, means that the Applicants are constrained both under and absent the 
Cooperation Agreement and would be unable to raise prices above the competitive level. 

1.22 The public benefits far outweigh the detriment to the public constituted by any lessening 
of competition that would result, or be likely to result, if the Cooperation Agreement was 
given effect to. As such, the Applicants submit that authorisation should be granted. 

The Applicants 

Air New Zealand 

Air New Zealand was incorporated in New Zealand in 1940 and is New Zealand's only 
international airline and largest domestic airline. The main business of Air New Zealand is 
the transportation of passengers and air freight. 

The Air New Zealand Group operates scheduled international passenger jet services to 
Australia, the Pacific Islands, North America, Asia and the United Kingdom. Air New 
Zealand is a member of the Star Alliance. 

Air New Zealand operates direct non-stop flights between Auckland and Vancouver, three 
times per week which commenced 2 November 2007. 

It also provides indirect services between Auckland and Vancouver via Los Angeles, San 
Francisco and Honolulu. 

A copy of Air New Zealand's annual report for year ending 30 June 2007 can be obtained 
from htt~://www.airnewzealand.co.nz/aboutuslinvestorcentre/annualrepo~default.htm . 

Air Canada 

Air Canada is Canada's largest full-service airline and the largest provider of scheduled 
passenger services in the Canadian market, the Canada - United States trans-border 
market, and the international market to and from Canada. 

Air Canada has an extensive global network, providing direct passenger services to 
approximately 160 destinations in Europe, the Middle East, Asia, Australia, the 
Caribbean, Mexico and South America. Air Canada is a founding member of the Star 
Alliance. 

Air Canada has been operating into Sydney, on a one-stop basis, since July 2000. 

Air Canada operates a direct non-stop daily flight between Sydney and Vancouver which 
commenced 14 December 2007. 
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2.10 It also provides indirect services between Sydney and Vancouver, via destinations in the 
United States. 

2.1 1 In early 2006 Air Canada launched a point of sale Australia web site to support local 
sales activities. 

2.1 2 A copy of Air Canada's 2007 annual report can be obtained from 
http:llwww.aircanada.comlen/about/investor/repo~s.html. 

3 The Cooperation Agreement 

Scope of the Cooperation Agreement 

3.1 Air New Zealand and Air Canada have entered into the Canada-AustraliaINew Zealand 
Cooperation Agreement (the Cooperation Agreement). Subject to regulatory approval 
(clause 12.3), the Cooperation Agreement allows for coordination and revenue sharing 
between the parties in relation to direct flights between Sydney and Vancouver and 
between Auckland and Vancouver (together, the Direct Services). The Cooperation 
Agreement is attached at Annexure 1. 

3.2 Under the Cooperation Agreement, the Applicants will jointly promote and sell the Direct 
Services. The Applicants will have an obligation to 'sell without preference' to either 
Party's services (clause 2.3) and will pool and share the revenue from the specified 
flights. 

3.3 The Cooperation Agreement extends the existing free sale codeshare relationship 
between Air New Zealand and Air Canada. The agreements comprising this existing 
codeshare relationship are set out in Annexure 2. The aim of the Cooperation 
Agreement is to support the new, year-round Direct Services. It achieves this by 
incorporating a financial model that allocates revenue from the Direct Services between 
the Applicants in a manner that removes the financial incentive on one Applicant to book 
a customer on that Applicant's indirect service, rather than the other's direct service. 

3.4 This, in turn, allows each Applicant to benefit from the other Applicant's sales force in 
those countries where the other Applicant's sales force is stronger. At a commercial level, 
the Cooperation Agreement encourages: 

Air Canada's Canadian-based sales force to promote Air New Zealand's direct 
Vancouver-Auckland service; and 

Air New Zealand's Australian-based sales force (where it is stronger than Air 
Canada's) to promote Air Canada's Sydney-Vancouver service, rather than 
promoting an indirect routing over Auckland. 

3.5 In addition to the commercial incentives for the Applicants to 'sell without preference', the 
Cooperation Agreement also contains an obligation on each Applicant to do so (clause 
2.3). 

3.6 The result is that the Direct Services benefit from a strong sales presence at both ends of 
the route, which the Applicants believe is critical to the retention of the year round Direct 
Services, and also provides a strong foundation from which to generate sufficient demand 
for Air New Zealand to move to daily services. 

3.7 In order that the Applicants' incentives are best aligned and that the revenue model can 
work most effectively, there is also provision for the Applicants to harmonise sales 
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policies, which could include setting a specific fare level, or agreeing to implement an 
occasional tactical fare to stimulate additional demand (clause 9). 

Term of the Cooperation Agreement 

3.8 The Cooperation Agreement can be terminated by either party on six months' written 
notice (clause 3.2), although it can be terminated earlier if certain, specified events occur 
(clause 3.2 and 3.4). 

Governance under the Cooperation Agreement 

3.9 The Cooperation Agreement provides for a 'Joint Alliance Committee' (JAC) which is to 
have overall responsibility for administering the joint venture in accordance with Section 
12 of the 1999 Strategic Alliance Agreement between the Parties. The JAC: 

considers opportunities for the alliance; and 

makes final decisions on marketing, joint network development and other 
factors including: (i) quality control; (ii) improvements to the alliance; (iii) 
performance monitoring; and (iv) information exchange. 

3.10 The Cooperation Agreement also provides for a 'Working Group', which consists of 
personnel from various departments of each Party, as agreed to between the Parties. 
The Working Group -which is to meet twice a year - has the responsibility to: 

review the performance of the joint venture; 

agree on action steps to improve the performance of the joint venture; and 

agree to the threshold for the revenue model. 

3.1 1 Twice a year (optimally before the IATA slot coordination conference), the Parties shall 
meet at a Joint Planning Meeting to agree on joint Canada-AustraliaINew Zealand 
schedules. 

3.12 Despite these governance facilities, each party retains the right to make operational 
decisions in relation to the Direct Route it operates but will do so only after taking into 
consideration any impact on the joint venture and in consultation with the other partner 

Revenue allocation mechanism 

3.13 Revenue above the threshold for each Direct Route is pooled based on set allocations. 
Operating carriers retain a fixed percentage of pooled revenue for their operated route. 
The remaining pooled revenue is split between both carriers based on the overall 
proportion of sales from each carrier towards both routes. The latter is set to achieve the 
'sales without preference' ideals of the model. 

3.14 The Cooperation Agreement does not prevent either Applicant from entering into similar 
cooperation agreements involving trans-pacific flying with other members of the Star 
Alliance or, subject to the Star Alliance Agreement, with non-members of the Star 
Alliance, provided that such cooperation agreements do not involve transpacific flying 
between Canada and AustraliaINew Zealand. If either Applicant wished to enter into such 
an agreement it would need to terminate the Cooperation Agreement by giving the other . 

party six months' notice in accordance with clause 3 of the Cooperation Agreement. 
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Other areas of Cooperation 

3.15 The Cooperation Agreement does not relate to cargo. It relates only to the specified 
passenger services. 

3.1 6 The Cooperation Agreement provides that, to the extent commercially and technically 
practical and legally possible, the Applicants are to harmonise sales policies for the Direct 
Routes, including but not limited to fares, commissions, incentives, discounts and 
handling of groups, in Canada, Australia and New Zealand, in order to take full advantage 
of the benefits of the joint venture. 

4 The Applicants' Rationale 

On 2 November 2007, Air New Zealand commenced operating flights between Auckland 
and Vancouver three times per week using a B777 configured to carry 31 3 passengers. 
Air New Zealand initially intended to operate the route on a seasonal basis to coincide 
with the northern hemisphere winter. 

On 14 December 2007, Air Canada commenced operating flights between Sydney and 
Vancouver daily using a 9777, replacing its indirect service via Honolulu. 

Air New Zealand and Air Canada independently came to the decision to offer these 
services. However, as a result of the existing relationship between Air New Zealand and 
Air Canada as Star Alliance codeshare partners, when potential direct flights between 
Auckland and Vancouver were first discussed internally, Air New Zealand management 
took the decision that it would be necessary to partner with Air Canada to ensure the 
success of the new services. Similarly, Air Canada shared with Air New Zealand its 
intention to commence direct flights between Sydney and Vancouver with a view to 
entering into a joint venture to ensure the long term financial viability of the route. 

The move to a joint venture between Air New Zealand and Air Canada under the 
Cooperation Agreement is a natural progression in strategic direction for airlines that 
have worked as codeshare 

Air New Zealand has commenced year round direct services in advance of the 
Cooperation Agreement becoming operational because industry experience has shown 
that an 11-12 month lead-in period is necessary in order to properly promote and sell 
seats on a new service. 

The Applicants submit that, absent the Cooperation Agreement, there may not be 
sufficient demand to support the Direct Services. The Applicants believe that this is the 
most efficient way to ensure the long term success of the Direct Services. 

[Restriction of Publication of Part Claimed] 
EXCLUDED FROM 
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Both Air New Zealand and Air Canada believe the joint venture is the most efficient 
means to grow demand for the newly announced Direct Services, because it creates the 
financial incentives for each to leverage their respective sales forces to promote the 
Direct Services. 

This enhanced promotion will give rise to increased load factors on the respective Direct 
Services, which: 

The agreements comprising this existing codeshare relationship are set out in Annexure 2. 
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will support the retention of the year round direct frequencies between Australia 
and Canada. 

best positions the parties to justify additional direct frequencies in the future (Air 
New Zealand's aim is to stimulate sufficient demand to justify daily services 
between Auckland and Vancouver); and 

will lead to a more efficient utilisation of aircraft, which reduces the airlines' 
costs, fuel use and hence enhances the profitability of the Direct Services and 
their long term viability. 

4.10 A number of additional benefits and efficiencies flow from the activities undertaken as 
part of the joint venture, including: 

the promotion of Australia, New Zealand and Canada as tourist destinations. In 
particular, increasing valuable Canadian tourism to Australia by providing 
access to daily direct flights from Vancouver to Sydney and enhanced 
marketing of Australia as a tourist destination; 

the provision of a better product, in terms of service levels and convenience, to 
passengers travelling between Australia and Canada and New Zealand and 
Canada and access to excellent in-flight products and high quality long haul 
services and amenities; and 

economic and environmental efficiencies resulting from better aircraft utilisation. 

4.1 1 The internal documents, including board papers and management presentations, 
attached at Annexure 6 demonstrate Air New Zealand's rationale for the proposed 
Cooperation ~~reement . *  

4.12 The internal documents, including board papers and management presentations, 
attached at Annexure 7 demonstrate Air Canada's rationale for the proposed 
Cooperation ~ ~ r e e m e n t . ~  

5 Industry developments 

Rising fuel costs and rationalisation in the airline industry 

5.1 The rising cost of fuel, to levels never anticipated by airlines, is creating an environment 
in which airlines must rationalise services in order to remain profitable. Jet fuel prices 
have doubled over the past 12 months. In the week beginning I I July 2008, IATA 
reported the price of jet fuel as $US1 78.80 per bar re^,^ with an average price for 2008 of 
$1 39.7lbarrel. These prices are predicted to further rise. 

5.2 IATA has reported that the sharp, continuing rise in jet fuel costs threaten the profitability 
of the airline industry globally. IATA has said, 'the only way to limit the damage to 
profitability will be to take out capacity or squeeze out further gains. Non-fuel costs have 
been slashed in recent years with gains in labour, aircraft and distribution efficiencies. 

2 The following papers are provided at Annexure 6: 
[Restriction of Publication of Part Claimed] 

3 The following papers are provided at Annexure 7: 
[Restriction of Publication of Part Claimed] 

4 Prices are predicted to further rise. IATA forecasts the price of jet fuel to be on average around $14l/barrel 
throughout 2008 See: htt~:llwww.iata.or~lwhatwedo/economics/fuel monitor/index.htm 
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Airlines already run lean operations so further efficiency improvements will be 
challenging, but nonetheless crit i~al. '~ 

Internationally, airlines have begun to put this into practice by rationalising services in 
order to maximise load factors and reduce flying time and, therefore, fuel costs. 

This trend is particularly evident in recent schedule changes and route cuts announced 
by Australian airlines. 

On 28 May 2008, Qantas announced major cuts to its domestic routes as a result of 
increasing fuel costs. In particular it announced its exit of lower yielding routes such as 
Gold Coast-Sydney and Uluru-Melbourne, as well as a reduction in flights on other leisure 
routes. It also announced major cuts to its Jetstar services, cancelling Sydney- 
Whitsunday Coast, Brisbane-Hobart and Adelaide-Sunshine Coast services. Qantas also 
announced adjusted flying patterns and the retirement and grounding of a number of 
aircraft6 

On 5 June 2008, Qantas announced further cuts to its international services 'in order to 
manage the impact of high oil prices'. These included market exits, capacity cuts and the 
replacement of Qantas services with Jetstar services on a number of routes. In particular 
it announced the withdrawal of Qantas from a number of Australia-Japan routes and of 
Jetstar from Kuala Lumpur services.' 

This is reportedly the first time that Qantas has ever cut services in response to a rise in 
costs rather than a fall in demand.' 

Similarly, on 18 July 2008,Virgin Blue announced the removal of capacity from the 
Australian market, the introduction of new baggage fees and increased fares in response 
to fuel price increases. 9 

Air New Zealand has also stated that it is unable to insulate itself from the rising costs of 
jet fuel and has announced a profit downgrade for FY07-08 to less than $NZ200 million. 

On 17 June 2008 Air Canada, in response to record high fuel prices, announced plans to 
reduces its total system capacity by 7% in the fourth q;arter 2008 and first quarter 
2009.'~ 

5.1 1 This trend is international" with analysts predicting large losses for airlines if the cost of 
jet fuel continues to rise. 12 

5 IATA. Financial Forecast. March 2007: htt~://www.iata.or~/NR/rdonlvreslDA8ACB3676F-4DBl-A2AC- 
F5BCEF74CB2CIOllndustry Outlook Briefincl March08,~df 

8 Qantas Press Release, 'Qantas curs capacity in response to fuel prices' 28 May 2008;see also: Scott Rochfort, 
'Qantas cuts flights over fuel costs', Sydney Morning Herald, 28 May 2008. 

7 Qantas Press Release. 'Qantas Announces International Schedule Changes', 5 June 2008. 
8 Scott Rochfort and Andrew West, 'Qantas axes flights as oil crisis bites', Sydney Morning Herald, 29 May 2008. 
8 See: htt~:Nwww.vir~inblue.com.aulAboutUslMedialNewsandPressReleases/P 005128,htm 
10 See: htt~://micro.newswire.calrelease.aci?rkev=l606174709&view=1321 bO&Start=O 

I 1  For example, United Airlines has just announced significant fleet and capacity cuts, including the removal of 100 
aircraft from its fleet and 10% total reduction in capacity across domestic and international routes, as a result of 
the increased cost in its fuel. See; Press Release, 'United Streamlines Operations to Compete in 
Unprecedented Environment', 4 June 2008. 

12 JP Morgan and UBS analysts have estimated large losses for Qantas, Air New Zealand and Virgin Blue if the 
cost of oil continues to rise. Scott Rochfort. 'Oil price threat to Qantas profit'. Sydney Moming Herald, 30 May 
2008; Scott Rochfort, 'Virgin heads for red', Sydney Morning Herald, 2 June 2008. 
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5.12 As a consequence airlines need to rationalise flying time, and cut services to reduce fuel 
costs. 

5.13 Initiatives such as the proposed joint venture between the Applicants are aimed at 
retaining and growing services while minimising flying time and maximising load factors, 
thus using fuel as efficiently as possible. In the absence of the Cooperation Agreement, 
the Applicants may be unable to retain the daily Direct Services on a year-round basis, 
particularly in the current industry environment. 

Canadian tourism in Australia 

5.14 Canadian tourism represents a significant and valuable proportion of tourism to Australia. 
Canada is Australia's ninth largest source market in terms of total tourist expenditure. 
According to data from Tourism Australia, in 2006 Canadian tourists spent $675 million 
on trips to ~ustral ia, '~ including spending 46% of their time in areas outside the major 
cities, injecting money into rural economies. Typically, Canadian tourists spend longer on 
their Australian holidays than those from other countries (and consequently spend more 
money with an average stay of 42 nights, compared with an overall average of 30 
nights. li 

5.1 5 While Canadian tourists are currently a valuable component of the Australian tourism 
industry, there is potential greatly to expand the market. In 2005, Canadian short-term 
resident departures totalled 21.099 million, with approximately 100,000 of these departing 
for destinations in Australia. According to research conducted by Tourism Research 
Australia, Australia as a destination competes for Canadian tourists against all other 
destinations outside USA, Mexico, Cuba an the Dominican Republic, including 
destinations in Europe Asia, Africa and South America (based on relative travel time and 
cost). Of this potential market of comparative destinations (that is, destinations outside 
North America, Central America and the Caribbean) Australian tourism has only a 1.2% 
market share.15 

5.16 There is significant potential for growth of Australia as a tourist destination for Canadians. 
Access to direct flights from Vancouver to Sydney and greater marketing of Australia as a 
tourist destination, both of which will occur as part of the implementation of the 
Cooperation Agreement, would promote growth in the Australian tourism industry and 
increase the value of the Canadian source market to the tourism industry. 

6 Public benefits 

Overview 

6.1 The Applicants submit that the Cooperation Agreement was the basis on which Air New 
Zealand and Air Canada determined to operate direct non-stop year round services. The 
year-round services are based on forecast demand, which in turn has assumed the 
Cooperation Agreement will be in operation. 

6.2 Accordingly, the proposed Cooperation Agreement has already led to a more than 
doubling of the number of direct frequencies between Australia and Canada which would 
have operated absent any such co-operation. Naturally, this will provide Canadian 

13 Tourism Australia. 'Canada Visitor Profile 2006' 
htt~://www.tra.australia.~0m/~0ntenffdocumentsNistor20Prole/Canada visitor profile 07.~df 

14 As above. 
15 Tourism Australia, 'Canada Australia's Market Share' 

htt~://www.tourism.australia.com/contenvCanada/profiles POOB/Canada %20Market %20Share 06.~df  

2.005475334.1 3 page 10 
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tourists with substantially more flexibility and hence incentive to visit Australia, and also 
provides more convenient services to Australian travellers to Canada. 

6.3 Both Air New Zealand and Air Canada believe the Cooperation Agreement is the most 
efficient means to generate and retain demand for the newly announced Direct Services, 
because it creates the financial incentives for each to leverage their respective sales 
forces to promote the Direct Services. 

6.4 This enhanced promotion will give rise to increased load factors on the respective Direct 
Services, which: 

will support the retention of the year round direct frequencies between Australia 
and Canada; 

best positions the Applicants to justify additional direct frequencies in the future 
(Air New Zealand's aim is to stimulate sufficient demand to justify year round 
services); and 

will lead to a more efficient utilisation of aircraft, which reduces the airlines' 
costs and fuel use. 

Increased consumer choice and higher standards of service 

6.5 The Cooperation Agreement is the basis upon which Air New Zealand and Air Canada 
determined that the Direct Services would be viable and should be introduced. The Direct 
Services offer consumers increased choice and a service that is more convenient in 
terms of travel and transit time. 

6.6 The Direct Services run by Air Canada have reduced air travel time between Australia 
and Canada by 3 hours when compared with the Vancouver - Honolulu - Sydney flights 
which previously were their fastest service.16 The Direct Services also allow passengers 
to bypass US customs and security. This is a significant time saving for passengers and 
is likely to make air travel between Australia and Canada more attractive to new travellers 
and provide added service quality to existing travellers. 

6.7 Consumers who wish to pair their trip to Australia or Canada with a stopover in another 
destination will still have the choice of flying an indirect route via the United States or via 
Asian and US destinations with one of the many airlines who compete on these routes. 

Promotion of Australia as a tourist destination 

6.8 As discussed in section 5 above, Canadian tourism to Australia is currently a key 
component of the Australian tourism industry, generating significant revenue. However, 
the potential value of Canadian tourism to Australia is not being realised. The proposed 
Cooperation Agreement provides mechanisms which would allow for better marketing of 
Australia as a tourist destination and more convenient options for Canadians wishing to 
travel to Australia, tapping into more of this potential. 

6.9 Enhanced flight options and the availability of daily direct flights between Canada and 
Australia, enabled by the Cooperation Agreement, will make travel to Australia faster and 
more convenient. This will be integral to the promotion of Australia as a tourist 
destination. For many tourists from Europe and North America, Australia is favoured as a 
holiday destination but the distance and travel time acts as a disincentive. Flight time is a 
particular disincentive when compared with other destinations which compete with 
Australia for the Canadian tourist and are much closer to Canada. The significant 

16 Canadian Tourism Commission, 'Australia: Quarterly Market Report', January-March 2007, p 2 
htt~://www.coroorate.canada.travel/docslmarkets ~roducts/ouarterlv re~orts/2007/QI 2007 Australia ena.pdf 

page I I 
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reduction in travel time and increased convenience offered by the Direct Services, 
enabled by the Cooperation Agreement, would make travel to Australia more attractive. 

6.10 The Cooperation Agreement provides incentives for Air New Zealand and Air Canada to 
leverage their respective sales forces to promote the Direct Services. Air New Zealand 
has the incentive, and obligation, to actively market Australia as a destination to 
Canadians under the Cooperation Agreement. The implementation of the Cooperation 
Agreement will mean that there will be two sales forces promoting Australia as a 
destination to Canadian tourists and vice versa, rather than one. 

Increased efficiency 

6.1 1 The introduction of the Direct Services, enabled by the Cooperation Agreement, has 
significantly reduced flying time between Australia and Canada and New Zealand and 
Canada. This reduction results in greater cost efficiencies for the Applicants. This is 
particularly important in the current industry context in which jet fuel costs have reached 
unprecedented heights and continue to rise. 

Environmental benefits 

6.12 Environmental benefits also result from the reduction of flying time and more efficient use 
of fuel through the Direct Services. Simply, reduced flying time means less fuel burn. This 
results in a better use of energy resources and a reduction in carbon-dioxide emissions. 

7 No substantial lessening of competition 

7.1 The Applicants submit that no anti-competitive detriment will result from the 
implementation of the Cooperation Agreement. For the reasons below, fares will remain 
at competitive levels under the Cooperation Agreement. 

Relevant market 

7.2 The Commission has considerable experience identifying markets in the aviation industry. 
Recent authorisation determinations involving consideration of aviation markets include: 

the Commission's draft determination with respect to the proposed Trans- 
Tasman Network Agreement between Qantas and Air New Zealand, dated 3 
November 2006; 

the Tribunal's determination in the QantasIAir New Zealand decision, dated 16 
May 2005; and 

the Commission's decision with respect to the re-authorisation of the Joint 
Services Agreement between Qantas and British Airways (A30226 and A30227) 
dated 8 February 2005. 

7.3 The Applicants have been guided by these previous decisions in considering the relevant 
market. 

7.4 The Applicants submit that the relevant market is the market for the supply and 
acquisition of passenger flights between Canada and Australia. Although an argument 
may be made that there are separate markets for business and leisure passengers, in 
this case there is little difference in the effect of the Cooperation Agreement on the two 
groups. 

No anti-competitive detriment 
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7.5 Implementing the Cooperation Agreement will involve cooperation between Air New 
Zealand and Air Canada in relation to the Direct Routes only. However, this cooperation 
will not result in anti-competitive detriment because: 

Air New Zealand and Air Canada are not direct competitors in relation to the 
Direct Services or any other route they currently operate. Further, neither party 
is a potential entrant onto the other's routes. 

Air New Zealand and Air Canada are fringe competitors only in that, for 
example, Air New Zealand's indirect services from Sydney to Vancouver (via 
Auckland) compete with Air Canada's direct services from Sydney to 
Vancouver. 

Insofar as the parties' services overlap, there is significant competition from 
many carriers operating indirect routes between Australia and Canada, most 
notably Qantas, but also including United Airlines, Singapore Airlines and 
Cathay Pacific. This competition may increase as a result of the recent aviation 
agreement signed between Australia and the United States (Open Skies 
Agreement), which allows all Australian and United States airlines to freely 
select routes, destinations and frequency of services between the two countries 
as well as the number of connecting flights to ~anada."  

Given the price sensitivity of passengers on this route, the number of airlines offering 
services, and the competitive prices of some indirect services, the parties would continue 
to face high and increasing levels of constraint. 

Air New Zealand and Air Canada are not direct competitors on any 
individual route 

7.6 Air New Zealand and Air Canada are not direct competitors. Neither at present nor as a 
result of the Cooperation Agreement will they operate on the same route. Air New 
Zealand flies Auckland-Vancouver while Air Canada flies Sydney-Auckland. 

7.7 Neither Applicant can be considered as a potential entrant onto the other's routes. 
Although Air New Zealand does have rights which would allow it to fly from Australia to 
Canada, it would not consider doing so. It has no network in Australia or in Canada which 
would provide connections into such a service, undermining the viability of such an 

. entrance.'' In 2003, Air New Zealand withdrew its services from Sydney to Los Angeles 
due to unprofitability. It is Air New Zealand's view that, given the unprofitability of Sydney- 
Los Angeles, which is a high demand route relative to Sydney-Vancouver, it would not be 
profitable to enter Sydney -Vancouver routes. 

7.8 Furthermore, Air New Zealand does not currently have available aircraft to divert onto 
such a route. 

Price sensitive nature of passengers 

7.9 A notable feature of the mix of traffic on services between Canada and Australia is that 
almost 80% of passengers are travelling either for a holiday or to visit friends or relatives. 
Table 1 below, provides a breakdown of travellers by purpose of travel. Both of these 
classes of passengers are highly price sensitive. 

17 The signing of the agreement was announced on 15 February 2008. 

18 The presence of a network offering connections into and out of a route was recognised as important for the 
viability of any individual route by the Tribunal in Re Qantas Airways Limited [2004] ACompT 9 (12 October 
2004). 
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Table 1 -Travel between Australia and Canada by purpose of travelqg 

Holiday 

VFR 

Canadian residents travelling t o  
Australia 

118,800 Number of  
visitors 

Busine! 

Australian residents travelling to  
Canada 

189,069 

7.1 0 Because of the price sensitive nature of most of the passengers who fly between 
Australia and Canada, the Applicants could not increase prices above a competitive level 
without losing significant market share. 

Purpose of tra 

Qantas 

7.1 1 The Applicants' key competitor on flights between Australia and Canada is Qantas. 

48% 

29% 

9% 

14% 

% 

7.12 Qantas flies 31 services a week between Australia and Los Angeles and five days a week 
between Australia and San Francisco, and codeshares with Alaskan Airlines to offer 
passengers a connection from Sydney to Vancouver. Qantas has a dense and wide 
network in Australia and, through codeshares, in the United States, making it an attractive 
option for all passengers regardless of their origin. 

5s 

urner 

7.13 For Australian passengers, Qantas is the natural airline of choice. It is the national carrier 
and has an attractive frequent flyer program (affiliated with oneworld) which most 
customers use. 

28% 

9% 

6% 

7.14 Figures 2 and 3 below show that Qantas has a market share of 26.9%, for point of sale 
Canada, and 24.7% for point of sale Australia, based on indirect flights between Australia 
and Canada. 

Other airlines 

7.15 Many airlines offer one and two stop services from Australian cities to Canadian cities via 
intermediate destinations in the United States and Asia. 

7.16 The chart in Annexure 3 and Figures 2 and 3 below show the Applicants' key 
competitors with frequent one stop indirect services between Sydney and Vancouver. 
These include Qantas, United Airlines, Cathay Pacific, Japan Airlines, Singapore Airlines, 
Air Pacific and Air Tahiti Nui. In addition, a search for flights on the travel booking website 
Zuji (www.zuii.com.au ) reveals that a passenger has many airline, route and price 
options when flying from Sydney to Vancouver. While some airlines do not have frequent 
services, there are many options suitable for the leisure traveller. These include: 
American Airlines, Hawaiian Airlines, China Airlines, Air China, Philippine Airlines and 
Korean Air. 

18 Source: British Columbia Tourism and Tourism Australia. The data is compiled from Australian arrival and 
departure cards in the year ending December 2007. 
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7.17 Further, the Open Skies Agreement between Australia and the United States may 
increase both the frequency of flights between Australia and the United States, and 
consequently, the number of carriers offering indirect services from Sydney to Canada, 
via the United States. These indirect flights are a real and attractive alternative for 
passengers travelling between Australia and Canada, particularly for the purposes of 
leisure. 

7.18 The ACCC has accepted that indirect flights are a viable substitute for direct flights, 
particularly where there is a price differential and particularly, but not exclusively, for 
leisure passengers.20 

7.19 The market share data provided below illustrates the spread of passengers over the 
number of carriers operating. 

Market shares of carriers operating between Australia and Canada 

7.20 Market share data for the period of May 2007-April 2008 and of May 2006-April 2007 is 
provided at Annexure 4. It illustrates the spread of market share across many airlines 
operating one and two stop services between Australia and Canada. 

7.21 This data shows that Air Canada's Canada-Australia market share has [Restriction of 
Publication of Part Claimed] the year ending April 2007 [Restriction of Publication of Part 
Claimed] in the year ending April 2008. Air New Zealand's market share has [Restriction 
of Publication of Part Claimed]. At the same time, Qantas' market share [Restriction of 
Publication of Part Claimed]. 

7.22 However, it also demonstrates that over that period, the total market size [Restriction of 
rm' Publication of Part Claimed]. This market growth is as a direct result of Air Canada's z u  

Ok- 
introduction of direct services and additional capacity. As with any new product, Air 

C?2CO Canada heavily promoted these services. Air Canada's growth in market share reflects 
the fact that it captured the majority of the market growth it created. Over time, Qantas 
may mount a competitive reaction to this growth, for instance by offering a non stop direct 

i k !  service to Canada or by discounting its existing services, and so regain some market 

30 share. Nonetheless, Qantas's [Restriction of Publication of Part Claimed] market share 
largely reflects its lack of capture of the market growth rather than a reduction in Qantas's 
actual ticket sales. 

Figure 2 - Market share by  carrier - point of  sale Canada: May 2007 - April 2008 '' 
[Restriction o f  Publication of Part Claimed] 

Figure 3 - Market share by carrier - point of  sale Australia: May 2007 -Apr i l  2008 '' 
[Restriction o f  Publication of  Part Claimed] 

Competition from alternative destinations 

7.23 The Applicants must ensure the price of tickets it sells on the Direct Services encourages 
Canadians to travel to Australia and Australians to travel to Canada. This is because 
large numbers of passengers compare the cost of travelling to Canada (and Australia) 
with the cost of travelling to alternative holiday destinations. For instance, in the case of 
Australian-based travellers, Vancouver competes with destinations such as: 

20 ACCC Final Determination, Joint Services Agreement between Qantas and British Airways (A30226 and 
A30227) dated 8 February 2005 at par 9.88. 

21 MIDT. 
22 MIDT. 
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Los Angeles, San Francisco and other destinations within the United States 
(well-serviced by Qantas and its codeshare partners in particular); 

Toronto, Calgary and other destinations within Canada (well serviced by Qantas 
in the case of Toronto to which it codeshares) and more generally by other 
airlines, such as American Airlines (a member of the oneworld alliance); and 

Asian destinations, such as Thailand and Indonesia (well serviced by other 
carriers, such as Thai, Singapore, Qantas, etc.). 

Similarly, Australia (as a destination) competes with a large number of other destinations 
for Canadian tourists, as discussed above, many of which are located closer to Canada 
and hence are more appealing, all other things being In this regard, Air Canada 
offers direct non-stop services from Vancouver to destinations in Asia, Europe, Mexico 
and the United States. 

If the Applicants were to set fares above the competitive level, not only would they lose 
traffic to competing indirect services, but it will also lose traffic to alternative destinations. 

Conclusion 

8.1 The Applicants submit that the implementation of the Cooperation Agreement would 
improve the efficiency and viability of providing the Direct Services. The Direct Services 
provide substantial public benefits by: 

providing air passengers with increased choice and convenience when flying 
between Australia and Canada; 

increasing the attractiveness for the Canadian market of Australia as a tourist 
destination by reducing flying time; 

enabling Air New Zealand and Air Canada-to better market Australia and 
Canada (as well as New Zealand) as tourist destinations; 

allowing Air New Zealand and Air Canada to more efficiently operate services 
between Australia and Canada with resulting savings in fuel consumption and 
carbon dioxide emissions. 

8.2 No anti-competitive detriment can be expected to result from the implementation of the 
Cooperation Agreement. The Applicants do not directly compete on either the Direct 
Services or any other existing routes. To the extent that they are competitors on the 
fringes in relation to indirect flights, there is significant competitive constraint from 
numerous airlines offering indirect flights between Australia and Canada, including 
Qantas, Singapore Airlines, Cathay Pacific and United Airlines. 

8.3 As a result, the Cooperation Agreement meets the net public benefit test imposed under 
the Act and should be authorised by the Commission. 

9 Term 

9.1 The Applicants submit the Commission should authorise the Cooperation Agreement for 
a period of not less than 5 years. 

23 The Full Court of the Federal Court dealt with the appropriate test for distinct holiday destinations in Singapore 
Airlines Limited v Taprobane Tours (1993) 33 FCR 158. 
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10 Confidentiality 

10.1 The submission includes commercially sensitive and valuable information which is 
confidential to the Applicants. 

10.2 Pursuant to sub-section 89(5) of the Act, the Applicants apply for certain information 
contained in this submission to be kept confidential by the Commission and excluded 
from the public register. 
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Annexure 1 - Cooperation Agreement 

[Restriction of Publication of Part Claimed] 
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Annexure 2 - Code share and related arrangements between 
Air New Zealand and Air Canada 

I Special Prorate Agreement (SPA) 

2 Strategic Alliance Agreement 

3 Codeshare Agreement 

[Restriction of Publication of Part Claimed] 
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Annexure 3 - Competition for indirect services ex Australia 

One stop - non stop flights Australia - Canada (one way only) 
CARRIER ORIGIN VIA VIA DEST DURATION WEEKLY AIRCRAFT SEATS WKLY SEATS %OF TOTAL SEATS NOTES 

AC SYD W R  14:00:00 7 8772 270 1,890 7% 
NZ Australia AKL W R  20:15 2 8772 313 626 2% 
QF SYD LAX W R  18:39:00 17 8744 382 6,494 L A W R  operated by Alaskan Airlines 

OF SYD SF0 W R  19:39:00 5 8744 382 1,910 
OF BNE LAX W R  17:58:00 7 8744 412 2.884 

A380 Introduction 2008109 potenially adding an additional 2,500 seats. 

LAXWR operated by Alaskan Airlines 
MEL LAX W R  20:55:00 7 8744 382 2.674 LAXWR operated by Alaskan Airlines 

13 967 snv. 

UA SYD LAX W R  17:27:00 7 8744 368 2.576 Increases to 10pw during NW schedule period 
UA SYD SF0 W R  17:27:00 7 8744 368 2,576 

5,152 19% 

CX Australia HKG W R  23:15:00 14 A340 243 3.402 
CX Australia HKG W R  23:15:00 7 8744 383 2.681 

6.083 2 2 O/. 

. - . . . - . . - . - . . - - . - . -.,. .- 
2 STOP+ Australia to  Canada 
FJ SYD NAN HNL W R  22:30:00 2 8738 162 324 change aircraft NAN. Same plane service NANWR 

TN SYD PPT LAX W R  23:05:00 2 A343 294 588 LAX W R  operated by other Airlines 

NZ Australia AKL LAX W R  22:OO 7 8744 379 2,653 LAXWR operated by AC 
Australia AKL LAX W R  23:05 7 8772 313 2,191 LAXWR operated by AC 
Australia AKL SF0 W R  25:55:00 7 8772 313 2,191 SFOWR operated by AC 8 UA 

7,035 
QF MEL AKL LAX W R  24:55:00 4 8744 412 1,648 LAXWR operated by Alaskan Airlines 

3 8330 297 891 LAXWR operated by Alaskan Airlines 
2.539 

V Australia commences daily SYDLAX 15Dec adding 2,450 seats to  Australia - USA routes. 
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Annexure 5 - Briefing papers to ACCC regarding Joint Venture 
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Annexure 6 - Air New Zealand internal documents 

[Restriction of Publication of Part Claimed] 
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Annexure 7 - Air Canada internal documents 
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