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Dear Mr Kcanc 

Re: Exclusive dealing notification N93439 from Cooperative Bulk Handling Ltd 
- interested party submissions and request for further information 

I refer to the above exclusive dealing notification lodged with the Australian Competition and 
Consumer Commission (the ACCC) by Cooperative Bulk Handling Ltd (CBH) on 
11 Junc 2008. 

As you are aware, on 19 June 2008 the ACCC wrote to interested parties seeking submissions 
in relation to the 'Grain Express' exclusive dealing notification. The ACCC requested 
submissions be provided by 1 1  July 2008. 

Submissions from interested parties 

In addition to the package of letters in support of the Grain Express proposal provided by 
CBH to the ACCC on 18 June 2008, the ACCC has received public submissions from thc 
following interested parties: 

1. Kim Chance MLC, Minister for Agriculture and Food 

2. The Western Australian Farmers Federation (dated 3 June 2008) 

3. Alannah MacTiernan MLA, Minister for Planning and Infrastructure 

4. PGA Western Graingrowers 

5. Asciano Lirnitcd 



6. AWB Limited 

7. Hairington Farms 

8. Milne Agrigroup Pty Ltd 

9. The Western Australian Fanners Federation (dated I1  July 2008) 

10. Australian Government Department of Agriculture, Fisheries and Forestry 

1 1. Grain Pool Pty Ltd 

12. Institute of Public Affairs 

A w p y  of each of the above submissions is attached. All public submissions received from 
interested parties are also available from the ACCC's website \\p\\p\\..ctccc.no\;.au (by 
following the 'Public registers' and 'Authorisations and notifications' links). 

A number of concerns in relation to the notified conduct have been raised in interested party 
submissions. The ACCC invites CBH to respond to any of the issues raised in submissions. 
In particular, the ACCC would appreciate CBH's response to the issues raised by interested 
partics summarised in Attachment A to this letter. 

Request for further information 

To further assist its assessment of the Grain Express proposal, the ACCC also seeks hrther 
information or clarification in relation to the notified conduct (please see Attachment B). 

The ACCC would appreciate if you could arrange for thc ACCC to reccive CBH's response 
to the issues raised in this letter by close of business Friday, 8 August 2008. 

We would also like to meet with your client to discuss issues raised in interested party 
submissions and the notified conduct generally. In this regard, it might be useful to arrange 
for a meeting shortly after the ACCC receives CBH's response to interested party 
submissions and the issues raised in this letter. Jaime Martin will wntact you shortly to seek 
to arrange a meeting. 

This letter has been placed on the ACCC's public register. If you wish to discuss any aspect 
of this matter, please contact David Hatficld on (02) 6243 1266 (david.hatfield@accc.gov.au) 
or Jaime Martin on (03) 9290 1477 Cjaime.martin@accc.gov.au). 

Yours sincerely 

Dr Richard Chadwick 
General Manager 
Adjudication Branch 



Attachment A 

ISSUES RAISED IN INTERESTED PARTY SUBMISSIONS 

Impact on competition 

Road transport providers that are not successful tenderers under the proposed Grain 
Exprcss system will be 'shut out' of grain collection in Westem Australia. This will 
result in a substantial lessening of competition, particularly if contracts with the 
successful tcnderers are for long periods. 

National rail providers are effectively prevented from negotiating contracts in Western 
Australia to movc grain on the standard gauge network. 

The Grain Express proposal limits the ability of grain traders to trade in the secondary 
grain accumulation market. For instance, the Grain Express proposal does not explain 
how costs will be chargcd for intra-system trades between buyers. 

Under Grain Express domestic users of grain will incur higher transport costs when 
purchasing grain 'out of port zone'. 

Under Grain Express only a virtual quality profile will be provided, which is indicative 
of what will be delivered at a Destination Site and based on average results. This will 
result in  whcat being accumulated to minimum quality specifications and will therefore 
limit Australian export marketing opportunities. 

Thc grain supply chains in the eastern states, namely New South Wales and Victoria, 
already deal with multiple buyers and sellers of grain. These states have developed 
less restrictivc solutions to deal with this situation. 

Under Grain Express, buyers will no longer be able to receive wheat from a specific 
location but will be entitled to receive grain that matches the grade specified on the 
warrant of salc at Destination Sites. However, standard grain specifications do not 
capture all the differences between loads of wheat, for example, 'bakeability' 
characteristics which are often determined by the location where the wheat is grown. 
Grain Express will limit the opportunity for growers to market regional differences in 
grains that are not captured by the grade specifications. 

While Grain Express proposes to allow growers to outturn grain from a receival point 
where they have warehoused grain, marketers will only be allowed to outtum grain 
entitlements from Destination Sites. It is not clear why growers and marketers will be 
differentiated. It is also unclear whcthcr grower co-operatives, which grow and markct 
grain, will only be able to outtum grain at Destination Sites or whether they will also 
be able outturn grain at a receival point where grain is warehoused. This potentially 
raises issues of inequality if marketers are treated differently under Grain Express. 

Cross subsidisation 

An objective of Grain Express is to limit the 'leakage' from rail to road freight. The 
choice of transport mode should be based on the cost to the user. Grain Express will 
result in growers 'propping-up a rail system in need of significant investment and 
which is uncompetitive with road without subsidy.' 



Grain Express allows CBH to leverage its monopoly position to secure arrangements 
that subsidise underperforming narrow gauge branch line rail infrastructure. 

Section 86A of the iVlzeat Mrrvketing Act 2008 (thc 'Whcat Act') was inserted by 
Parliament specifically for the purpose of avoiding transport monopolies or prescriptive 
modes of transport being imposed upon members of the wheat export industry (that is, 
forced use of rail over road). Grain Exvress mav have an imvact on transnort 
compctition and result in more grain being transported by rail than otherwise would be 
the case. This appears inconsistent with section 86A of the Wheat Act. 

A single rcccival and handling fee for all up-country storage sites will be charged under 
Grain Exvress. This will result in mowers located close to efficient. low cost receival - 
sites cross subsidising those growers that are not located close to low cost receival 
sites. Consequently, a single receival fee will ensure the continuation of smaller, 
otherwise uneconomic sites, and therefore place an additional cost on the entire grain 
supply chain. 

It is more expensive to load grain onto ships via containers than in bulk. Following the 
removal of restrictions on bulk export wheat, it is unlikely that the volume of 
containerised wheat will increase, other than limited niche opportunities. The proposed 
Grain Express system allows CBH to cross subsidise container loading at the expense 
of bulk loading in order to recover recent investment to construct a container park at 
the Metro Grain Centre (MGC) in Perth. 

Operation of Western Australian ports 

CBH terms include a charge in relation to vessel notification if a full 30 days notice of 
vessel arrival is not provided. This fee is currently $2 per m/t if less than 15 days 
notice of a vessel's arrival is provided. In contrast, other Australian wheat export ports 
opcratc on 10-1 5 day nomination periods. 

There is increased risk under Grain Express for silo storage space at port being filled to 
relieve harvest storage pressures at country receival points, or multi-grains and grades 
being loaded on rail in order to clear a receival site to enable CBH to secure a lower 
operational cost of freight movement. The consequence will be to reduce the ability of 
CBH as the bulk handler to schedule vessel loading flexibly according to particular 
ship load quality specifications. Vessels may need to be called out of order, simply due 
to the erosion of scheduling flexibility on account of inappropriate product being stored 
at the port. 

Benefits of Grain Express 

As long as rail is efficicnt and competitive, the aggregation of demand does have 
benefits from a transport costs perspective. Howcvcr, these benefits are only relevant 
to the port zones where rail is the major transport mode, such as Albany and Kwinana. 
There does not appear to be the sarnc nccd to protect rail use in Esperence and 
Geraldton zones. Therefore, the introduction of a system-wide bundling arrangement 
to protect the West Australian rail network is not warranted. 



Grain Express will not improve current inefficiencies in the grain supply chain. In 
particular, Grain Express will not overcome restrictive rail siding capacity and 
insufficient out loading speed at country receival sites. For example, of the 200 CBH 
sites, only 28 have a rated out loading capacity greater than 400 tonnes per hour. The 
average out loading rate of the majority of CBH sites is around 300 tonnes per hour. 
Further, 25 of CBH's receival sites cannot take more than 25 rail wagons at a time. 

Uncertainty regarding the operation of Grain Express 

The exact nature and extent of market information that CBH proposes to produce and 
publish under Grain Express is unclear. This information should include quality and 
volume data by site to all prospective users, not just Grain Express users. 

A regular, independent audit of the 'ring fencing' arrangements under Grain Express is 
required. 

CBH's ring fencing policy is grossly inadequate, for instance: 

- CBH Operations and Grain Pool Pty Ltd (GPPL) General Managers both report 
directly to the CBH CEO and Board 

- CBH does not intend to have separate auditing of accounts - which is necessary 
to verify that transfers or cost shifting has not occurred and 

- the policy must go beyond 'promoting and encouraging compliance' - i t  must 
include obligations, mechanisms, sanctions and discipline for breaches. For 
example, rather than complaints being investigated by CBH as proposed, an 
independent dispute resolution process is required. 

There may be potential for CBH to secure windfall profits under Grain Express if a 
robust auditing mechanism of the Freight Fund is not in place as well as a detailed 
financial report showing the year's freight collections and payments. 

Under Grain Express, the role of logistics management is removed from the marketer 
to CBH. As such, CBH should expressly accept all responsibility and liability for any 
deliveries that do not meet marketers' specifications. This includes CBH accepting . - 
liability for any lateness of delivery and deviation from particular quality and quantity 
requirements. Without such a requirement, CBH could potentially use Grain Express 
to disadvantage other market 

Future review of the operation of Grain Express 

Should the Grain Express exclusive dealing notification be 'allowed to stand', a future 
review of the Grain Express system should be undertaken to see if it is operating as 
claimed by CBH. 



Attachment B 

COOPERATIVE BULK HANDLING LIMITED EXCLUSIVE DEALING 
NOTIFICATION N93439 - REQUEST FOR FURTHER INFORMATION 

Destination Sites 

1. At paragraph 3.7 of the supporting submission, CBH notes that under Grain Express 
grain may be outturned from CBH's custody at any one of 17 Destination Sites selected 
by Growers or Marketers. However, paragraph 3.15 states 'there will be 15 
Destination Sitcs (including the 4 port terminals, the MGC and 10 of the larger country 
sites)'. 

a) Plcasc confirm the number and location of Destination Sites under the Grain 
Express proposal. In your response, please describe how these sites were 
selected by CBH and whether the number and location of Destination Sites is 
likely to vary from season to season in response to grain volumes andlor demand. 

2. It appears that the majority of container loading of grain occurs at the MGC, being 
CBH's specialised grain storage and container loading facility. However, we also 
understand that competing storage and handlers currently outturn grain from CBH's 
country receival sites for container loading for customers. 

a) Please provide the number and location of storage and handlers that currently 
compete with CBH. 

b) It has been suggested to the ACCC that the current location of the Destination 
Sites under Grain Express will make it uneconomic for growers to store grain in 
the CBH system and then outtum to competing storage and handlers to be 
containerised. Please describe the impact that Grain Express will have on the 
ability of other storage and handlers to compctc with CBH. 

Niche marketing opportunities 

3. At paragraph 3.32 of its supporting submission, CBH submits that under Grain 
Express, marketers may request CBH to provide a particular quality of grain which will 
result in CBH rcscrving a stack of grain in order to meet the quality requirements of the 
marketer. The grain reserved in this stack is then delivered to that marketer at the 
Destination Site. 

Further, paragraph 3.33 of the supporting submission outlines that to 'ensure the right 
balance is struck between Supply Chain efficiency and niche marketing requirements' 
CBH has: 

I appointed a logistics quality manager and 

I commenced working with marketers to develop quality management plans. 

To assist the above quality management process, I understand that CBH proposes to 
develop full guidelines in consultation with marketers. 



a) Please provide an update on the development management process is up to, and 
to the extent they are available, a copy of the proposed guidelines. 

b) As outlined at page 2 of this letter, a concern has been raised with the ACCC that 
Grain Express will prevent growers from taking advantage of niche grain 
exporting opportunities. How will Grain Express impact growers' ability to take 
advantage of such opportunities? In your response. please describe how Grain 
Express proposes to facilitate this occurring and how CBH will determine the 
level of any 'premium' charged for this service. 

Storage and handling services - standard terms and conditions 

4. At paragraph 1.31 of the supporting submission, CBH states that the potential for Grain 
Express to result in anti-competitive detriment is reduced through appropriate 
information flow policies and arm's length dealing structures. Further, CBH submits 
that, among other things, it will have in place 'standard terms and conditions of supply 
for storage and handling services' and a 'policy of access to CBH's services on non- 
discriminatory terms and conditions to all marketers'. 

a) I note that Annexure A to the supporting submission is CBH's standard terms 
and conditions of supply to marketers entitled, 2007/08 Season Grain Services 
Agreement,for Grain Storage and Handling Services (the 'Grain Services 
Agreement'). 

Please clarify the status of the Grain Services Agreement. In your response, 
please explain whether CBH proposes to develop new standard terms and 
conditions of supply for storage and handling services, as well as an access 
policy, undcr the Grain Express proposal? If this is the case, and to the extent 
they are available, please provide a copy of both the standard terms and 
conditions and access policy refcrred to at paragraph 1.3 1 of the supporting 
suhmission. 

b) Plcase clarify how the proposed access policy under Grain Express interacts with 
the requirements under section 24 of the Wheat Act, which requires port terminal 
operators to publish conditions of access to their facilities for accredited wheat 
exporters. 

5. 1 understand that under the Bulk Handling Act, CBH is required to provide access to 
users that request use of CBH's port facilities upon payment of a prescribed charge. 
On average, how many users request access to CBH's port facilities each year? Of 
those that request access, how many are 'granted' access? 

Transport and logistics arrangements 

6 .  Please outline what impact CBH considers the deregulation of bulk wheat exports will 
have on the volume of containerised grain exports. 

7. Please outline what impact Grain Express is likely to have on transport costs for 
growers. Is it possible that any growers will incur higher transport costs under Grain 
Express? 



8. Prior to the deregulation of bulk wheat exports, how many grain marketers exported 
grain through CBH's facilities? Following deregulation, how many grain marketers are 
estimated to seek accreditation to export grain through the Western Australian grain 
supply chain? 

9. At paragraph 2.61 of the supporting submission, CBH outlines that grain is currently 
moved by road, rail or a combination of the two at the instruction of the marketer or at 
CBH's behest. In particular, certain marketers may acquire carriage services from road 
and rail carriers and then instruct CBH to load and unload grain to and from trucks and 
trains as required. However, some marketers rely on CBH to contract and perform 
these functions. 

a) What proportion of grain marketers currently rely on CBH to contract and 
perform the transport function on their behalf? 

10. Please describe how CBH will decide whether to transport specific grain parcels via 
road or rail under Grain Express. 

11. What level of cross-subsidisation is there likely to be between various rail paths? 

12. Under Grain Express, CBH proposes to become the primary grain freight purchaser in 
Western Australia by negotiating agreements to acquire bulk grain haulage services 
from Australian Railroad Group (ARG) and road haulage providers for grain in its 
custody. At paragraph 8.18 of its supporting submission, CBH submits that Grain 
Express will preserve competition 'for the market' and enable a successful tenderer in 
each port zone to plan capital expenditure and secure reliable labour resources. 

a) Please provide further information in relation to CBH's proposed tender process 
under Grain Express, including: 

the timing of tender processes in relation to the upcoming harvest 

how future tenders will be conducted by CBH and the regularity of such 
tenders for both road and rail 

proposcd length of rail and road contracts and 

with regard to road, the number of road transport providers likely to be 
awarded contracts in each port zone. 

13. At paragraph 3.37 of the supporting submission, CBH submits that by 1 November 
each year, it will aim to notify the market of the coming year's freight rates. Please 
provide further information about how CBH proposes to make this freight information 
publicly available. 

14. Page 27 of CBH's supporting submission outlines current road and rail contractual 
arrangements. In particular, 1 note the industry rail agreement and certain road 
transport services agreements between marketers and road transport providers will 
expire on 1 October this year. The two current road contracts in the Esperence port 
zone are due to expire on 3 1 October 2010. Please outline the status of these 
agreements under Grain Express. 



15. Please describe what impact Grain Express is likely to have on competition for 
stevedoring or other port related services? 

The Freight Fund 

16. At paragraph 3.37 of the supporting submission, CBH outlines that an independent 
'Freight Fund' will be established in 'the main rail and road export agreements'. It is 
proposed that CBH will manage and administer the Freight Fund, and all cash flows in 
and out of the fund will be independently audited by external auditors. 

a) Please describe the purpose for, and operation of, the Frcight Fund. In your 
response, please include further information on: 

whether the Freight Fund applies to all road and rail contracts entered into 
by CBH 

will the annual financial report on each year's freight collections and 
payments, which is currently proposed to be provided to the National 
Agricultural Commodities Marketing Association, Western Australian 
Farmers Federation and the Pastoralists and Graziers Association, be made 
publicly available? 

is the ACCC correct in understanding that the Freight Fund surplus is 
entirely generated by the 'essential and extraordinary harvest movement 
costs estimates', the various administration and audit costs, interest charges 
and risk premium incorporated into the freight rates? If not, please outline 
any other 'premiums' that CBH proposes to build into freight rates 

please indicate whether the $2 million figure provided in the example at 
paragraph 3.38 of the supporting submission is indicative of the likely 
Freight Fund surplus undcr Grain Express 

will the amount of the deduction to freight rates made from previous years' 
surpluses be a separate item in CBH's annually published freight rates? 

Proposed implementation of Grain Express 

17. It was recently reported that 'not all aspects of Grain Express will require ACCC 
approval and CBH plans to stage a series of grower briefings later this month in 
preparation for the first harvest under deregulation'.' 

a) Please providc further information in relation to CBH's proposed 
implementation of Grain Express, including the details of upcoming industry 
briefing sessions, the stages of implementation and proposed timehmes. 

1 Tracey Cook. Gnrbis E.xj~ressp/m 'an nbirsc'. The West Australian, 16 July 2008, p54 
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