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Summary 
 
• The DomGas Alliance supports formal revocation of the 1977 authorisation.   
 
• In any event, it would appear that the 1977 authorisation granted to the 

“Domgas Joint Venture” is a historical anomaly and no longer applies to the 
current North West Shelf Gas joint marketing arrangement. 

 
• The further authorisation granted to the North West Shelf “Incremental Joint 

Venture” in 1998 expired at the end of its fixed term in 2005. 
 
• The DomGas Alliance believes the current joint marketing arrangement is 

anti-competitive and raises serious concerns under section 45 of the TPA 
which prohibits arrangements that are exclusionary, or which substantially 
lessens competition. 

 
• The current joint selling arrangement by its very nature substantially lessens 

competition by reducing the number of sellers in the domestic market.  
 
• In the absence of an authorisation for anti-competitive practices, North West 

Shelf Gas appears to be in breach of section 45 of the TPA.  
 
• The Synergies Economic Consulting Report on the upstream gas supply 

market concluded that the effect of the joint marketing arrangement is to 
dramatically reduce the number of independent producers selling gas into the 
domestic market. 

 
• The effect of joint marketing is further exacerbated by the significant 

concentration in WA domestic gas supply, which is controlled by two major 
producer groups.   
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• Further, the North West Shelf Gas joint venturers either solely or through 
other joint venture arrangements hold the bulk of the undeveloped gas 
reserves or resources which have been delineated to date on the North West 
Shelf. 

 
• The result of the North West Shelf Gas Joint Venture’s market dominance 

and the concentrated ownership of gas resources has been to limit supply of 
new gas to the WA domestic market.   

 
• This has caused recent contracted wholesale gas prices to increase three-

fold over the last 12-18 months.  Price expectations by suppliers for new gas 
have increased as much as six-fold. 

 
• As a result, consumers including households and small businesses face 

sharply rising gas prices.  Further, the Deputy Premier of Western Australia 
has warned repeatedly that West Australian households will face continued 
rises in electricity prices due to price increases resulting from the gas supply 
shortfall. 

 
• This is a fundamental issue for the WA economy and consumers.  Gas 

comprises more than 50% of primary fuel usage in the State and fuels 60% of 
power generation.  WA also has the most energy intensive economy of all the 
States with significant resource processing activities which underpins much of 
the State’s employment base.   

 
• It is imperative that Western Australia has an active and competitive gas 

market.  The lack of availability of gas and continuation of recent price levels 
will have a major impact on the WA economy. 

 
• There appears to be no public benefit in allowing some of the world’s largest 

oil companies to combine as a cartel to sell to local consumers.  For this 
reason the joint selling arrangement must be removed. 

 
• The DomGas Alliance formally requests the ACCC to ensure compliance with 

the letter and spirit of the Trade Practices Act by: 
 

- undertaking a formal review of the current joint selling arrangement; 
 
- determining whether the arrangement complies with the Trade Practices 

Act; 
 

- taking all necessary enforcement action required as a result of its review. 
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The DomGas Alliance 
 
The DomGas Alliance comprises current and prospective gas users and gas 
infrastructure operators in Western Australia.  Members include: Alcoa of 
Australia, AlintaAGL, Synergy, Dampier Bunbury Pipeline, ERM Power/New Gen 
Power, Newmont Australia, Fortescue Metals Group, Moly Mines, Windimurra 
Vanadium and Horizon Power.   
 
Alliance members represent the bulk of Western Australia’s domestic gas 
consumption and gas transmission capacity, including smaller industrial and 
household users of gas.  The Alliance also represents a significant proportion of 
prospective demand for additional gas supplies.   
 
The 1977 authorisation no longer applies to the current joint marketing 
arrangement 
 
The DomGas Alliance supports formal revocation of the 1977 authorisation.   
 
In any event, it would appear that the 1977 authorisation granted to the “Domgas 
Joint Venture” is a historical anomaly and no longer applies to the current North 
West Shelf Gas joint marketing arrangement. 
 
In 1977 the Trade Practices Commission (now the ACCC) granted the original 
authorisation for NWSV joint marketing.  The NWSV consisted of five parties at 
that time; Woodside Petroleum Ltd,  BP Developments Australia Pty Ltd, 
Chevron Australia Pty Ltd, Shell Developments (Australia) Pty Ltd & BHP 
Petroleum (NWS) Pty Ltd.  There was no time constraint on the authorisation 
granted – i.e. the original authorisation to joint market still exists.  
 
Whilst the original authorisation (1977) still stands the DomGas Alliance 
understands that it is now effectively void given that North West Shelf negotiates 
contracts on behalf of all joint venture partners, including Japan Australia LNG 
(MMI) Pty Ltd which was not a party to the original authorisation.   
 
The introduction of a sixth partner (Japan Australia LNG (MMI) Pty Ltd) into the 
NWSV meant that a new authorisation for joint marketing was required.  On 29 
July 1998, the ACCC granted an authorisation to the participants in the new 
NWSV to jointly market their gas to the domestic market.   
 
The joint marketing participants relied on reasoning similar to that used in Re 
Alliance Petroleum Australia Pty Ltd that joint marketing was a necessary tool 
which allows for the underwriting of significant capital projects.  
 
In assessing the public benefit of the new authorisation, the joint venture 
participants argued that if joint marketing was not allowed, the project expansion 
envisaged at the time would not occur.  
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The ACCC accepted this argument and in addition commented that separate 
marketing would have the effect of less reliable supply to customers, greater time 
and costs associated with negotiating supply contracts and fewer economies of 
scale.  
 
The ACCC noted that the relevant marketing environment in WA could develop 
into one which would sustain separate marketing in the future subject to certain 
developments:  
 

- a significant increase in the number of customers;  
- additional transportation options;  
- storage;  
- the entry of brokers/aggregators;  
- the creation of gas related financial markets; and 
- the development of significant short term and spot markets.  

 
The NWSV joint marketing authorisation lapsed in August 2005.    
 
The joint venture participants did not seek to renew this authorization, apparently 
because they formed the view that the effect of the relevant arrangements are 
not anti-competitive and do not, therefore, require authorisation.  
 
Section 91(4) of the TPA provided the ACCC with the ability to review the 1998 
authorisation at any time during its tenure.  However, neither the ACCC nor any 
other party sought to contest it while it was applicable.  
 
In the absence of any authorisation, section 45 of the TPA applies 
 
In the absence of any authorisation for anti-competitive practices otherwise in 
breach of the Trade Practices Act, section 45 of the TPA would apply. 
 
Section 45 prohibits arrangements that are exclusionary, or which substantially 
lessens competition. 
 
The Trade Practices Act also prohibits price-fixing (section 45A) and agreements 
between competitors to limit dealings with a particular supplier or customer 
(section 4D). 
 
The joint marketing arrangement is exclusionary and anti-competitive 
 
The current North West Shelf Gas joint marketing arrangement is clearly 
exclusionary, anti-competitive and raises serious concerns under section 45 of 
the TPA. 
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The arrangement by its very nature substantially lessens competition by reducing 
the number of sellers in the domestic market.  Instead of six individual sellers 
competing and negotiating in the market, the arrangement provides for a single 
seller.   
 
This is confirmed by the Synergies Report which concluded that the effect of the 
joint marketing arrangement is to dramatically reduce the number of independent 
producers selling gas into the domestic market.1 
 
The joint marketing arrangement forces consumers to negotiate with a single 
entity and prevents consumers from dealing with individual joint venture 
producers. 
 
Given the high barriers to entry into this market which has led to a lack of 
alternative supply options, current arrangements allow the North West Shelf Joint 
Venture to price fix and collectively boycott at their discretion.  
 
The fact that authorisations were seen to be necessary for these joint marketing 
activities in 1977 and again in 1998 would appear to confirm that, in the absence 
of specific authorization, the arrangements are in breach of the Trade Practices 
Act.   
 
The issuing of these authorisations by the Trade Practices Commission / ACCC 
in 1977 and 1998 would appear to confirm this. 
 
The ACCC recognises that joint selling raises serious concerns 
 
The ACCC recognises that joint selling raises serious concerns under the TPA.  
The ACCC’s website for example states in relation to collective bargaining: 
 

“Collective bargaining is an arrangement under which two or more 
competitors in an industry come together to negotiate terms and conditions 
(which can include price) with a supplier or a customer. 
 
A collective boycott occurs when a group of competitors agree not to acquire 
goods or services from, or not to supply goods or services to, a business with 
whom the group is negotiating, unless the business accepts the terms and 
conditions offered by the group. 
 
Both collective bargaining and collective boycotts may raise serious concerns 
under the prohibitions in the Trade Practices Act against anti-competitive 
arrangements (section 45), price-fixing (section 45A) and agreements 

                                                 
1 Synergies Economic Consulting, WA Gas Supply & Demand: The Need for Policy Intervention, 
2007, p.11. 
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between competitors to limit dealings with a particular supplier or customer 
(section 4D).”2 

 
These same provisions prevent domestic gas customers from combining to 
purchase jointly and ensure that any joint purchasing by gas customers will be 
closely scrutinised by the ACCC. 
 
It is important to emphasise that joint marketing arrangements as currently 
practiced by the NWSG joint venture are inconsistent with practice in other major 
economies.  EU competition authorities have, for example, acted to remove anti-
competitive joint selling arrangements for gas. 
 
Gas producers already enjoy significant market power 
 
The anti-competitive nature of the joint marketing arrangement is further 
exacerbated by the significant concentration in gas supply which is controlled by 
two major producer groups.   
 
The North West Shelf Joint Venture controls approximately 70 per cent of the 
existing domestic gas market and some 90 per cent of Western Australia’s 
developed reserves of natural gas.  As a consequence it has significant ability to 
influence prices or withhold supplies. 
 
The North West Shelf Gas joint venturers – which includes some of the world’s 
largest oil companies BP, Shell and Chevron - either solely or through other joint 
venture arrangements hold the bulk of the undeveloped gas reserves or 
resources which have been delineated to date on the North West Shelf. 
 
By contrast, consumers have limited market power 
 
The relationship between the North West Shelf Joint Venture and gas consumers 
is highly asymmetrical as downstream consumers are restricted by the TPA from 
purchasing collectively. 
 
Since the introduction of competition policy in the mid 1990’s there has been 
significant disaggregation of the gas consumer side of the market.  This 
commenced in 1995 with the disaggregation of the original SECWA contract and 
gathered momentum with the subsequent deregulation of the gas and electricity 
markets.   
 
These market reforms have not extended to the supply side of the gas market, 
which retains the same high level of concentration which existed in 1995 – which 
has created a significant disparity between the market power of buyers versus 
sellers.  It is interesting to note that one of the main justifications for the granting 
                                                 
2 ACCC website, http://www.accc.gov.au/content/index.phtml/itemId/776296/fromItemId/776294, 
accessed 8 January 2008. 
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of the original authorization in 1977 was that SECWA was a vertically integrated 
purchasing monopoly.   
 
There are now a significant number of separate buyers (20-30) purchasing gas 
directly from producers, and many more who could elect to enter the wholesale 
market, but for the moment are content to purchase gas via aggregators like 
AlintaAGL and Synergy.  This latter group includes small business customers 
and households.  
 
It is also important to emphasise that most current and prospective gas 
consumers have no reasonable economic fuel alternatives.  Producers on the 
other hand have an alternative in LNG exports.3 
 
There is no public benefit in allowing some of the world’s largest oil 
companies to sell as a cartel 
 
While joint selling might have been justified 30 years ago when producers were 
dealing with a single government-owned buyer (SECWA), as indicated above the 
downstream market is experienced significant reform and is now disaggregated. 
 
The case for joint marketing also diminishes over the life cycle of the project.  In 
the initial stages of the North West Shelf development Woodside had no 
operating experience or revenues, but was required to underwrite 50 per cent of 
the initial Domgas investment.   
 
This led to close scrutiny and extremely stringent funding constraints on the part 
of Woodside’s banking consortium.  The joint marketing arrangements were put 
in place in this context.  However, this imperative no longer exists and the 
argument for joint marketing diminishes. 
 
There is no longer any public benefit in permitting some of the world’s largest oil 
companies to sell jointly as a cartel to consumers. 
 
Domestic gas is already being marketed individually 
 
That the joint marketing arrangements are redundant is also confirmed by the 
fact that several of the North West Shelf joint venturers are marketing gas from 
new projects  separately, or in joint venture with other participants.   
 
For example, Woodside is independently marketing Browse and Pluto gas.  
Shell, Exxon/Mobil and Chevron are independently marketing gas from the 
Gorgon field. 
 

                                                 
3 Synergies Economic Consulting, WA Gas Supply & Demand: The Need for Policy Intervention, 
2007, p.11. 
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It is anticipated that BHPB will sell Macedon gas to the domestic market, 
independent of the North West Shelf Joint Venture.  It is of interest to note that 
BHPB is in joint venture with Apache, the other major supplier to the domestic 
market, in respect to the Macedon project. 
 
The DomGas Alliance also understands that separate marketing of domestic gas 
is already taking place from the Apache led John Brookes development and 
possibly from other Apache led projects.   
 
This effectively proves that joint marketing arrangements are not necessary to 
ensure viability of developing future gas fields. 
 
Removing joint marketing will significantly increase competition 
 
Removing the joint marketing arrangement will significantly increase competition 
and encourage supply to consumers: 
 

- By removing the current situation where decisions by the North West 
Shelf Joint Venture on marketing or developing domestic gas are made 
on the basis of the ‘lowest common denominator’. 

 
- By making substitution between suppliers easier and by introducing a 

greater diversity of supplier risk preferences.4 
 

- By encouraging a greater diversity of supplier risk / returns, separate 
marketing can encourage greater supply while reducing gas prices.  
This will have direct benefits for downstream gas customers particularly 
businesses and households. 

 
- By enabling “deals” to be done between individual joint venturers to 

trade reserves, production capacity and processing capacity which 
might allow one or more venturers to take a more aggressive position 
in the domestic gas market. 

 
- By enabling individual joint venturers with production facilities outside 

the North West Shelf Gas venture to aggregate or otherwise derive 
synergies from such capabilities across ventures or to underpin long-
term domestic gas contracts with reserves from outside the North West 
Shelf Gas venture. 

 
If participants in the NWSV marketed separately, competition in the upstream 
market would be enhanced as joint marketing participants would actively 
compete against each other and third parties.  
 
                                                 
4 Synergies Economic Consulting, WA Gas Supply & Demand: The Need for Policy Intervention, 
2007, p.54. 
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Through this process divergent prices and terms would be on offer to the 
downstream market as upstream participants competed to monetise their 
proportion of reserves. 
 
Removing joint selling would also encourage the development of other elements 
of a competitive marketplace.  These include the development of a short term 
trading or spot market, the entry of brokers and the development of financial 
markets.  These elements cannot otherwise emerge in a market characterised by 
anti-competitive joint selling. 
 
Businesses and households face sharply rising gas prices 
 
The result of the North West Shelf Gas Joint Venture’s market dominance has 
been to limit supply of new gas to the WA domestic market.  This has had a 
significant impact on businesses and households in the State. 
 
Over the past 12-18 months, WA wholesale gas prices (before transmission 
costs) have almost tripled with recent gas contracts at $7-8 per gigajoule.   
Price expectations of suppliers of new gas have increased as much as 600%. 
 
The Deputy Premier of Western Australia has warned repeatedly that West 
Australian households will face continued rises in electricity prices due to price 
increases resulting from the gas supply shortfall. 
 
Natural gas supplies 51% of Western Australia’s primary energy.  60% of the 
State’s electricity generation is gas fired.  At historic prices, gas comprises 
almost half of base load power generation costs.   
 
Households and small businesses therefore face sharply rising gas prices and 
electricity prices unless the ACCC enforces the Trade Practices Act and removes 
the joint selling arrangement. 
 
Western Australia has implemented extensive reforms to improve 
competition in the downstream gas supply market 
 
Since the 1990s, Western Australia has undertaken an extensive reform process 
to improve competition in the downstream gas supply market. 
 
Key reforms implemented in the 1990s included: 
 

- the disaggregation of the SECWA domestic gas supply contract, 
including the separation of supply and transmission components; 

 
- the introduction of an open access regime for the DBNGP; 
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- the establishment of AlintaGas  and Western Power as separate 
corporatised businesses; 

 
- the privatization of the DBNGP in 1998; 

 
- the staged removal of barriers to competition within the domestic gas 

market; and 
 
- the privatization and sale of AlintaGas in 2000 

 
In 2003, the State Government undertook a further program to reform the State’s 
electricity industry to create a competitive electricity market to encourage private 
sector investment, improve reliability of supply and place downward pressure on 
prices.  
 
A key element of this reform program was the restructure of Western Power into 
four separate entities, and the establishment of a wholesale electricity market.   
 
The downstream reforms undertaken by the State Government contrasts sharply 
with the situation in the upstream market where the same level of concentration 
of market power remains as existed in the 1990’s. 
 
The ACCC must act to enforce the Trade Practices Act 
 
The DomGas Alliance affirms the ACCC’s statutory function in promoting 
competition in the market place, and ensuring that individuals and businesses 
comply with the Trade Practices Act. 
 
As shown, the anti-competitive impact of the joint marketing arrangement 
impacts upon all consumers - industrial customers, larger businesses, as well as 
small businesses and households. 
 
Given the significant concentration in supply represented by the joint venture - 
and the market power enjoyed by the some of the world’s largest oil companies – 
it is unreasonable to expect consumers to act individually to seek to enforce the 
Trade Practices Act. 
 
Notwithstanding the apparent buying power of some of the Alliance members, 
there is a very real fear of retribution on the part of the large oil producers given 
the critical dependence of customers on ongoing gas supply. 
 
The ACCC’s role is therefore critical as the regulator responsible for 
administering and enforcing the Trade Practices Act. 
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The DomGas Alliance formally requests the ACCC to ensure compliance with the 
letter and spirit of the Trade Practices Act by: 
 

- undertaking a formal review of the current joint selling arrangement; 
 
- determining whether the arrangement complies with the Trade Practices 

Act; 
 

- take all necessary enforcement action required as a result of its review. 
 
 
 
 
 
 

 


