
GRAIN EXPRESS 

Sr~bmission by AWB 1,itnited in rcsponse to a Notification of 
Kxclr~sivr 1)caling by Co-operalive I31tlk Handling Lia~ited 

i. Introduction 

1 . 1  On 1 I June 2008, Co-olierativc Bulk tlandling Lirnitctl ("CHH") locljicd a 
For111 (i. Notification ol' Esclusivc Ileali~ig with thc Australian Competition 
and Co~isnnier Co~r~~nission (;;ACC:C''). The Notilic;l~ion is nlade pul.suant to 
scctioli 93(I) of the Trntle Prcrcticcs A d  1974 (Cth) Cthc Act"). 

1.1 CBl1 is an iiitegrateci rnal.keler ant1 bt~lk-l~andlinl; colnpany situated in 
\i"este1.11 Australia and is a monopoly pro\:idcr of bull< hantlling scr\~iccs in thc 
groin industry in Western Australia. In si~l)sta~~ce. C13H proposes lo supply 
storage 311d I~andling ser\:ices rclat i~~g to dealing \vitli g a i n  in Western 
iiustralio, but on contlitio~~ that growers or marketers: 

((I) ircqltire .sry~]11)1 CIIO~II c o o ~ ~ ~ I i r i o / i ~ r ~  .~cI.I.~c(,s,J~.uI)I CBH: a]#/ 

(h )  ro the e.ytent ilinl grniri rerrrtri~rr irl CBH's ct~.rtot/y, that /hey O I ~ J J  

ncqub,c! t ~ ~ c r i ~ s ~ ~ o i ~ /  se~~~~iccs,f iom CBH (//~r.o~rgh i/.r no~lli,rcr/ccl cni.rier.). 

1.3 The proposed se~vice deli\lery sclie~i~e is refcrred to as "Grain Express" 

1.4 This sub~iiission is made 011 behalf of A\iV Li~iiitcd (';AWB") and its ixlatetl 
botlics corpora1:e. I\WB is an intcrcstetl and affectetl party by reason of its 
substantial grain tradin:: and inarketing husi~~css, \\?hich is Australia \vide and 
in relation to LVI I~CI I  a substantial proporrion is tr~idcrtake~~ in Wcstcrn Ausllxlin. 

11. Executive Summary 

2.1 AWB sul)mits that CBII ought not bc grantetl iinniunity froni Jegirl a c l i o ~ ~  
u~~cler the Act 11y lod:.;i~ig lllc exclusive (lealing ~loticc of I I .lune 2008. 

2.2 In sumiilary. AWR submils lhat il'tllc conduct falls \ ~ i ~ l ~ i n  the deii~lition of full 
line rorcing. as is sul~mitted by (:I31 1; that couduct 110s the ])urpose. el'ii.ct or 
likely el'fecl (11' substa~itially Icsseni~ig compelition, ant1 ought not be granted 
immu~~i ty  fro111 the erects of tlic exclusive dealing p~ovisions. AWR submits 
that making "a lcast cost supi)ly chain'' the clriver or deterniinant oftlie way in 
\vhich bulk Iia~irlling and related ser\,ices arc to be provided nail1 substa~itially 
lessen co~iipetition in tliosc and otller cstablislied markets and stifle it in other 
e~iierging niarkets, which will be to the mnlcrial detrime~lt of gro\\'ers, 
customers nild otl~er participnnts  id stakeholders in the West /\ustralia~~ grain 



industry allti to tllc hl~straliaii public. Grain Express is f~~ndalne~itelly ii 

responsc to issucs in a subsecrio~i ol'thc supply chain. witlio~tl consiclcr;~lion ol' 
the crptimisatio~i o f  v;~luc of the base prodr~c~ tliat is under t1inn;lgc:cment ill tlie 
grain value chaill. 

Characterisation of t l ~ e  Contl~ict: Fell or lllirtl line fo13ci~tg? 

3. I Cl3I-I has claimed that tlie notified conduct is full litie forcing and not tllilrl line 
forcing. /\\\ID laltcs the view that Grain Express tloes tiot constitute pure 
buntllitig (full line forcing). Pmduct l)undling is a marketing strategy that 
involves offiring s e ~ e u d  protlucts for sale as one conlbined product. I'ure 
b~~ndl ing occurs when a buyer can only purchase the entire bundle or nothing. 
If  the cnd result is that AWB can only buy at specific points in the supply 
chain. the result is that A W R  is forced to buy on n bundled basis in that the 
gvowcl.s' grain has been comn1i1iplerl, iransportcd and blended. 

3.2 AWB taltes the view that Grain Express is a Tomi of lliirtl line forcing bccause 
it in\jolves tlic supply of bulk handling scrvices (in respect o l 'a t~ich CBN is in 
a mo~~ol>oly position) ~ I I  condition that the puscl~aser buys goods or. ser\;iccs 
iiom t1KG as rail provider and from road carriers selectcd by C13H, or a 
refitsnl to supply because the purcliascr \\.ill not agree to that co~idition. This 
requirement is ev,ido?t in Section 2(b) oI' the "Portl? CJ Notification", which 
slates (hilt: 

trcqrtir~r lrcrrtsl)or/ set.vicc.s fio111 CRH (tl ioi~o~tgli i ls i?orriirio/ed 
ctnr,ie~;). " 

3.0 ' Ihc third palip iorcing is also evident in Clause 12 of CBI-1's Smn~lto.tl 7'wttt.~ 

rrrlrl Corr(li/ioris set out at Anncsure A o r  its Notitication. This de~~ionstrates 
that CBI-I rcquircs either that ~iialketms entcr into colitracts it7 /heir olt:rr r7nii7c 

\vitll C:DI-l's rio~ninatcd carrier: ARC;; or incur transport costs in CUI-1's Ilarne. I 

Ilcncc, tllc reli~sitl iu this case is not outright, hut tlic i~nposition of a rail 
moveiilellt cost equi\,alent regastlless of wl~etlicr rail is usctl \vliicl~, conil~incd 
\r.itll a refusal to (leal with alternati\,e (road) tritnsport providers has precisely 
that comn~cxcial effect. Mot.eovcr Grain Express is esl~licitly clcsigned to 
achieve cxsctly ihat c o ~ ~ ~ ~ i i e r c i a l  effect. 

.. .... . - 
' Scr Cirsrleirmi~~e To'oohcl.,~ Lid 1, IPilliorri A! ~ I ~ I ~ ( ~ . Y o I I  Troirsr~uri PI/, ( I  986) 162 C1.R 395. 



1.4 l1voi if tlic contluct is not taken to bc 61 relitsnl lo s~~l>ply. tile service is 
certainly on disatlvnntagcous tcnns for those pnrch:~sers, who tlo not comply 
with the lliird line fbrcirtg of ARG se~.viccs." 

3.5 111 sun). this is not an asrangenlent of Ct111 line forcing, as CBH su~b~nits. but 
one of tlii~,tl line forci~lg whereby CBII offirs io supply stnmge :tnd llantlling 
ser\~iccs on condilion thnt [he gro\vcrs/~narketers acquire the services oT 
anotlier pcrson. namely ARG and tlie services of road carriers sclcc[ed hp 
CUII. I:~~rtlicrnio~.e, c\WH submits that rcgartlless of slip cCfccts oil 
compc\itio~i, i l~eit  is sufficie~it evidence tllat any likely public henetit ;]rising 
li.oni s~lcll condllct will not out\vcigh tlie likely public cletrinient fio111 such 
conduct (See section IV below): ancl therefore the notification lodged hy CBI-I 
ouglit lo be rc\,oltcd. 

3.6 Since contluct otlicr tlia~i third line forcing is assessed by first considering 
wlietlie~. tlic conduct may si~bstantially lessen competition before applying a 
public interest test. this submission addresses the ~>otification as follows: 

(i) Ho\v the exclusive dcaling will subslantially Ics<en competition, 
includi~ig the markers involved; 

(ii) Ho\v the public benelits are or~tweiglieil by nnti..colnpetit~ve tletrimcnts. 

I-low the esc l~~s ive  dealing will s~~bstanlial ly lcsse~i cornl,ctitior~, i n c l o d i ~ ~ g  the 
markets invol\~ccl 

3.7 Tlie CHH notilication affccts a range of markets li>r Ilic supply and acquisition 
of goods a11d services. Tlie CT3H submission specifies (at 1.21) tlic following 
nlarltcts as being al'l'ected by conipetition erfccts: 

(ii) ri7cr1,ker.s ,for. /he .s~'pply of b111k grcrin rnrrd hu~tl~rge .ser.~~ice.r in 
ll/es/or? ,~lt~~/rri1i~7, or ulleinntii~c1~~, in each of thr! ,fofo. j>or./ 
zo~ies if7 Il'c.s/er~i Ar~slrnlio: 

(iii) rr~rir~kels fi)r /lie srcyl,ly nf h~rlk groin r'rril hu~rliige services ir7 
We,rler.rl Arrslrcrlin, or ~~ l te r r i r r t i ~~c !~ .  in errel7 of' tl7e f i ~ ~ r  par./ 
zories ir7 IP'es/cr~n Arn/r.crlic~: tnid 

' Scc s47(7) o f  rl~e Acl. 



3.8 AWB submits that the c o ~ ~ d u c t  dcscribcd in the submission suppoi.ting the 
CRll No~ilicaliuti also allects cotupetition in atlditional markct(s)' lo ~ltosc 
describcd hy ('1311. 

3.9 111 suiii. AWI3 submits that in each market so affoctctl, tlie existing market 
power of  CB1-I is alreatly strong enorcgli that the restraints arising from the 
proposeil exclusive dealitig will rcducc tlie ability of othcr suppliers and 
dealers to clioosc alternative source.: ol'supply, particularly given the existirig ,, ..' allicrs to elltry: and the long-tcrni nature of  tlie reslrai~it once implente~itetl. 

Marliets for the snpply of bulk grain roatl haulagc services in Western Australia, 
o r  alternittively, in e a c l ~  of tltc f o e r  port  zones in W e s i c r ~ ~  Australia 

3.10 There \vill in li~ture be liinited choice of road carriage pl.oviders in Western 
Auslialia if tlie seleetio~i is lintited to successfitl tenderer(s) to Grain Express. 
Some road carriage providers who are curre~itly operating in bulk grain 
collection and distribution arc likely to be shut out ~ ~ n l e s s  lhey are a succcssf~~l 
t e~~dcre r  to Grain Express. (See paragraph 8.18 of CBII's submission in 
support of ~iolificatio~t). 

3.11 This in turn will lead to a lessening of competition, particularly if  the 
contractual arrai~ge~nents with suceessf~~l tenderers are of a long duration; 
and!or ii'prices bceonte fixer1 along the lines of tlie CBII rates. 

3.1 2 Tlicrc is oo gttarauitce that intlepentlc~lt road freight carriers \\;ill be gi\~en equal 
priority at icccival stations lo those who are successful tenderers to Grain 
I;xpress. 

3.13 CBI-1 submits that in the cuwenl supply chain, niarketirs exert sobsta~tti;tl 
influence over the movement of grain from country to port. This assertion is 
]tot suppo~.ted by any dala to clemonstratc such influence from i~larketers." 

" A market is tlic area of close co~npetitio~i bet!!~cen lir~ns or iicld of rivalry between tllcm. Witl?i~l IIIC 
bol~nds of a ii~arkct ttiere is s ~ l l ~ s ~ i t ~ ~ t i o ~ ~ - s ~ ~ b s t i t i i t i o ~ ~  between one prod~tct and anotlicr, i l ~ ~ t l  bet\\,een 
olir source of stlpply and snotller, in irspon.;c to changing price. 
' AWM eupcricnce is tliat AWH has 110 conlractual capability lo infltc~lce CRH in llle movelnclll of 
grain fin111 collnlry sites eve11 wl~en AWB has entillcmelit to tllat grain. For thc last 10 scars AWD Iras 
bceti ~~~~successlill in seeking to introduce in Western Aos~l.alin a systcl~i of aotl~o~ising rrtiglil 
movclnelrls ("Slock Transpo~t Onlcls") lo port 8s ol)crales ill Easfcrn States. Similarly e\rcll as a pany 
to Joint rail contracts, AWI3 has been cscluded from the com~i~illcc Illat Inallages the nrcckly ],ail 
p l a ~ i t ~ i ~ i ~  and scl~ednii~lg process. Mole rccently AWB has beell allo\rzcd lo i~ t t e t~d  to observe but not to 
co~~tribute to tlcci?ini~~. A tiraciicc of surge i~iove~i~e~~ts by ruatl is accel)tcd t h i s  occurs \\,hen Iioli(wl 
contestable roati mo\,etiie~its arc ilserl to  Incc! sliort tern spikes ill sliippii~g den~anll. I'liis li~nilcd 
practice a{'sllrse ~~io\'e~iie~ils call I~wdly he clercl.ibed as sul>sln~~tial i~~llua~cc.  Moreover it is ilr~likely 
lllal Grain FX~>IL'SS will ~CIIIO\'C !I& need fol.socl~ colltestabie road ~no\*e~nnlIs. 



Mnrltets for tile xnpply of bullt grain rail hrulage services in Wester11 Australia, 
or ~tltcroatively, ill each of the four port zor~cs in Wcsterri Ai~stralia 

3.14 (.:Hi1 is not itscll'a carrier but has secured an exclusive access agreement with' 
the rail fieigllt i~roviiter, /\RG, hrcing custonicrs to deal directly \villi CRH 
for access to tlie pro\fision of freight serviccs. CT1'T submits that the services 
are bundletl and, as it is acting as [lie agent for AKG, there is no thirtl line 
forcing. As submitted above, 4M'U is of tlie view tliat thc exclusive access 
relatiouship l~et\\,ccn CRH a ~ ~ d  ARG results in an anan::cmcnt of tliirtl line 
ibrcing i n ~ c t  is not in tlie public iritercst. 

3. IS Ciraici Express also lins tlie effect tI1;il gro\vcrs ore forcctl to use ARG services 
ant1 ]say h r  the hciglit ant1 bu~idletl serviccs. If growers are forcetl to use the 
buridled serviccs i t  follo\vs that they are payicig for the wliole of tliosc bundled 
services, not just the services that they require. T l ~ e  cR:ct is a potential 
increase of cost to gm\vers which will impact on the marketers' position \vhcn 
1)urchasing to hlltil export coc~tracts. 

3.15 Nan-rail freight is restricted untlcr (iraiti Exprcss. 

Slantlartl gouge national gil services 

3.17 Grain Express ititends to leverage CBH's lnonopoly to secure arrangeinelits 
that subsiclise underperforming narrow gauge branch lilic rail infrastructure. 
'l'he Grain Express arratlgenients defeat the cfficiaicy opportunity of using the 
~ ~ a t i o ~ i a l  standard gauge network due to tlie cross subsidising of narrow gauge 
lines. ?'his conduct clirectly lessens competition. 

I Rail service providers have a unique opportuliity i l l  the newly clcregulatecl 
whci~t csllort market to negotiate the supl~ly ol' grain moving sei~lices on a 
~iational basis by rail aclnss tlie standartl gauge network. However such a 
conipctilive iiiarltet dcvclopmeiit \&,ill 1101 occur on the standard gange i f  Grain 
Eslxcss poccctls bccaose Grain Ex~>ress dercat~ the erficiency opportunil)~ o r  
using the tlatiolial standard gauge lietwork due to anti-coml~etitivc protection 
of narrow gauge upcountry net\vorks. l'liis occurs by cross sllbsidising the 
higli cost oFnicrrow gauge network f o ~ n  charges lcvietl i'or use of tlie standard 
gauge network. 'l'his efSeeLivcly slirrts out national operators from the West 
Australian cnarket. 'Slic structure of the market sIio\~ld not bo driven by the 
objective of ensuring llle survival of an illefficient rail system. I-lowevcr, 
contrary to t l~is principle C131-1 under Gwin Esl)ress: 

1. ~nakes a c o ~ ~ ~ i n i t ~ n e ~ i ~  to tlie entire rail nctwork and will continue thc 
cross subsidies; anti 

2. by restricting access to ownership lo c11d-points in the s~ipply chain 
 ill pre\~ent other traders from seelting to maximise opportunities for 
freight efticie~lcy on the standartl gauge lines. 

5.19 Sln~~dard gaugc service providers other tlinn ARG slionld have tlie oyportnnity 
lo enter this nlasltet. IVIieo cithcr dcmand or opportunity ariscs, tliesc 



l~rovitlers 11:lve the capacity to safely operate :ui ;~tlditio~ial 15 or 20 grair~ 
wagons on trains bound Sol. 1)ol.t~ at a lo\\:cr rate. Access to the network could 
be ~~egotiatcd for spare pul'li~ig capacity to be tdilised in this !%lay. This lias not 
pet bccn (lone but is an area of ol)portunity and eft icic~~cy benefit that should 
not be ~rcclucled. Grain Express \+lould preclude it by restricting erititlen~e~lt to 
end-points a1111 ccdilig tlie supply chain to CBN \vitli ihcir esclusi\~c 
arra~~ge~nctl t  \vitli ARC; as rail pro\~idcr. 

3.20 As lol~g as rail is el'licient antl competitivc, the aggregation of demtmtl does 
11ave benefits fro111 a transport cost perspective. Ho\\re\;er. these benefits only 
apply where rail is the nmjor transport niocle such as in the major rail port 
zotics of Albany and ~nl i~lana ' .  T11e1.e docs ]lot appear to be tlic same ncetl to 
protect rail use i l l  tlie other two port zones. The i~it~.otluction of a system wide 
bundling arrangement to protect thc Wcst i\ustlalian rail net\\<ot.k is not 
~.arranted. 

5.21 Rcstricti\,e rail sitlirig capacity and insuficient outloading sl~ced mean that 
Grain Express \ \ s i l l  tiot overcome systemic incff7ciencics or clelivcr the claimcd 
hcnefils. CBII does not have a stsndartl rcccival site configuration at all sitcs 
as the inli.astructure was tle\relopetl over many years. As a result, each of tlic 
up-count~y rcceival sitcs lias a different loading capability (tonnes per hour) 
and rail siding length (number of wagons able to be positiolied for loading 
\\~lic~i tlie train is liot available to shunt tlic enlire consist of wagons). 

3.22 The key to an eflicient trail) operation is the cycle tinlc associt~ied witl~ tlie 
train leaving the destir~ation port, travellilig to one or niore t ~ p  country 
'locations, loading of tlie wagons occurring, and thc subsequent return ,journey 
and discharge at the port. 

3.23 111 Wcstcrll At~stralia, ant1 esl)ecially on the standard gauge rail line, sub 24 
hour cyclcs are desirable Tor an efficient operation. If t~ train is to be loatletl 
\?it11 al>pmximatelly 2800 tolines of ga in  this requircs an acceptable 
outloading speed (tonnes per hour) to bc able to load and have tlie train return 
to port withi11 thc dcsircd tinlcfranie. 

3.24 Of  thc 200 ('131 1 sitcs. only 28 have a ratcd outloading capacity gt.eater than 
400 tonncs per liour. The average to~u~es-per-hour of tlic majority of the CBI-1 
sites is in the vici~lity of 300 tlpli. This eCrectively illeatis a load tinie for a 
train at one site of over 0 Iloi~n. This load time will not optinlise train runni~lg 
slit1 )nay not allow a 24 liour cycle. As a result, standard practice it1 n'cstern 
Australia (aud other parts of Australia) to cusure bettes train cycles is to use 
~nulti-load points. 

3.25 in fact, tlie current Western Australia rail agree~i~eiit includes a con~niitment 
by CBH to ensure that end points (nominally the last site on a line section that 
the train loatls prior to returning to collect \aragolls dropped at other sites in 
tmnsit) lias the capability to load to at least aminimum tonnage per ]lour. 



3 26 h/ltllti point loading means thr twit1 on its outivartl journey Liom 11o1l will droll 
\ragon\ into the rail sitliiips of one or m o ~ t  sites prior lo loaditlg the mnaindcr 
of the nagons at the end p o i ~ ~ t .  

3.27 The nrimbcr or loatl points \rill he determined by thc irlative speed ol'the load 
points ant1 also the rail siding lengths. 'I'\vemy li\:e CHN rcceival sites caliliot 
Lnlte nlorc than 25 nagolis at a ti~iie. 

q: J.ZX (it.air) i:spress \\ill not cure this systcmic issue. 

3.29 AWI3 rcpeats tlie coliiments at paragraph 3.13. To the extent there is iniloence. 
it is drive11 only by the need to secure or 1)reservc entitlement to parlicular 
stocli for quality and ~niiirkcting purposes. l'he inlportance ol' that objective .is 
tliscusscd at "C)verseas Hulk Szllcs" in this subn~insion. 

3.30 Grain Express will remove any incenti\~e for marketers to provide rcwards to 
growers in the form of, for csample, a price pre~nium fur producing wlieat 
\\.itl> particular quality attributes. While it niey be inefficient in ternis of tlie 
lantl-hasetl hulk handling supply chain to deliver tlle sanle grain to the warrant 
holtlcr at port as was delivered by tltc grower at the country rcccival tlie 
efficieocics of that supply chain must be viewed in teniis of the global grain 
marltct and its denlands. 'l'lie haulage of grain ought not hc ".. . controlled by 
persons wliose interests are entirely aligned with Supply Chain efficiency'" 
but by considerations of compe~ition and tlic public interest. Such bicentives 
arc strategies designetl to improve prodact ~narketabilily Ihr do~nestic and 
overseas export marltets. The incentive is removed to tlie tlisadvantsgc of 
growcrs because: 

a. no rnarkctcr can secure ownerships of'any particulai. stock: and. 

h. tlierc is 110 tratrsparency of \ h a t  stock is heltl in the system by 
reference to particular qi~ality criteria. 

3.31 Siniilar to other bulk agricultural protlucts, value can be masimised by 
maintaining intrinsic local quality and blending to specification on eclch sales 
contract. It is acknowlcdgetl that ndditioniil cosls are inc~~rrecl to maxicnise the 
ovelall value of expo~tcd \vheat. l'his is a positivc costlhe~~eiit onlcon~e. Grain 
I'xpress cliuiinates warketcrs' 01)1)01iunity to acqi~irc high quality grain for sale 
at lpreniiurn prices. Thcrc will be a substantial lessening of comj)ctition in the 
prcniiiltn production growing marltet. It is also contrary to the public interest 
becai~sc a retluction in  the idctitified premi~uu grain marlcct would lead to a 
reduction in export market earnings. The effect is lo penalize growers by 

"ee pn1.n. 2.47 ortlle CI3IH Nolilicatiot~ Submission. 
' Scc pa1.n. 2.86 orrlie CHH Notificntiuo St~bmission. 
"ssues of o\~wtetsliip alw raise sig~iilicant questions rclstiag to tl,e 1,assilig ol'titlc. Tlicse qt~ertioil% 
also go to ilsunl 11.ncIinp lern~s and 1iiarketel.s' sales terms to their c1tstomel.s ;IS ~ ~ ~ c l l  as legiskllive 
plavisio~~s relatii~g to properly and thc pnssiiig of tille. ( i i i ~ i n  Express confuses ralher tllarl clarifies 
tllcse ittll)ul.lit~ll c o ~ t ~ ~ ~ l e l ~ i a l  isd~tcs. 



rctlio\.ing tlicir opportunity to benetit in the "markcd by productio~i" of gmin 
witli sucli quality attributes. For eraniple, the prolmsed use o f a  rolling profile 
slid a \:cighlcd avcragc prolilc9 suggests tliat it is likely that there \\.ill he 
pressure 011 segregations to tlie point that a grade liiay have quite a \vitlc range 
of'q~t>~lity ;~ttributes."' Most wheat may hl l  into au ASW gsacle \+,it11 a protein 
range from 7.5% to 12.8%. AWB sales and com~nitme~its to customers arc 
relatively specilic in rclation to protein. Sales will be tiiadc based on low 
protein at tlie hottotll of thc range, ibr example, 8% to 9.2% proleill. Other 
sales may recluire trl mliye of 11 .S to 12% protein. Providilig the a\Iel.aye of 
10.1% is, in .AWB's submission, not acceptable anti dclritnental to Australia's 
interests. 

2 Deep salnpli~ig and zone hasetl sampling will otily be available by spccial 
request a~ltl at atlditional cost. Tliese serviccs itre particularly important to the 
ongoing de\~rlopment of' a pre~iiiuni grain gro\-ving niarbet. Under (;raiti 
Express the facility of site specific salnples is to be oytered or \~ithheld in 
CI3H's sole tliscretion, wliicli nlay mean s~nilllcr msrkcters operati~lg it1 andiot 
wishing to alter this premium nwket \+,ill be denictl the op~mrninity of site 
specific sa~liples altogether. 

.33 Currently, if 40 or so traders are buying grain up country, the sites at whic11 
ncquisitions arc l~iade each have more or less efficient logistics", l.his gives 
rise to demand for swap or sale intra-site. There is also a secondary 
accumulatioli market ils a result of the rteed to accumulate from specific sites 
to colnplete a l i~ll  sliip~ncnt. Such factors currently drive price 8t particular 
sites and the selective purchase of grain at dilTerent points in tlie su11ply chain. 

3.34 IJ~ldcr Grain Express, marketers can only outhi~n grain at a limited t~u~iiber of 
clesti~iation sites or at port. compromising activity in tliis sccoudarp niarltct. 
Yi~rtlieniiorc~ Grail1 Express will block tlie rise of new grower marlteting 
cooperalivcs illat liiay otherwise scck to aggregate their tonncs to allo\v 
innovati011 and lor ~iiarketiri!: advantage based on volumc and ~nargin. 

3.35 If CBH were to run a Tully transparent sw;ip book: ma~.ltcters could sec and 
share infonilation so as to maximisc efficiency in tlie accumolation of cargo 
ready to load to shipmelit. There am. liowevcr, obstacles to the rcquircd 
infomiation tmnspsscncy curretltly. Thesc itlclutle inability to weigh at all silos, 
the quality and sampli~ig coticerns refcrrctl to at 3.31 atid 3.32 above and 
vo lu~~ie  rcconcilii~tion issues. (For example, tlie allocatio~l of a shrinkage 
factor to all grain lieltl oti accoullt of others1*; tlie effecl is a customer Ilas a 

CBll s~~b~~l i s s io t~  paragraph 3.30, a weigllted average qtlnlity based on dcstiltatiol~ sitc is tllr 

" !Ipp;.ositnately 710 sites lha\zc oatloadit~g rates 01'400 tontles pcs Ihoor colltpilrcd to orbers where lllc 
rate is 1 ;000 to~lllcs per hour. 
I2 Shrinkitge is  a plic~lo~nctloti of stored grilil~ and is due to a ra11ge of physical changes i~lcludill: 
drying, broakaxe ; r t ~ i I  tiusl. 



pre-csti~iiatctl "sliri~ikapc fhctor" applied to its grain irrespective o f  wlietlicr 
thcrc is ally ~111.i1lkag.e or tlie extent oftllat shritkage). 

3.16 All of these obstacles could be atlclressed by silo ~ietwork rationalisation, 
atlclitional i~~vest~iient  in equipment and the full autoinatio~i ol' infor~l~ation 
lieltl in the systems of the bulk handler. At para. 3.9 of its submissions, CBIl 
refers to its delivery Cortiis still being in papa  form. 

3.37 Such iriipro\;cnictlts: woold atld to the oppo~timity for a secontlary market 
\vhicl~ lias tlie potential to cluerge fi~rther in the dercgulatctl whcat export 
market. The opl~ortunities for t l~c  exl)ansion of the secondary market inclutle 
string sales, frciglit, blenditig, hedging, and var io~~s  other Tornls of arbitrage. 

Ovcr~cas hulk sales 

3.38 Uiidcr Grain Explrss, only a virtual quality profile will be provided: whicli is 
indiciiti\,e of \vIiat will be tlelivered at destination site aiid basecl on average 
results. 'Tlie qnality profile will be based on binning grade, and not ranges 
\within such gratles, 'This ivill lia\re tlie effect of wheat being accumulatetl to 
"nlit~imu~n spcci lications". 

3.39 flustralian \vlieat traditionally lias had the reputation of exceetling minimum 
spcciilicationl'. Tliis li;~s assisted ill accessing markets that would otlie~\zisc be 
closctl to Australian wheat. It lias also resulled in Australian \\#heat attracting 
pre~niuoi prices li.oni its buyers. Marketers are \villing to and (lo pay for the 
stock thcp acquire including premium for quality, provided that cat1 actually 
acquire it. Tliepe is no truth in the proposition that niarketers  nine" 
comlningled stacks to obtain a greater share of high qoality graiti tliati the 
marlteter lias paicl for (CRFI st~bl~iission pamgraph 3.29). Thc outconle of the 
Grain IFixpress proposal \~fould bc to li~ilit export niarketing opportmiities. 
Wliile this might be a private benefit to CRFI, not only is this a lessening of 
coinpetitio~l but il inay result in a reduction of exports, which \voold be to tlle 
t lc~r i~ne~i t  of the Austmlian public. 

3.40 Tlie conduct is also proCountlly anti-competitive. because CRII as bulk liantller 
\\'ill have access to quality infor~llation that is inore detailed ant1 can be used to 
tlie fi~la~icial ant1 commercial henetit of CBIWs marketing fui~clio~~." '  CRI-I will 
bc in a position to favour the co~ilracts ol' its own mnrlteli~ig ami. In 2004 
CLllI for~ned an alliance with tlie Salim Group to Yor~n tlie joint venture 
coliipaciy Pacilic AgriCoocls. Pacific Agrifbods then actloired a 66.7 per ccnt 
stake in I~~tcrilour from Interpacific Holding (whicli retaincd 33.3%). 
T~irerllot~r is one o f t l ~ e  largest flour milling opc1,ations in Asia. \with 5 illills in 
Malaysiit and I~idonesi:~, alitl a mill end grain ter~ninal in Vietna~n. In 2004 
CBI-1 also obtained a one third intcrcst in the Indonesian co~llpany PT 
Berdikari Sari Utama I:lour Mills, which o w ~ ~ s  Eastern Pearl Flour Mill in 
Indoncsii~, the world's fourth largest flour mill. In May 2005. Pacific 

l i  Scc also tlie ASW delails rcfcned to ill pat'agl.a]>li 3.3 1 
I I Scc psrapapl~  4. I8 il~itl lparagrapl~ 4.19 



Agrifoods increasetl its equity in Intcrllonr to 100°/n, ; I I I ~  CEll's invcslmenl in 
tllc Eastern I1carl inill was increasecl from 33.3% to 50%. 

3.41 'l'o withholtl tlic s>lliie opgortunity lo derive iitia~icial and co~iimcrcial benefit 
liom lnarketers othcrwisc depentlent on CUII is quite simply to prcvent them 
I'rwn efrecti~~ely nctinp as marketers on tlic same -'playing field" as Cl31.J. 
I::xa~nplcs of finnticial and co~~niiercial benciils potentially open to CBI-1 
tlirougll Graiti Express inclutlc blending opl~o~~unities,  "cherry piclti~ig" or 
"inininfi" of bigliest quality stock and potential access to the price sctisitivity 
of dctailed volu~iie and quality inforination. 

3.112 Finally, il' slock hcld in silo is to be divorced from ownership of lllarketer~, 
marketers arc itiipecled in their ability to manage their own risks, being [lie 
risks they assunled in entering into sales corltracts with tlieir custoniers. The 
Cirain Express lnodel tied to proposetl lcrms and conditions of storage ant1 
bulk handling services will pass tlie entire risk orquality rejection and iclated 
international counterparty risks to the tnarketer while at the same time denying 
that inarketcr access to (lie infor~nalion (quality, profile etc) and co~itrol 
(ownership) fhat would enable the marketer to manage tlie li~lfil~iient of its 
contracts a~x l  its risk in connection \\zit11 those sales contracts, in respect or 
\vliicli CRII seeks to contractually limit its obligations. 

3.43 As at1 csample, at c1.26 of' its stantlard ternis a~itl condilions, sulject to very 
narrow cxceptiotis, CBII seeks to exclutle liability to clarnnpcs caused by its 
cross negligcticc or wilfitl ~nisconduct. In 111e  tol likely event tltc cxclusion can ., 
be circt~nive~~ted the11 CBH seeks to iiave its liability potc~itially li~nited to 
$1 00,000 per any si~iglc cvc~it. Pursuant to c1.26.4(iv) of its contlitions, such 
limitation of liability cxtet~ds to losses caused by CRI-I varying its rcccival 
stat~dards. These exclusions, \vliich solely benciit CDH, mean that the 
cxportilig inarketer is required to take the risk of C:UM's acts and oniissio~is. '~ 

@iniisine erain value 

3.44 CUll's sub~nission at pasagraplis 3.32 and 3.33 proposes to atldress the 
concerns of meeting niche marketing requirements by tlic ability to requcst 
i11ternaI stack reservation, liowcver this is co~iiplctcly inadequate as a 
substitute for cit~retlt ~iiarkct dynamics since:- 

@ CUII coin~l~its  lo do no nio1.e than "cndcavour " to tilect such requests. 

e Such rcclucs~s may be refused. 

I 5  A\Vl'I had  previously 11sed CBH as its pol? agent. This relatiol~ship \\,as changed due lo CBIl only 
foc t~ss i~~g on thc administratimi aspects ol' tllc role and not protccri~~g value lbl- A W R  i~fter CBfl 
co~itarnir~atcd n n~~nthcl. of cargoes lo J i ~ p i ~ n  \villi a ba~ined chemical s~~bstance tliat nras npl>liccl to a 
GI'I'I. vessel (Cartnoisi~~e dye). 'lll~is res~tltcd in close to SlOln o f  cost to AWU and se\,el.ely da~nsgcd 
the tratlilig a11d inarltetil~g relationship \virli Japan a premium coaolncr. If an agent besitles C:Rl l was 
st llle porl il \!,as likclg the issue would Ihavc lhcel~ piclied up prior lo the first AWR \,essel being 
loadcd. 



e A sole intlivitluwl "logistics qualify ~nanagcr" \\;ill bc unable to provide 
the service recluircd by any reasonable stretcl~ of tlic imagination. 

r Vie al)poi~~tcc to tlie role of logistics quality manager is unlikely to be 
sufficiently skilled a~itl qualitied in the areas rcquiretl lo judge the ilaturc 
and importance of such requests or as betwvecn conlpeting requests. 

s In any c\ent tlie al)pointcc is sul~icct to g u ~ d c l ~ ~ l e s  iind quality 
tnatlagnncnt plans that do not yct exisl. 

;.4j 'l'liere is a risk that fc\\zer vessel owners or chailerers  ill be willing to carry 
Australian wheat ex1,orts or; altelnati\*ely, will inc~rasc freight rates, due to 
increasing delays at Australian \vhcirt ltorls R I I ~  tlie potential for greater 
i~ncertai~lties over loading arrange~ncrits. These types of issues have already 
occur~ed at certain coal terminals in Austl.alia, particularly at Newcastle, 
ivherc the Iei~gtli of dclays has lied the effect of substantially lesscniclg 
competition i n  that freiglit market. Sltips tliat carry ivlici~r, as a fu~iction of 
their typical sizc and cargo carrying capacity; experience grctltcr demancl from 
ir wider range of commercial usel.s \vorldwide including shippcrs of "clean" 
cargos tlian bulk ships used in rhc coal tratle. As a consequence the owners 
a~id  operators o r  ships \\;it11 wheat cal~ying cal~ability Imve less incentive to 
tsadc into pote~ltially collgested ports where their ships may be delayed and 
preclutletl f ro~n taking aduzintagc of spot market Cseight ralcs. 111 tlie deep sea 
ocean ficight mtirltet vessels co~nplete an approach voyaye that is subject to 
weall~er and sea coliditions, specd of steaming and other vruiablcs. In a 
dcregi~latecl inarltet, different charter keiglit contractors ivill bring in vessels 
at ti~lics to suit tlicniselves and not with regard lo vacancy at loading bcrtl~s, so 
that queues \\;ill tend to form at peak periods. 011 arrival. sunreys ofall vessels 
must bc can,ied out (another tinling issue, particulnrly ~ v l ~ e n  a vessel fails a 
sur\.ey ant1 has to be elcancd and re-surveyed). Graio st porl may not fulfil 
loatli~lg requirements for vessels in the order in wbich tlicy arrive, tending to . , Ti~rtllcr delay. Ihe geographical distance of Austrnlia from l ~ u b  occan freight 
routes l i~ i~ i l s  tlie oppo~~u~l i ty  to substitotc vessels or dictate ilrrival time. These 
arc all i~navoidable fciltures of ocean fseiglit trallsport and are far more costly 
varii~blcs in the supply chain than lanci-bascd cost components. 111 this 
co~itcxt, Cin~i~l llspress \\rill provide no benefit becai~sc lhc tlrivers behind the 
internatio~lal frcight iiiarkels arc all outsicle CBII's co~ilrol and no increase in 
cfficieilcies t l~vugh  Grail) Exl>rcss (assunling there will be ally) will alTecl 
intentational li.eight markets. 

3.46 By conlrast, i;>r tl~r reasons discussed ill para 4.6 to 4.10, substantial 
t l e n ~ u r l . a ~ e ~ ~  costs stand to be added to the cost to Australian exporters as 21 

1.csult of Crrai~~ Express, to tlie dctrimenl of those exporters. CUH terms 
i~lcludc a charge of a fee in respect of vessel notification ("VNF") if a full 30 

10 I~~dicati\,ely dcmun-age oil a Pana~nax size vessel (bcing the sizc typically ~~sed in Aus11,alian grain 
esl)ofls) is ~~esenlly aro1111d USS80,000.00 pet' day. 

I I 



(lays' noticc ol'\:csscl arrival is not given. Tliis i'cc is currcntlp $2.00 per ~iilt. if 
less than 15 days notice is provided of n vessel's estimatctl datc of a11iva1.~' 
Lcvying of VNI; docs not iiccortl with [lie practicalities of ship chartering atid . . .  srich cllarges it iniposctl will routinely result in increilsed costs and reduced 
returns to g~~owers. Wcsl /.\ustralian ports 11ilay be less competitive than otl~er 
ports as i~ result. Otlier ports Eon? which wheat is exported in co~ripetitio~, 
with West Australian ports typically operate on 10 - 15 clay nomi~~ation 
periods and manage cargo accu~uulations and vessel loadings in line wit11 
sllippers' cxpcctations. 

IV. Why the notified conduct is detrimental to tho public 
interest 

Tlie global n-Lcat tnarlcet 

4.1 Tlic supply chain between farm gate and port tenninal in Wester11 Australia is 
a componerlt o i a  larger   nod el. For example: any overseas purchaser of tvlieat 
has options as lo whicli country of origin it will tleal with; assu~iiin:, it decides 
to purchase \vJlent of Australian origin, it may the11 consider from \vl~ich port 
o f  Australia it \\!ill source that \vl1cat. It will weigh 11, a range of 
consitierations including quality, timing. delivcry point, paramctcis a11d 
rcstriclions and price. 

4.2. The farm gate to port operatic~~iwl logistic efficiency prevailil~g in Western 
Australia hcls its place and i t  cliallellgcs. but to prioritise tliis clerncnt tluougli 
tlie implementation of Grain Express above any other element and value in the 
larger rilodel of tlie global illarkel SOY wllcat in bulk is inisgnidcd. 

4.3 It lacks, for example, a rational perspective 01. analysis on relative costibenetits. 
A f~ull analytical analysis is reqoired on tlie bcnefits generaled in t l~e  snpply 
chain from the introtluction of the radical moclel coinpared with any resultant 
value dcstruction. 'This is critical as Grain Express places at risk a range of 
market and public benefits extending across n broad spectl-um Froin Srowcr 
incentive ant1 choice to the national balance of tradc". 

4.4 The value erotled is it potentially disj~roportioaate segnlcnt of the Australian 
~iational export market1! Clearly any such eros io~~ is not to the public bexiefit. 
.She Grain Express proposttl Pails, io that the advcrse effect on the ~iatioiial 
account is tlispropo~~tionate to tllc minimal private gain (potentially a illalter of 
a fc\v cents per tonnc that CBFI \~on ld  derive fioni the Grain Express 
proposal). 

4.5 I'llc public benefit is served by ensuring that Australia has a coi~~pelitive antl 
res~~onsive grain market for both domestic sale (to the benefit of Australian 

" 121311, il~ter~iel silc at hnp:iin?\~\~'.cbR.cu~~~.an!g.ai~iops 
l a  The ni~tiollal wlicaf pool, u l ~ t i l  IIOII' liinnaaecl by A\VB (hilrmational) Ltrl, is a signilical~t conrrib~iror 
to 111c A ~ ~ s t r a l i a ~ l  ccollo~lly cal)nblc of accouliting Tor arolllld 3% of flie total valile of Austrillia's enpolts 
nlil~otrgl~ obviol~sly the figure lias \,aried fi.0111 ycar to year. 

\I'heat is rhc major gr:lil~ crop grow'n in Wesrcnl A~lsl~.nli:i. O i t l~e  graili esporri~l: stiltcs of Al~sfralia: 
Wtstem Allstralia [~n)ch~ccs llle largesl itvelag vo1111nc of wlleal per snllosl. 



consumers) and thc export tvarkel (IO the benefit of the balance of trade). 'l'hc 
public benefit is not served hy protcctirlg inefficiencies. cross-subsidizalio~i 
and market dislortio~i and eliminating cotnpetition as is the inevitable efl'ect of 
Grain Express. 

Occart freight costs 

4.6 in the supply chain, thc port is one component (a "cboke point") in the longcr, 
or \vl~olc, supply chain (a loadi~ig port is not the end of the supply chain as 
Grain Express tends to suggest; thc supply chain finishes at destination). 

4.7 Under Grain Express the risk remains of silo space at port being filled to 
sclicve halves[ storagc pressures at country sites, or inulti-grains and grades 
bcing loadetl on rail to etTect. complete clc:rra~ice of a rcceival site to enable 
(:HII to secure a louler operational cost ol'kciglit mo\:ement. 

4.8 'I'lle cc!nsci~ue~ice \ \ r i l l  be to reduce thc ability of C'UH as the bulk 11andler lo 
scllcdulc vesscl loading flexibly according to patficular ship load cluality 
specilications. Vessels may need to be calletl out of order, siniply bccat~se of 
constraints as to which grain can be loudcd at u particular time due to the 
erosion of ilcxibility at ports on account of inapprop~iatc product being stored 
at that port. In (his context "inapprol)riate product" is grain that is stored at 
that post that cannot be utiliscd for near tc1111 shipping from that port. 

4.9 Marketers sell on tcrn~s  that i~iclude a specified loacling period and a 
"demurrage mte" that is payable if that loading period is exceeded. l h e  effect 
of \~csscls 1)cing callcd out of order or a lack of vessel loading flexibility is the 
likelihood of vessel loaclilig t i~nes being delayed leaving the mt~rlteter wit11 a 
tlemu~lage exposure, without recourse against CBH, as CBI-l has sought to 
contrnctually csclude such liability under c1.26 of its standard terms and 
conditions. Simililrly, (8.; exists in other states in Australia) the trader docs not 
have the capability to 'surgeVlie supply chain hy providing incentive pricing 
to road carriers LO add tonnage capability to the system. 'I'he trader will 11uvc 
to rcly on CBII to add capacity. (iivcn CBH lias no i7nancial inccntivc to 
drivc for capacity this is i~~llilielp to create an opti~nal outcome. CBII does not 
llave inccntiies as: 

I. CBi1 docs not cursently Ilnve exposure lo demurrage; and 

2. C13H has inccntivcs associated with fixed c o ~ t  paymc~lts 10 not 
m o w  any tonnes from rail sitcs by road transport. 

4.10 The short. nledium and long term cl'fecl \~nill be to illcrease the arrived cost of 
f\uslraliini wheat aild da~nage tllc co~llpetit.i\~eness of Australi~ll wheat in its 
available markets by tlie imposition ol' incl.eased risk and cost on exporters Tor 
tllc sole purpose of giving a protected benefil to Grain Express in thc 
pcrformence of a liniitcd part o f  the supply chain. If'mnrketcrs are compelled 
to providc 30 days' notice of t~ vessel arriving: they are likely to apply a 
p rc~n iu~n  to tile vessel's owners or operators because the vessel is likely to  be 
in transit to Asia, and able to comm;~ncI a higher pricc, rather than potentially 



lying idle ill Asia ant1 hcing niore receptive to negotiate on price. This long 
notice pcriod will increase thc cost of Ceight and red~rce tlie retu~?~s to growers. 
hecaosc buyers laced with a choice of buying in Australia or another origin 
where rrcight is not so expensive would be prepared to pay a lesser FOB price 
for the Australi>~li  lieat at. AWR has asked CBI-I to co~~sidcr urgently thc 
possibility ol' a systeni of marketers booking shipping slots f i r  tlie new crop 
grain ex Wcsteln Australia. AIVR's vicw is tliat tllis kind of prc-paying will 
deter "speculative" participants and encourage thosc with a real need Lo 

' ~ 

~iiitigate thc risk ofmissing shil~ping. lhc concept of slot booking necessitates 
CBN assuming responsibility for costs to a inarketer if C:BI-1 causes the 
markcter to niiss thc pre-booked slot. Tlierc Iias bccn no. indication of (.:B11 
being \\,illing to assume this kintl of responsibility. 

Freight F m t l  

4.1 1 There are inany concerns ahout the proposed freight fi~ntl, \vhy it is necessary 
and liow it would \vork. Fiu.tlier details are also required 011 liow the freight 
linid \;\'ill he operated and vc-hich entity or entities will be trustee of tlie fi~nd, 
liow it is audited and ho\u funds arc to be allocated. Given that the tilnd will 
support irack ii~aintetini~ce and infrastnicture investnient, t1ie1.c are no 
cuarantccs that i t  will not bcconie an income subsiclv stream for the benefit of 
infrastroctu~.e o\vners' operations (andlor associated engi~~eering maintenance 
divisions) rather than TOT thc renewal of ninintennnce and inhstructure 

4.1 2 CBFl and /\liG are of tlle view that while Grain Esl)ress may be exclusive 
dealing, this is justifietl in thc l~ublic intcrcst to mt~i~itairi up-country mil 
branch lines nrid to sinipliQ the supply chain logistics manilgclnent. Tl~is  
\voultl only bc t l~c  case i T  there is a clcar case the rctcnlion of those up- 
coui~try rail blanch lines. No costlbeneli~ ani~lysis unclcrpins the nssur~iption 
that up-country rail branch lines on narrow gauge networks that are used for a 
k\\l ~iioiiths per year ,justify tlie signilica~tt cost of their retention and upkeep. 
Such an analysis shoulcl be clone. AWL3 i s  slrnnglp of the vicw that an 
o b j e c t i  analysis woultl conclutle that only sul>stantial and sustainetl flow of 
sd>sitly \\)ill keep pirrls of tllc \Vest Australian narrow gauge actwork in 
opcrntiol~. It is AWR's vie\\? that a determination ol'tlie relevant lntblic benefit 
would be incomplete withoul reference to a testing of the assumption 
~ l n d e r l i n ~ i i ~ ~ g  CBII's submission and whether co~~tcslable road freight aiitl/or a 
mixture of both modes woultl provide a notably hctter set of iilarltet i~ntl 
enviro~irnental outcomes. 

4.13 Consitlering (111 grain leavcs the far111 gate by road in any c\,ent, the 
assun~l~tion requires propcr justification as to tlie alleged public bencfit 
involvetl and. \\tlictlier t l~e  actual benefit is in fact a private bencfit to Cirain 
1:xpressanand ARCi through ensuring thck respective operalions to the 
tletri~iicnt or excli~sion of other potential inli.astructi~re ixo\~idcrs in tllc fi~ture. 



4.14 C'13'I has sought accredilation under the Hrherrt l:.~l)oi.r !\.ltrrke/ir% ,,let 2008 
(Cthj in respect of its subsidiary Grain Pool Pty Lttl ("GPPI."), the 
~ I ~ a r ~ h ~ ~ l t l i ~ i g  in CiPPL having heen trailsferred to CBI-I in accortla~~ce \vith 
Sclicdnle 1 lo lhc Grtrirr i l d u ~ k e t i ~ i ~  Act 2002 (IV..c'I). 

4.15 Grain F,spress tlocs not ptnvidc robust safegua~ds against thc potential lor 
coliflict of interest in thc context w1iel.e the CRI-I gl.ot~p of bt~sinesses \\,ill 
becorlie St~lly uel.tical.ly intcgrntcd. 

4.16 It is relevant to note that GPPL cnjops certain prefeseiitial lreatnient under thc 
provisioils of the Gr.rrin i\./r,rketirig . l c /  2002 (ITGl), including under section 27 
of that legisliition bcing gsa~ltetl the first inain export liceacc under that Act 
slltl under section 45 oT that Act certaitl assc~ted esenlptioris from rile 'I'PA. 
with rcfercnce to the Competition Code. Whilst sonic aspccts of tlie G ~ o i r f  
~\.lcrrkctirig ,dct tiii~y require review in light of the FI'I7ecrt Expol./ rWrrr.kctiiig Act 
2008 (C'til), what is cleilr is that if GPPL enjoys any preferential ti.eat~ncnl, 
tlicn p ~ ~ h l i c  bcnelit demands tliat thc position between C13H and GPPL be 
rigorously cxaminetl. 

4.17 Past criticisms of CBH that arc in tlie public dolnairi in this re& lnny be 
placed on recol.d in this contest:- 

The Grains I.icensi~lg Authority in WA stated that ' in u r7rtr17ber. of 
iristur7cw therv does riot crppctrr /o bc ju,rtjfication ,fir. snr~te qf the 
pnlicics. ,fees otid chtnges /hut Cnl-I trrrs prtl i11 jdrrce' iind 'JVlii/e it is 
rr~iclei.stnrir/rrble /lint costs 11.orl1il Be I n i ~ : c r , f o ~ ~  (I r ~ r b s i t l i ~ ~ r ) ~  thew is 
1 7 0  l~~rtn.sptrr~cii(:.y 0.v to hole* /he costs difff!~' a7iii if l!rey n1.e 
,j~.~t~f;ficrhie~'~). 

I~itlepcndcnt reports fro~ii the W,\ Cliambcr of Coolme~cc'l and 
Indr~stly a~id  ilic Allcn Consulting ~ r o u ~ ) "  have tletailetl the existing 
anti-competitive practice? ant1 abuses of marltet pouer alrcatly 
apparent. 

4.18 CRI-I luns atlachot1 as Appcndix 2 to its suhmissio~~s its "Ring-fcncing 
Arrangements and I'olicy" ("Policy"). The Policy is grossly inatlequalc t111d 
clearly shows tlie rlistinct market advantage that will he provided to CiPPL ant1 
any other conipanies associated with CBI-I if Grain Lxpress is allowed to 
operate as proposed. 

4.1 9 For easc of rekencc,  illc llunibering below accords ~vitll tliat in the Polic).. 

' 0  Page 5,  :1~it1110l Rc/>nrt lo ~ h c  bli,?blc~~ I,J' Grc~i~is Liceirsir~g .4allrori(1~ of 11:,j: O]X~RI~OII ilntl 

cllccri\~cness of llie licensi~ll: scllctne Tor export conh-ols 2005-2006. 15 Seplel~tbcr 2006. 
www.gla.wa,gov.i~o 
" :lrr,rriol Rcpwl lo rlre i\li,iisro- hy Q,ni~?s /,iccrrri~r~ ilrirho,.i!~fi of11:4: Opemliolt stld cll'ccti\,eness of 
ll~r lice~~sine sclle~no for esl,ort controls 2005-2006, I5 SelXetlibcr 2006, w!rw.gln.\ril.gov.au 
3 ,  

- 
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I.4: Rot11 CRI-I 01xrations ii11tl GPPL Cieticfill Managers rcport directly to 
the C131.I (:EO ;uitl Hoaril. This is a clear risk in establishing at1 
iildepencle~~t position. 

2.1: ITaving CiI)T-'I2 on a sepalate floor docs not itself protect conlidential 
infornlalion that is licltl by C'BlI. 

2.2:  CHI5 has failed to providc details of(iP1'L actually being situated in an 
orficc that is separate fiotli CBH. TIo~vevcr, assmniug that such a 
move did take place, that still does not ensure the protectiot~ of 
co~liidciitiill inl'ornlation (see below). 

3 Accounting separation 

3.5: CUll docs not inrend to have separate auditing of accounts. Ilowever. 
absent a strong aitditiilg require~~ient, there is no independent 
veriticatioii that transfers or cost shiftinglsubsidizitig lias uot occu~~et l .  

These points represent serious deficiencies in the "ring-fe~ice" proposcd by the 
Policy. 

4 Inforination flows 

AWE has serious concerns with the entire section of tlie Policy. 

4 2: Provitles for 11101.c detailed processes 2111~1 p~ocetlu~es to "promote and 
ellcoilrage comn]~liance". Tlie statement :~cknowletlgcs that the current 
Policy is not  coml>let. Yul.thcc; it shows that CBFI is not sceking to 
cnfo~ce a co~npliancc, but merely "promote and encourage 
compliance". 

4.3: llnder the excliisio~l provisions, CHH is effectively able to provide 
CiI'PI, with: 

(a) oaliie. atldress aiitl contact tlelails of the marketers (vii); 

(b) informatlo~i gathered hy CBII in tlie course of providing ils 
services (x). 

'l'hc above provides CDH wit11 a very wide exclusio~l pro~lision that 
precticallp rentlers the Policy ineffectivc, parlicula~ly given tlie vague 
tcriiis in which (x) is drafted and the probability CnII could contend 
that thc 11iajority of the itifomlation it tlcl.ivcs Falls within this sub- 
category. 

1.5: Only p~.ohibits usc of cotifitlential inforn~alion for tllc purpose of 
substantially damaging a co~npetitor or conferl.i~ig up011 its related 



hodics corporate or unfair compclitive atlva~ltage. "l'his bcgs thc 
cluestion ol' wl~at is meant by "substantially" and \vhcn a conlpetitivc 
advantage hccon~cs "unSairU. 

4.6(ii): Is discriminatory, as it provides CRTl \vilh tile tliscl-ction as to the 
pal.ties that will bc provided wit11 such infoml:ltion. The information 
shonld either be provided to all parties that request access to such 
infior~nalion or to nonc. 

4.0: I'mnlotcs discrimination that \\,ill favour GPI'L. Marketers will only 
receive infom1ation that is provitled to GPPL in rcport I'osm, whilst 
Gl'PI, will rcceivc direct database access, Failure to provide thc same 
inl'onn:~lion 81 the same tinle and i n  the sanie f o m ,  \vilI provide GPPL 
wit11 a d i ~ r c t  niarket advantage. 

5. Decision Malting 

This scgmenl clearly idenlilies lla\vs in the Policy. Lt allernativcly refers to 
CHI3 and CBH Operations (the distinction being madc in paragraph 1.2) and 
lacks transl,arenc)r. I-Iow t11cre can be certainty that the inlernal dealings will 
be on "an aui~s-length co~~~~lnercial  basis"; and the assertion that CDI-l's ternls 
ant1 conditions will dil'fcr to "pn)porlionatel) ~'eflect ol?jectivcly verifiable 
conin~ercinl factors" is not only a vague generalisation but also bcyon~l 
verification. Furtllcr, at point S.l(iii)(D)(S), CBH prolmses an objective "to 
lxotecl the port ternlinal providcr (ie. CBH) against liability" - that is to 
entrench the shifting .of costit.isk 1\11. CHH's o\vn actions to their customers - 
see also paragrap11 3.43> above. 

The Compliance provisions of the Policy arc hollow. 'Ihep are nothing more 
tl~an a statement of' good intcilt. ' h e  Policy - if it is  put forward as a ring- 
knce  - niust inclutle obligations, ~nechanisms, sanctions and discipline for 
hl.eaches. There arc none. 

7. C;oml,lnints Handling 

Thc Com]>l;lints Hantlling processes are oo more than a hyadc. A complaint 
of a breach of the l'olicy is lo be made lo CBII for CRH to invcstigale. Tlierc 
is no imnpiu.tiality; tlicrc is no independence and there are no sigl~ts or sanctions. 
The reference to n possible esternal auditor in point 7.4(ii) is ~neaningless. 
Any such inde~~cntlcnt audit \\.ill be driven by C13'1 (and not the aggricvctl 
party) and at best the ontco~ne of  at1 extertlal autlit according to point 7.5(iv) 
\?-ill bc recomn1endatio11s to appropriately address the "thc compliance hilure". 
'I'l~is process in the Policy is meant to give an impression ol'viahlc procedures; 
in rcalily it is a procedure to sup1)ress complaints through internally m~inaped 
control. 



4.20 111 tlie event of a derailment or simili~r incident, ontlcr Cirain 1;xpress tlic 
consequences For marketers and otlier stakeholders could be tlirc in terms of 
lost rcvcnuc, liability claims and loss of customer goodwill. Any proposals 
such as Grain Evprcss shoultl atltlress this contingency and be prcciicatetl on 
the provider lioldi~lg both relevant i~isurance coverage ant1 accepting 
approprialc liabilities so as to protcct the public benelit. Grain Express's terlils 
and conditions exclutlc or se~lcrely limit tlie liabili~y of the l~rovidcl.. This 
Incans that risk and liabilities arc likely to he largely bornc by users of Grain 
Express such as A\"iD, rather than those responsible for or rrith the ability to 
control Ihc likelillootl of llle prohlen~ arising. 

4.21 lJnder Grain Explrss there is no tneclianism of market choice to provide 
incentives to rail and road contractors to imlxovc their performance and 
services, nor is there accountability given the cxtraordiusrily favoumble 
limitations of liability with \vhich CBI-Ts standard terms and conditions protcct 
CBH. The likelihood of hilures and poor perlbrmancc stands lo be increased 
(as i t  is not subject to any sanction) in such an envi~.orlment, to tlic detriment 
of the pul,lic benefit. 

Usc of fur~~igants  

4.22 Very rawly 01. never are fumigation cycles inter~upted by opening of bins 
during the finiiigalion period for health a i~d safety reasons. 

4.23 ?hc best way to avoid logistic inefficiency through kruniigation constu:iints is to 
provitlc a fi~~nigation schedulc as transporc~it information available to all 
niarlcetcrs. Markctcrs will tlicn he ahlc to cooperate to ensilrc efficient 
outcomes including by making use of the secondary accumulation marltel, to 
the public bcnejit. 

3.24 In atltlitioll to the comments ~cJatiiip to itiforniation flows (see pan>. 4.19 
above untler thc heading "Iliformation flows") AWE3 expresses conccrn at the 
accuracy and quality of tlata presently bcing rcccived iiom CBII. AWl3's 
concerns largely relate to infonilation that is not cor~ect. This is parlicularly 
the case in reconciling stock entitlcnients and stock adjustlnents. Further, the 
infortnation that is provided is not provided on a timely basis. Recording of 
rail movements has been poor, creating comniercial issues between AWB and 
customers. Thcrc is no  retlson to helievc that undcr Grain Express serious 
cleficic~lcies in data transmission will be rectified ant1 i t  is not in the public 
interest for niarketers to not have concise up to date inforniation. 



5.1 AWI3 submits tliat tlie fi\C('C should retnvve any inul~ullity under the Act in 
respcct to Cl3Tl's Notification conccrning its Grain Express proposal. Grain 
Express is not properly characterised as fill1 line forcing hut if tllc ACCC takcs 
a diffclrnt view, the allegcd public bcnelit thnl may resulr from the proposed 
cvntluct \\ill not out~veigli tlie dctl.imelil causcd by the lessening of 

5.2 The Wcst Australian supply chain, the subject of the Notification, is not a 
discretc chain b111 is one componeltt of thc global agricultural supply chain. 
The global sul)ply chain is complex with tlemand bcit~g generated Go111 
nuliicrous importing coulitrics a~itl impacted by changing global supply and 
productiol~ forecasts. 

5.3 Thc solution to incficic~icies in the West Australian supply chain that is liltcly 
lo liave tile greatest overall, witlespreatl and long term benefits is a solution 
bascd or1 ililbrn~ation transparency rather than infiorrnation suppression and the 
innnopolisation of the sui>ply chain. 

5.4 Crr~ill is c las~ i i~ed  as a commodity tlult is tradable on the world 111arl;et. The 
value resides in tlic nature of ihe product ill its uoplacessetl fornl being 
available to tlic custotner when dema~id exists at a price that is acceptable. 
'l'herelhrc r,l)ti~iiisa?io~i witliin a grain comtiiodity supply cliaiii requires n 
focus oti satisfying discrete points of customer tlemilnd. This (letnand takcs 
mtuiy fvrms ti,o~n either de~iiand in tllc iion-physical trading exchanges: or 
tl~rougli tlirect sales to all end-user of tlie ra\v ~~roduct .  

5.5 Gi\.c~l thc ~elativcly slilall dolnestic fnatket in Uiestcm c\ustraIia. optiniisalioil 
will occur hy satisfaction or discrete de~ila~lcl from international customers. 
Valuc \\ill be nlaxiniised for most, if nor all of the participal~ls \ \ i t l ~ i ~ l  the West 
hustcalian supply cliain if the main objective is to maximisc the value that can . . 

be extracted fiom the base grain. 'This is best acl~ie\led by satisfyirig discrete 
custoliler demand (grain quality alitl timing of sales a~ id  delivery) in the ~ ~ ~ o s t  
eflicient maruler. I[ will not be achieved by narrowly focusing on tlie 
el'ljciency of tlic way in \~dlicli bulk lianclling ant1 related services are to be 
l~rvvitletl in a manner tliat will '... ol~till~ise ir!fins/r~fictfire iililistrliot? nn(l 
t ~ ~ i t l i , ~ ~ i s e  X I I / > , > / J J  chuin cosr '.2' 
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