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Dear Sirs 

Exclusive Dealing Notification - MDA National lnsurance Pty Ltd 

We act for MDA National lnsurance Pty Ltd. 

We enclose an Exclusive Dealing Notification in accordance with s.93(1) of the Trade Practices Act 
1974, lodged on behalf of MDA National lnsurance Pty Ltd. 

We also enclose a cheque for $100.00 in payment of the prescribed lodgement fee. 

Please contact us if you have any queries. 
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Form G 
Commonwealth of Australia 

Trade Practices Act 1974 - subsection 93 (1) 

NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices Act 1974, of 
particulars of conduct or of proposed conduct of a kind referred to subsections 47 (2), (3), (4), (5), (6), (7), 
(8) or (9) of that Act in which the person giving notice engages or proposes to engage. 

1. Applicant 

1 .I Name of person giving notice: 
(Refer to direction 2) 

r\lq%/-35 MDA National Insurance Pty Ltd ABN 56 058 271 417 ("MDANI") of Level 3, 516 Hay 
Street, Subiaco, Western Australia 

1.2 Short description of business carried on by that person: 

(Refer to direction 3) 

Provision of medical indemnity insurance 

1.3 Address in Australia for service of documents on that person: 
Jackson McDonald 
Attention: Rachel Webber 
Level 25,140 St Georges Terrace 
PERTH WA 6000 

2. Notified arrangement 

2.1 Description of the goods or services in relation to the supply or acquisition of 
which this notice relates: 

Products and services supplied by MDANI being insurance services and products, in 
particular, medical indemnity, legal expenses and medical malpractice insurance 

2.2 Description of the conduct or proposed conduct: 

(Refer to direction 4) 

(a) MDANI is an authorised general insurer and is a provider of certain professional 
indemnity insurance policies to doctors, medical students and medical practice 
entities. MDANI intends to of provide professional indemnity insurance policies 
to certain dentists and other dental professionals within Australia, in particular, to 
members of Dental Protection Limited (a company registered in England, being 



registration number 2374160) ("DPL") and the Australian Dental Association (WA 
Branch) Inc. (ABN 91 705 851 546) ("ADAWA"). 

(b) Australian dental health professionals obtain membership to DPL through DPL 
Australia Pty Ltd (ABN 24 092 695 933) ("DPLA"). DPLA is the Australian-based 
related entity of DPL. DPL is a provider of dental indemnity insurance in the 
United Kingdom and a number of other countries that has been established to 
serve the needs of the dental members of the Medical Protection Society Limited 
(a company limited by guarantee registered in England, being registration 
number 36142), a mutual society providing membership benefits on a 
discretionary basis. 

(c) By way of membership of DPLI DPLA, dentists have greatly enhanced access to 
information and advice about matters relevant to professional risk management 
and education, including: 

(i) risk management publications relating to the practice of dentistry; 

(ii) an advisory service to enable dentists and other dental health 
professionals to seek specific advice on a range of professional issues 
from dental colleagues who are experienced in the medico-legal field. 
This assists in containing and controlling the ultimate risks to MDANI; 

(iii) interactive CDs and other resources to assist in the education, training 
and personal development of dental health professionals; 

(iv) seminars and small group workshops for dental health professionals; and 

(v) online training resources and downloadable publications, risk 
management protocols and clinical audit tools. 

(d) ADAWA is an incorporated association and is the Western Australian branch of 
the Australian Dental Association, a national organisation of dentists which has 
as its aim the encouragement of the health of the public, the promotion of the art 
and science of dentistry and the enhancement of the professional lives of its 
members. 

(e) By way of membership of the ADAWA, dentists also have greatly enhanced 
access to information and advice about matters relevant to professional risk 
management and education, including: 

(i) dental counselling and advice from the Dental Cases Panel; 

(ii) mentoring and professional development facilities from ADAWA; 

(iii) immediate clinical advice in relation to crisis management; and 

(iv) publications regarding legal matters relating to clinical care. 

(f) At the request of DPLI DPLA and ADAWA (together, the "Associations"), MDANI 
has developed a form of professional indemnity insurance policy to be 
underwritten by MDANI for the Associations to separately market and distribute 
exclusively to their members (and potential members). 



(g) One of the major benefits to dentists who are members of the Associations is the 
synergy of the knowledge, experience and services available from the 
Associations and MDANI. In particular, under the proposed arrangements the 
package of benefits that members receive will include the ability to access 
professional indemnity insurance and other services from MDANI. Further, the 
members will receive a better overall insurance and membership package than 
what the members could achieve by themselves. 

(h) In relation to members of the Associations that practice in Western Australia, the 
Dental Act 1939 (WA) does not make indemnity insurance compulsory. However 
it is proposed by the Dental Bill 2005 that indemnity insurance will be 
compulsory. Accordingly, the insurance and membership package offered to 
members by the Associations and the MDANI will be particularly beneficial to 
Western Australian dental health professionals. 

(i) As described above the Associations (and through its association with the 
Associations, MDANI) can provide ongoing information and education to their 
members about developments in dental prosthetic knowledge and practice, risk 
management issues and a range of education services. As a result of this, 
MDANI recognises that the members of the Associations are perceived to have a 
safer risk profile than non-members because the risk of a successful claim being 
made against a member arising out of professional negligence is reduced by 
virtue of their membership of the Associations. 

(j) MDANI is able to negotiate professional indemnity insurance terms and premiums 
with a large body of dentists (being members of the Associations) resulting in a 
dilution or pooling of the risks associated with each individual member. This 
pooling of risk is recognised by underwriters when calculating the cost of the 
insurance for that pool of risks (being all of the members) which in tum leads to 
MDANl's calculation of premiums. 

(k) For the reasons set out in above, MDANI will only offer professional indemnity 
insurance on the condition that the proposed insured is a member of either DPLA 
or the ADAWA. Alternatively, MDANI may refuse to offer insurance if the 
proposed insured does not take up membership of either DPLA or the ADAWA. 

Persons, or classes of persons, affected or likely to be affected by the notified conduct 

3.1 Class or classes of persons to which the conduct relates: 

(Refer to direction 5) 

Dental health professionals in Australia who are members of the Associations, including, 
hygienists, therapists, oral health therapists, technicians and prosthetists and oral and 
maxillofacial surgeons. 

3.2 Number of those persons: 

(a) At present time: In aggregate 4,172 persons comprising: 

(i) 3,187 in respect of DPLA: and 

(ii) 985 in respect of ADAWA. 



(b) Estimated within the next year: The same number of persons at the present time. 

3.3 Where number of persons stated in item 3 (b) (i) is less than 50, their names and 
addresses: 

Not applicable. 

4. Public benefit claims 

4.1 Arguments in support of notification: 

(a) If the conduct of MDANl described in this Form G ("Conductn) is exclusive 
dealing within the meaning of section 47(6) or 47(7) of the Trade Practices Act, 
which MDANI does not admit, MDANl submits that the likely benefit to the public 
from the Conduct described in this form G far outweighs the likely detriment, if 
any. 

(b) The likely public benefits of the Conduct include the following: 

(i) the improvement of the professional standards of dental health 
professionals in Australia as a result of access to the services provided 
by the Associations; 

(ii) the enhanced services which members receive as a result of membership 
of the Associations and receiving insurance and other services from 
MDANl minimises adverse incidents occurring in the dental health 
industry and helps to pool the knowledge which is available to dental 
health professionals, avoiding duplication of services which in turn 
minimises costs: 

(iii) the likelihood of future professional indemnity insurance premiums being 
reduced due to potentially increasing benefits arising from the pooling of 
the individual risks of the members of the Associations; 

(iv) increased competitiveness on the medical indemnity insurance market; 

(v) the services that the Associations, together with MDANI, gives members 
access to internationally respected risk management services and 
expertise which is likely to lead to a reduced incidence of adverse events 
and a better management of adverse events if they do occur. As a 
result, dental health professionals should become more responsive to the 
needs and concerns of their patients; 

(vi) in the case of ADAWA, the ability of the Dental Cases Panel to use the 
information gained from cases management to develop and improve risk 
management strategies of dental health professionals; and 

(c) The services which are provided by the Associations and MDANl together with 
professional indemnity insurance that is arranged through the Associations is a 
means of improving the quality of patient care and improving service quality and 
delivery. This makes the proposed arrangements between the Associations and 
MDANI a significant improvement (for the members and in terms of the public 
interest) on the alternative insurance arrangements available and on what either 
of the Associations could achieve in isolation. 



(d) MDANl does not have substantial market power and estimates that its 
approximate market share of the medical indemnity market is less than 22%. 
Most relevantly, its share of the dental indemnity insurance market (the relevant 
market in relation to the Conduct) is insignificant as MDANl is not currently a 
participant in the dental indemnity insurance market. 

(e) MDANl submits that the Conduct will not have a detrimental effect on competition 
and will not substantially lessen competition in the relevant market. Rather, the 
Conduct will in fact enhance competition within the relevant market in relation to 
the services that can be provided in conjunction with the insurance products. 

(f) MDANl submits that there is no element of compulsion in respect of the 
arrangements between MDANl and the Associations on the basis that no 
member of the Associations is required to insure with MDANI. Rather, dentists 
seeking insurance in the market have access to many other insurers in the 
relevant market, being a market in which the providers of the services the subject 
of the Conduct compete vigorously. 

(g) The Conduct recognises the underwriting reality that the risk profile of Association 
members, as evidenced by their claims history and the risk management 
services provided by the Associations, may warrant offering different premiums 
to members (when compared to non-members) due to the potentially different 
risks being underwritten as between members and non-members. 

(h) Accordingly, the MDANl submits that the Conduct will not have an anti- 
competitive effect and will not result in any public detriment. In any event, there 
was any public detriment, it would be far outweighed by the benefits to the public 
outlined above. 

4.2 Facts and evidence relied upon in support of these claims: 

Refer to paragraphs 4.1 (b) to 4.1(g) above. 

5. Market definition 

5.1 Provide a description of the market(s) in which the goods or services described at 
2(a) are supplied or acquired and other affected markets including: significant 
suppliers and acquirers; substitutes available for the relevant goods or services; 
any restriction on the supply or acquisition of the relevant goods or services (for 
example geographic or legal restrictions): 

(Refer to direction 8) 

(a) MDANl submits that the market, at the narrowest, is the market for dental 
professional indemnity insurance in Australia. 

(b) Additionally, MDANl submits that there are grounds to argue that given a 
significant price incentive over the long term, Australian dentists may seek 
professional indemnity insurance services from insurers globally, in which case 
the market would be the market for dental professional indemnity services 
worldwide. 



6. Public detriments 

6.1 Detriments to the public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods or 
services described at 2(a) above and the prices of goods or services in other 
affected markets: 

(Refer to direction 9) 

MDANI submits that there are no public detriments arising from the conduct. 

6.2 Facts and evidence relevant to these detriments: 

Please refer to paragraph 4.1 (b) to 4.1(g) above. 

7. Further information 

7.1 Name, postal address and contact telephone details of the person authorised to 
provide additional information in relation to this notification: 

Jackson McDonald 
Attention: Rachel Webber 
Level 25,140 St Georges Terrace 
PERTH WA 6000 

Dated 

(Signature) 

(Full Name) 

... . ... & . .  ~ !c&cK.  .L. (Organisation ) 

&/yY7 .... '?/KC,.- ................ (Position in Organisabn) 



DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting evidence that 
they wish the Commission to take into account in assessing their notification. Where there is 
insufficient space on this form to furnish the required information, the information is to be shown 
on separate sheets, numbered consecutively and signed by or on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation is to be inserted 
in item l(a), not the name of the person signing the notice, and the notice is to be signed by a 
person authorised by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of which the 
conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of the Trade 
Practices Act 1974 have been reduced in whole or in part to writing, a copy of the writing is to be 
provided with the notice. 

5. Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving the notice is likely 
to deal in the course of engaging in the conduct at any time during the next year. 

7. Provide details of those public benefits claimed to result or to be likely to result from the proposed 
conduct including quantification of those benefits where possible. 

8. Provide details of the market(s) likely to be affected by the notified conduct, in particular having 
regard to goods or services that may be substitutes for the good or service that is the subject 
matter of the notification. 

9. Provide details of the detriments to the public which may result from the proposed conduct 
including quantification of those detriments where possible. 


