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I. Introduction 

1 . I  This submission-in-reply is made on behalf of eBay International A.G. (eBay) in 
response to those submissions made to the Australian Competition and Consumer 
Commission (ACCC) and placed on the public register before 500  pm on 23 May 
2008 in respect of eBay's exclusive dealing Notification N93365, lodged on I I April 
2008. This reply is made to assist the ACCC with its consideration of the Notification 
and any necessary determination pursuant to section 93(3) of the Trade Practice Act 
7974. 

This reply addresses various issues, concerns and criticisms raised by interested 
parties. Due to the number of submissions lodged and the various ways in which 
issues have been expressed, eBay does not consider it desirable or useful to the 
ACCC to address each submission individually. Rather, eBay has considered each of 
the relevant submissions and identified the principal concerns and objections raised. 
This reply addresses each of those identified issues. To the extent that a specific 
relevant objection by a particular party is not expressly addressed, it is considered 
under the heading of one or more of those issues. 

2. Executive Summary 

2.1 Although not all parties have done so expressly, eBay assumes that the matters set 
out in the various submissions have been articulated in an effort to illustrate that: 

(1) the proposed Project is likely to have the purpose or effect of substantially 
lessening competition in the market for online payments; and/or 

(2) the outcomes asserted by eBay to be public benefits arising from the Project 
cannot be substantiated. 

2.2 Importantly (and in eBay's submission, quite correctly), no party has plausibly claimed 
that the Project will have the proscribed effect in any market other than that for online 
payments in ~ustralia'. 

2.3 Further, while public benefit considerations do not stand for consideration unless an 
anticompetitive purpose or effect is established, no party has adequately 
demonstrated that the benefits submitted by eBay as resulting from the Project will 
not outweigh any likely detrimental effect on competition. 

2.4 In that context, eBay points out the following: 

(1) Regardless of the extent of any market power held by eBay in its relevant 
market, that power is incapable of being exercised by PayPal in the market for 
online payment services, because the latter market is: 

(a) vastly larger in size than that segment attributable to eBay 
transactions; and 

While Electronic Frontiers Australia did posit that PayPal competed in a market for 'payment services for online 
auctions' (page 4), it offered no economic or other rationale for this claim. The analysis by NERA and other 
submitting parties shows, in any event, that this is a too narrow characterisation of the relevant market. 
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(b) dominated by major financial institutions (with considerable 
countervailing power) and a number of other innovative and 
competitively aggressive actual and potential participants; and 

(c) clearly characterised by consumers adopting more than one payment 
system for transactions in that market. 

(2) It follows that there can be no rational basis for inferring or otherwise finding 
that the Project is for a proscribed purpose, as such a purpose is unachievable 
by eBay or PayPal. 

(3) To the extent that they become relevant to the ACCC's analysis, the public 
benefit outcomes arising from the Project, when properly understood, are 
clear. 

2.5 The Project is intended to address a market failure that affects the integrity of the 
eBay platform, eBay's business and consumer acceptance of online marketplaces. 
This failure occurs because: 

(1) eBay sellers choose the payment system(s) they will accept for transactions; 

(2) eBay sellers have a natural incentive to accept the payment method(s) with 
the lowest net cost to them; 

(3) there is imperfect information about the relative risks and benefits of payment 
systems between sellers and buyers that education alone cannot redress, 
particularly where sellers are able to dissuade buyers from using safer (but 
generally more costly) payment methods; 

(4) buyers who have a single negative purchase experience will be reluctant to 
use eBay (or other online buying platforms) again and are likely to influence 
others; and 

(5) the two-sided nature of eBay's market means that a reduction in available 
buyers will lead to a reduction in sellers, with a continuing feedback effect. 

3. Preliminary Issues 

3.1 eBay notes that the ACCC has received and placed on the public register 
submissions from many interested parties including eBay members, competitors, 
government regulators and industry bodies. eBay has always sought the views of its 
community and actively encourages dialogue and discussion of the Project on its 
website. Further, eBay has communicated directly with its members about the 
Project in online workshops and public meetings (to which over 5 million people were 
invited, of which approximately 450 attended). eBay is very mindful that a number of 
members have expressed strong views about the Project, as may be expected in a 
community of over 5 million Australians. eBay has gained valuable insight from this 
feedback and will use it to continue to improve its offering to members. 

3.2 A number of submissions have commented on the decision of eBay to have the 
confidential Report by NERA comprising Annexure B of the Notification (NERA 
Report) and select parts of other supporting material excluded from the public 
register. This material necessarily contains highly sensitive commercial information 
relating to the operations of eBay and PayPal. Given the nature of that material, 
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eBay is simply not in a position to disclose it in a public forum and therefore provided 
it to the ACCC subject to confidentiality. As Australia's specialist competition 
regulator, the ACCC is, in any case, readily capable of assessing the veracity of 
NERA's economic analysis and supporting information. 

3.3 Although it is often not made express in the submissions, a distinction must be drawn 
between those likely effects of the Project that are relevant to a competition and 
public benefit analysis and those that are not. While, for example, a number of 
parties asserted that the Project would be inconsistent with policies of the Reserve 
Bank of Australia, this is not in itself a relevant consideration for the ACCC's 
assessment of the Notification. 

3.4 Accordingly, this reply does not seek to comprehensively address each and every 
issue raised in the submissions but, rather, largely attends only to those matters that 
are relevant to the ACCC's determination. In this reply, we address the following: 

(1) claims that the Project will result in a lessening of competition in the online 
payments market; 

(2) contentions that the public benefits are illusory, benefits that will accrue to 
eBay only, or that the Project may cause public detriments; and 

(3) to the extent that they may be material, factual errors contained in the 
submissions. These are set out in the table appearing at Appendix A. 

4. Restriction of competition in the online payments market 

4.1 As the ACCC is aware, the form of exclusive dealing relevant to the Project is 
unlawful under the Trade Practices Act 1974 &when it has the purpose or likely 
effect of substantially lessening competition: s.47(10). 

4.2 A number of parties have claimed that the Project will have the likely effect of 
substantially lessening competition in the online payments market, by restricting the 
availability of payment systems other than PayPal on eBay. 

4.3 This issue was addressed in section 5.2 of the NERA Report. 

4.4 In order for the Project to effect a substantial lessening of competition, it is necessary, 
but not sufficient, for the following conditions to apply: 

(1) There must be insufficient viable alternatives to buying and selling on the eBay 
platform; and 

(2) either: 

(a) payments for purchases made on eBay must represent a significant 
proportion of all online payments; or 

(b) PayPalls membership base must be significantly increased to the 
exclusion of all competing payment services in the online payments 
market as a result of the Project. 

4.5 The ACCC has not been presented with any material upon which it can reasonably be 
determined that condition (1) or either of conditions (2)(a) and (2)(b) is satisfied. 
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Certainly, it can be positively demonstrated that the conditions in (2)(a) and (2)(b) do 
not hold. 

Condition 1 

4.6 eBay buyers and sellers who do not wish to pay PayPal fees are able to avoid doing 
so by listing and purchasing items through competing services, such as other online 
marketplaces, list, search and redirect sites, online and offline classifieds, specialist 
listing sites, individual retailer websites, and the like. 

4.7 It is also significant that, since the announcement by eBay of the proposed 
implementation of the Project, Oztion's membership has reportedly increased by 
approximately 22% to over 250,000 members.' It would appear that this is 
attributable to migration of buyers and sellers from eBay. Accordingly, there is 
evidence to suggest that a number of sellers will choose alternative sales platforms in 
response to the implementation of the Project, providing a strong incentive for eBay to 
maintain a competitive offering. 

Condition (2)(a) 
-4 

4.8 While it is a fact that some parties have sought to gloss over, the market for online I& 
payments in which PayPal competes encapsulates an immensely wider range of O P  
types of transactions than payments for purchases made on eBay. Reliable figures 

E m  
& -  

about the size of the online payments market are not available. However, data does c2 
suggest that eBay transactions comprise o n l y [ l o f  all online 
retail transactions in ~us t ra l i a~ .  Given that online retail transactions themselves 

!$ 
3'3 

represent only a part of the online payments market, eBay's contribution must 
necessarily be considerably smaller than that. 

4.9 The market for online payments in Australia is clearly dominated by the banks, who 
offer a range of internet banking services, as well as merchant facilities which allow 
sellers to accept credit and debit card payments. 

4.10 A highly significant participant in this market is BPAY, a venture owned by six of 
Australia's largest banks that alone undertook online payments worth over $100 
billion in 2007~. The availability of BPAY's services has expanded to encompass 
payments for purchases of goods and services online. Its entry into the travel and 
hotel sectors is a case in point, with strong uptake by major businesses such as 
Qantas, Flight Centre and STA   ravel^. 

4.1 1 It is clear that PayPal is one of the smallest participants in the online payments 
market and will continue to face considerable competitive constraints, notwithstanding 
any increased patronage arising from the Project. It cannot, therefore, be rationally 
argued that PayPal will derive any ability to stifle or foreclose competition in the 
Australian market as a result of the Project, on the basis of PayPal's and eBay's 
shares of their respective markets. 

- 

2 Source: Oztion and E P N N  websites at: http://www.oztion.com.au/company/~rlinthenews.aspx; 
http://epnn.comlcontent/viewll675114191 

' www.bpay.com.au 
I 

BPAY Media Release: "BPAY Continues its smooth ascent in the travel sector", March 2008, 
http:l/www.BPAY.com.aulfileslmediareleaseslBPY-AA%2OTravel%2OSto~%2OFinal.pdf 
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Condition (2)(b): Preference for use of one payment system 

4.12 Even if it could be established that the Project would substantially increase PayPal's 
customer base in the online payments market, this can only raise competition 
concerns if users of payment systems display a strong preference for one system 
only such that other providers of online payment services are excluded from the 
market. This has been expressed by some parties as a concern that eBay buyers and 
sellers with a PayPal account may be unlikely to use online payment services other 
than PayPal when conducting online transactions on sites other than eBay (i.e. so 
called "off-eBay" transactions). 

4.13 The submissions fail to provide any evidence in support of this claim. Indeed, the 
assertion is contrary to both reason and known online consumer behaviour. 

4.14 First, by the nature of the PayPal system, members will necessarily have access to at 
least one, if not two, other online payment methods. In order to have an account, 
PayPal requires its members to link a bank account and/or a crediffdebit card 
account. Any user with either of these is capable of making payments using: 

(1) their internet banking platform (using the "Pay Anyone" function or BPAY); or 

(2) online credit andlor debit card payment mechanisms offered directly by online 
businesses. 

It is simply not possible for a user's adoption of PayPal to be at the exclusion of other 
payment services on off-eBay sites. 

4.15 Secondly, there is evidence that the majority of PayPal members currently use (at 
least) their internet banking facilities and/or crediffdebit cards for some payments 
notwithstanding the availability of paypal.' 

4.16 Curiously, eBay notes that BPAY has sought to rely on an AC Nielsen news release7 
to support the claim8 that: "Research indicates that consumers of online payment 
services form clear preferences for a method of payment, and that these preferences 
are relatively slow to change compared to other online behaviour." This claim is not, 
in fact, made in the cited news release and eBay is not aware of any such research. 
Significantly, the news release actually reports that the online payments market is 
characterised by an increasing number of viable alternatives to credit cards and a 
consumer willingness to adopt them in addition to conventional payment methods. 

Conclusion on competition outcome 

4.17 It follows from the above that the factors necessary for the Project to lead to a 
substantial lessening of competition are absent and that, accordingly, the Project can 
not have that proscribed effect. Moreover, because the Project is competitively 
benign, many of the consequences feared by some parties can not eventuate. In 
particular, it is not possible for the Project to contribute in any way to a reduction in 
innovation in the online payments market and there can be no harm to the Australian 
economy. 

6 Nielsen Online, Australian Online Retail Monitor, Quarterly Edition, Quarter 4, 2007, pages 24 - 25 
Online payments landscape dramatically changed with more options for online shoppers 8 January 2008 

8 paragraph 6.1 of its submission 
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Ancillary issues 

4.18 Various other claims that may relate to a potential lessening of competition have been 
made throughout the submissions. In light of the above, these issues will only be 
relevant to the ACCC's consideration if it is satisfied that the above necessary 
preconditions have been met. These issues are addressed in turn below. 

The Proiect will restrict the choice of payment methods for eBav purchases 

4.19 While the Project will require most payments to be facilitated by PayPal, it will not 
significantly restrict the choice of underlying payment instruments. PayPal buyers will 
have a continuing choice to fund payments using a variety of instruments, namely: 

(1) a linked bank account with any bank or other authorised deposit taking 
institution; 

(2) Visa or Mastercard debit or credit card; or 

(3) the user's PayPal account balance. 

4.20 To the extent that the Project limits the choice of eBay sellers in terms of the types of 
payments they can accept on eBay, this only raises competition concerns if such 
restriction would lead to a substantial lessening of competition in the online payment 
market. As set out at paragraphs 4.1 to 4.17 above, such a consequence is unlikely, 
particularly because eBay transactions comprise only a small proportion of all online 
payments. 

The Project's purpose is to increase profits and/or market share 

4.21 A number of submissions question eBay's purpose in implementing the Project. 

4.22 The Project is intended to address a market failure that affects the integrity of the 
eBay platform, eBay's business and consumer acceptance of online markets. This 
failure occurs because: 

(1) eBay sellers choose the payment system(s) they will accept for transactions; 

(2) eBay sellers have a natural incentive to accept the payment method(s) with 
the lowest net cost to them; 

(3) there is imperfect information about the relative risks and benefits of payment 
systems between sellers and buyers that education alone cannot redress, 
particularly where some sellers dissuade buyers from using safer payment 
methods; 

(4) buyers who have a single negative purchase experience will be reluctant to 
use eBay (or other online buying platforms) again and are likely to influence 
others; and 

(5) the two-sided nature of eBay's market means that a reduction in available 
buyers will lead to a reduction in sellers, with a continuing feedback effect. 

4.23 Rather than accepting this rationale, as it was described in paragraph 2.3 of 
Annexure A to the Notification, some parties assert that it can be inferred that eBay's 

eBay International A.G. - Reply to Submissions 
Page 6 

O Deacons 



purpose is to increase profits by excluding competitors from the online payments 
market. 

4.24 While, as commercial enterprises, eBay and PayPal seek to generate revenue from 
their respective businesses, this will only raise regulatory concerns where they seek 
to do so by anticompetitive or other unlawful means. In implementing the Project, 
neither eBay nor PayPal have the purpose of substantially lessening competition in 
any market. As concluded at paragraph 4.17 above, the Project is not capable of 
having the proscribed effect, as the conditions for a substantial lessening of 
competition are not met. There is, therefore, no reasonable basis for inferring any 
anticompetitive purpose. 

The Proiect will increase fees to sellers 

4.25 Concern has been expressed by some parties that the Project will result in increased 
fees to those sellers who do not currently accept PayPal payments and those who 
offer PayPal as one of a number of available payment methods. 

4.26 While such sellers will now incur PayPal fees on all eBay transactions (other than 
those paid for on pickup or for excluded items), this would only raise competition 
concerns if it were a result of there being a substantial lessening of competition in the 
online payments market. As described above, the Project will not have this result. 

4.27 Further, rather than simply imposing additional fees, the Project will provide additional 
services to the benefit of both buyers and sellers. Sellers in particular, will receive the 
benefit of PayPal's Seller Protection Policy that is designed to protect sellers from 
certain claims, reversals and chargebacks for eligible eBay transactions, including 
fraudulent credit card or bank account transactions. Sellers will also obtain the 
additional benefits from improved buyer confidence in the eBay platform. By making 
eBay transactions more secure, the Project may: 

(1) encourage members who might otherwise have left eBay to remain as 
members of eBay and continue to purchase items on eBay; and 

(2) encourage other consumers to become members of eBay and purchase items 
on eBay. 

The Proiect will reduce the barqaininq power of eBay sellers 

4.28 In its submission, the Reserve Bank of Australia has queried whether the Project 
might limit the ability of merchants to put downward pressure on the fees they are 
charged by PayPal as merchants will have no choice but to accept PayPal's services 
for all eBay transactions (other than those paid for on pickup or for excluded items). 

4.29 This concern is only relevant to the competition analysis if any loss of bargaining 
power to eBay sellers can be reasonably construed as a substantial lessening of 
competition in the online payments market. As noted above, payments for eBay 
purchases represent only a small fraction of the market for online payments. While 
there may be argued to be some loss of bargaining position to sellers on eBay, 
PayPal will still face competitive constraint from parts of the market other than eBay, 
from which eBay sellers will benefit. 
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5. Public Benefits 

5.1 A number of submissions have asserted that the public benefits claimed by eBay to 
flow from the Project are illusory. While they are all expressed differently, these 
concerns fall broadly within three specific themes, being: 

(1) other payment methods are equally safe and/or secure; 

(2) "bad buyer experiences" are unrelated to the method of payment; and 

(3) the features of the Project go beyond the stated objectives. 

Security of payments 

Credit card, debit card and internet bankinq payments 

5.2 Of the relevant submissions, a number appear to claim that PayPal can not 
legitimately assert the public benefits arising from increased safety and security 
because other payment methods are safe and/or secure. Aside from the non sequitur 
involved in this reasoning, it ignores the point actually made by eBay and 
misconstrues the services offered by PayPal. 

5.3 It is not disputed that the characteristics of creditldebit card and internet banking 
payment mechanisms offer users certain levels of protection against the types of 
problems experienced by buyers and sellersg, as well as other forms of fraudulent 
behaviour or problematic online transactions. However, PayPal operates by enabling 
users to conduct transactions utilising, in the vast majority of cases, either a linked 
bank account or VisaIMasterCard debit or credit card. Consequently, PayPal users 
are always able to avail themselves of the protections offered by the providers of 
these services and these protections are not displaced by the use of PayPal to 
process online payments. PayPal offers the additional security benefits to buyers and 
sellers referred to in paragraphs 5.5 and 5.6 of Annexure A to the Notification. 

5.4 In other words, it is not possible for credit card, debit card and internet banking 
payment mechanisms to offer the same level of security and protection to buyers and 
sellers as those offered by PayPal, because PayPal users automatically obtain the 
benefits of the security and protection mechanisms offered through those payment 
methods plus the additional layer of security and protection benefits offered by 
PayPal. 

5.5 It is not contended that creditldebit cards or bank deposits are inherently unsafe. 
Clearly, when a person is transacting with a party known to them, the risk associated 
with payment using these methods is generally low. On eBay, parties typically do not 
know each other, are unable to inspect goods before purchase and rely on delivery by 
mail. In this environment, many payment methods expose buyers to an increased risk 
of fraud and disputes. Providing creditldebit card, bank account and other personal 
details to unknown parties is inherently unsafe. 

5.6 Whilst all the security benefits offered by PayPal and listed in paragraphs 5.5 and 5.6 
of Annexure A to the Notification are real and not illusory, eBay submits that the 
following attributes of PayPal are of particular benefit to eBay users and are additional 
to any benefits offered by card schemes or internet banking facilities: 

9 .  Identified at paragraphs 5.2 and 5.6 of Annexure A to the Notification 
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(1) The "non-exchange" feature, whereby PayPal users do not share personal 
financial information with each other to conduct a transaction. Regardless of 
the actual levels of fraudulent or unauthorised use of account information that 
occur, it is self-evident that such fraud simply cannot occur where there is no 
access to a user's account information in the first place. In a recent case, for 
example, a popular online retailer fell victim to a hacker who was able to 
access debit and credit card details that had been stored by that retailer. An 
attempt was subsequently made to use those details fraudulently. However, 
PayPal users were not at risk because they had only provided their email 
addresses to the retailer. 

(2) PayPal's Buyer and Seller Protection Policies, which offer protection to buyers 
and sellers in addition to existing credit card chargeback rights and any 
internet banking protection measures. 

(3) PayPal's and eBay's access to each other's internal eBay buyer and seller 
behavioural, risk and dispute data and highly integrated systems, which 
enables them to identify, monitor and implement mechanisms to protect 
buyers and sellers from risky transactions, as further described in paragraphs 
5.5 and 5.6 of Annexure A to the Notification. 

5.7 Additionally, eBay notes that credit card protection schemes are generally limited to 
buyers only and do not offer sellers (a large segment of eBay members) any 
protection against chargebacks. Under PayPal, sellers benefit from the protections 
set out in paragraph 5.6 of Annexure A to the Notification. An additional benefit to 
sellers is that they are able to accept payments by credit card (processed by PayPal) 
without incurring merchant fees. 

Pavmate, BPAY, Gooale Checkout and other payment systems 

5.8 Whilst Paymate, BPAY and other similar online payment systems (excluding Google 
Checkout, which, contrary to BPAY's submission, does not operate in Australia) may 
offer some security benefits that are similar to those of PayPal for non-eBay 
transactions, no other online payment system offers the suite of security benefits 
offered by PayPal for transactions on eBay. That is, while some other online payment 
systems may offer the "non-exchange" feature offered by PayPal (whereby users do 
not have to share account information to conduct a transaction), no other similar 
online payment system has the following aggregate security and protection features 
offered by PayPal: 

(1) PayPal's access to eBay information, including buyer and seller behaviour and 
risk and dispute data, which enable it to identify risks and develop, implement 
and monitor mechanisms to help protect buyers and sellers from problematic 
transactions, as further described in paragraphs 5.5 and 5.6 of Annexure A to 
the Notification. 

(2) PayPal's Buyer Protection Policy, which offers greater levels of protection to 
buyers than any equivalent scheme offered by any other payment gateway. 
Paymate, for example, does not offer buyer protection on eBay and the buyer 
protection available for Paymate transactions on Oztion is limited to $50 to 
$400. 

(3) PayPal's Seller Protection Policy, which amongst other things has been 
designed to protect sellers against loss arising from certain chargebacks 
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imposed by credit card companies: an issue of major concern to many sellers. 
Neither Paymate nor any other PayPal competitor offers equivalent seller 
protection. 

5.9 Importantly, both BPAY and Paymate acknowledge the unique advantage offered by 
the ability of eBay and PayPal to share information. BPAY sayslO: 

" ...[I It is acknowledged that the information-sharing between eBay and PayPal 
gives PayPal an advantage in reversing fraudulent transacfions.. ." 

Buyer experience and payment method 

5.10 It has been claimed that the Project offers no way to reduce those "bad buyer 
experiences" that are unrelated to the chosen payment method, e.g. delivered items 
being significantly not as described, items not being received and goods being 
damaged. 

5.1 1 First, these events are clearly related to the chosen method of payment. eBay data 
indicates that the likelihood of such incidents is significantly lower where PayPal is the 
chosen payment method. One likely contributing cause for this is that a number of 
negative incidents are caused by fraudulent or otherwise dishonest sellers. Such 
sellers are unlikely to accept PayPal payments because of the security and fraud 
protection measures available to PayPal users on eBay and, in particular, the ability 
of PayPal to reverse payments and freeze accounts. It follows that any increased 
usage of PayPal can be expected to reduce the total number of such incidents. 

5.12 Further, the Project does not seek to address bad buyer experiences only by 
minimising the incidence of disputed transactions on eBay. Those "bad buyer 
experiences" that lead buyers and sellers to cease using eBay include those resulting 
from the ultimate outcome of a disputed transaction, rather than the existence of the 
dispute itself. The Buyer and Seller Protection Policies are designed to safeguard 
unsatisfied users when disputes cannot otherwise be resolved between the 
transacting parties. This in turn provides users with confidence in the eBay platform, 
even where they may be party to an unresolved dispute. 

The Project goes beyond the stated objectives 

5.13 A small number of parties have submitted that some elements of the Project go 
beyond what is necessary to achieve the Project's objectives. This view 
misapprehends both the nature of the problem that eBay seeks to address, and the 
features offered by PayPal in the context of eBay transactions. 

5.14 As noted at paragraph 2.1 of the Annexure A to the Notification, amongst the most 
common reasons past customers have elected to abandon the eBay platform are the 
non-delivery of purchased items, items being delivered that are "significantly not as 
described" and fraudulent or otherwise unauthorised use of users' financial 
information. 

5.15 eBay's internal research demonstrates that purchases on eBay involving the use of 
PayPal as the payment method are significantly less likely to result in a dispute being 
lodged than in circumstances where the payment method is bank transfer or a 
creditldebit card. 

10 at page 34 
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Due to the nature of the security and protection benefits offered by PayPal to buyers 
and sellers (which benefits are in addition to the security benefits of the underlying 
payment mechanisms), it is axiomatic that PayPal offers greater security and 
protection to buyers and sellers than most alternative payment methods. 

It is when PayPal is used in eBay transactions that these additional security features 
are further and uniquely augmented by PayPal's and eBay's access to each other's 
internal data. It is the access to this data that allows PayPal and eBay, together, to 
identify risky transactions and investigate and remedy those transactions where 
buyers or sellers have been harmed. It is only by requiring the use of PayPal on eBay 
that sufficiently comprehensive data can be obtained and used to minimise the 
incidence of "bad buyer experiences1' across the eBay platform. 

It is not possible for eBay to achieve the stated objective of significantly reducing "bad 
buyer experiences" for all eBay users without mandating the use of PayPal. 

Decreased Security 

It has been claimed that PayPal security issues will be multiplied if "millions of buyers 
are forced to use the same system."" This claim is logically flawed. 

An increase in security risks can logically arise only where the increase in the number 
of PayPal account holders exposes the PayPal system to a greater risk of being 
compromised. As a global payment system with over 180 million existing accounts, 
any possible increase in members arising from the Project in Australia can, at best, 
have a negligible effect on the system's security. 

Some parties have questioned PayPal's susceptibility to phishing "attacks". PayPal 
users are subject to the same types of phishing attempts and other potential security 
breaches as account holders with any bank or other authorised deposit taking 
institution operating in Australia. The issue, however, is not whether such attempts 
are made, but the probability of their success and the likely damage to be suffered by 
victims. eBay is not aware of any reliable comparative analysis of successful phishing 
in Australia. 

Moreover, the statistics relied on by BPAY and the ABA in support of their claims 
about phishing are irrelevant to the present issue. Regardless of the poor probative 
value of statistics taken from websites that rely on users volunteering data, none of 
the evidence proffered relates specifically (or, possibly, at all) to ~ustra1ia.l~ 

Conclusion 

For the reasons stated above and those set out in the Notification, eBay submits that 
the Project would not be likely to have the effect of substantially lessening competition 
for the purposes of section 47 of the Trade Practice Act, and in any event, any 
detriment to the public that may be caused by a lessening of competition as a result 
of the implementation of the Project would be clearly outweighed by the significant 
public benefits that would be likely to result from it. 

l1 BPAY at page 31 
l2 Michael Sutton, A Tour of the Google Blacklist 
htt~://portal.spidvnamics.comlbloqs/msuttonlarchivel2007101104/A-Tour-of-the-Gooqle-Blacklist.as~x expressly 
relates to the United States only and www.phishina.com appears to include data gathered from around the world. 
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Appendix A 

Factual Inaccuracies 

In addition to the issues identified above, the submissions lodged with the ACCC raise a 
number of issues that do not relate directly to a competition analysis of the Project. Given 
the need to provide a response to the submissions in a timely manner, it is not possible for 
eBay to address all issues in this reply. However, eBay considers that many of the 
submissions contain factual errors or distortions and the ACCC may be assisted by eBay 
clarifying those errors. Accordingly, eBay has identified a number of the most frequently 
asserted factual errors issues and addresses these issues below. 

Claim Res 
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PayPal is the largest and longest established 
online payment providers. 

As a result of the Project, PayPal will become a 
monopoly provider of payments services for 
eBay transactions. 

PayPal is not subject to the same level of 
regulation as banks. 

PayPal is not subject to regulation in other 
jurisdictions in which it operates. 

The Project is inconsistent with measures 
introduced by the Reserve Bank of Australia to 
prohibit the restriction of merchant choice of 
payment instruments. 

Anyone can register for a PayPal user account 

This is inaccurate. PayPal is dwarfed by BPAY 
and credit card providers that are both bigger 
and have been operating far longer in Australia. 
Paymate has been operating in Australia since 
2001, over twice as long as PayPal. 

This is factually incorrect. PayPal will not 
become the only provider on eBay - EFT and 
CC will continue in use, the only difference 
being the imposition of PP as the intermediary 
to process transactions. PayPal will continue to 
pay the credit card merchant fees that would 
otherwise be imposed on sellers 

While not subject to the same regime as banks, 
PayPal is subject to comprehensive regulatory 
oversight by government agencies. It is the 
holder of Australian Financial Services Licence 
No. 304962 and a banking license. It is subject 
to regulation by the Australian Securities and 
Investment Commission and the Australian 
Prudential Regulatory Authority. PayPal is also 
subject to the Australian Anti-Money 
Laundering, Counter-Terrorism Financing and 
various other Australian and foreign laws. 

This is not true. PayPal is subject to the local 
laws of all countries in which it operates. 

This is incorrect. The merchant choice of 
payment measures implemented by the RBA 
relate to reform of the credit card industry and, 
in particular, the conduct of credit card 
companies. 

In order to open and use a PayPal account, a 
user must provide personal details and 
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with little or no verification of their identity. 

PayPal has the ability to withdraw funds from a 
linked bank account even if there is a $0 
balance in the account. 

The Project will prohibit the use of Amex. 

I 

PayPal fees discriminate against high-volume 
and/or low-margin sellers. 

nominate a valid bank or creditldebit card 
account that has already been subject to the 
100 point identity and other checks undertaken 
by banks and credit card companies. By 
conducting a number of checks on the validity of 
that account, PayPal is able to ensure that the 
account holder is legitimate. 

PayPal does not have access to a user's bank 
balance. Any overdrawing of an account is a 
matter between the account holder and the 
bank. 

This is correct. However, in the past 12 months, 
AMEX transactions accounted for only 
approximately 0.0028% of transactions on 
eBay.com.au. 

PayPal offers "Micropayments" pricing to sellers 
designed to provide these sellers with a cost 
effective fee structure. In addition, PayPal 
offers reduced "merchant rates" to high volume 
sellers. 




