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Summary 
The ACCC revokes authorisation A91008 and grants authorisation A91079 in substitution until 
31 December 2010. The substitute authorisation is for RRA to increase the industry levy from 
$1.50 to $2.00 per kilogram of ozone depleting and synthetic greenhouse gas refrigerants 
imported as bulk or contained in equipment, and sold in Australia.  

The authorisation process 

The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit to the public from the conduct outweighs any public detriment. The 
ACCC conducts a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 

The application for revocation and substitution  

On 1 November 2006 the ACCC granted authorisation to allow RRA to implement a new 
industry agreed levy of $1.50 on refrigerant gases imported and sold in Australia. 
Authorisation was granted until 30 November 2011. 
 
Application A91079 seeks the revocation of authorisation A91008 and its substitution by a new 
authorisation to allow RRA to increase the levy from $1.50 to $2.00 per kilogram of ozone 
depleting and synthetic greenhouse gas refrigerants imported as bulk or contained in equipment 
and sold in Australia.  

Public detriment 

The ACCC considers that any potential anti-competitive detriment that could result from the 
levy increase is likely to be limited. In particular, the ACCC notes that: 

 though the levy increase is likely to increase prices for consumers, any such increase 
would be negligible;  

 the arrangements are unlikely to result in collusive activities beyond those authorised; 
and 

 the arrangements do not preclude the potential entry of a commercial competitor to 
RRA.   

Public benefit 

The ACCC considers that an increase in the levy is likely to result in public benefits, mainly in 
the form of environmental and efficiency benefits.   

Balance of public benefit and detriment 

On balance, the ACCC considers the public benefit is likely to outweigh the public detriment. 

 

 



 

- iii - 

Length of authorisation  

The ACCC generally considers it appropriate to grant authorisation for a limited period of time, 
so as to allow an authorisation to be reviewed in the light of any changed circumstances. 

In this instance, the ACCC grants authorisation to the implementation of a new industry agreed 
levy until 31 December 2010.  
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1.  Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act. One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. The ACCC may ‘authorise’ businesses 
to engage in such conduct where it is satisfied that the public benefit from the conduct 
outweighs any public detriment.  

1.3 The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.  

1.4 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.5 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination. 
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.6 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final determination. Should the public benefit outweigh the public detriment, the ACCC 
may grant authorisation. If not, authorisation may be denied. However, in some cases it 
may still be possible to grant authorisation where conditions can be imposed which 
sufficiently increase the benefit to the public or reduce the public detriment. 

1.7 Under section 91C of the Act, the ACCC may revoke an existing authorisation and 
grant another authorisation in substitution for the one revoked, at the request of the 
person to whom the authorisation was granted. The ACCC must consider the substitute 
authorisation in the same manner as the standard authorisation process (outlined in 
paragraphs 1.3 to 1.6). 

The application for authorisation 

1.8 On 19 December 2007 Refrigerant Reclaim Australia Limited (RRA) lodged an 
application for the revocation of authorisation A91008 and the substitution with 
authorisation A91079. 
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1.9 The substitute authorisation sought by RRA is to allow it to increase the industry 
agreed levy from $1.50 to $2.00 per kilogram of ozone depleting and synthetic 
greenhouse gas refrigerants imported as bulk or contained in equipment, and sold in 
Australia.  

1.10 RRA seeks a new authorisation for 5 years. 

Draft determination  

1.11 On 1 April 2008 the ACCC issued a draft determination proposing to grant 
authorisation to RRA’s arrangements.  

1.12 The ACCC proposed to grant authorisation to RRA until 31 December 2010.  

Chronology 

1.13 Table 1.1 provides a chronology of significant dates in the consideration of this 
application.  

Table 1.1: Chronology of application for authorisation A91079 

DATE ACTION 

19 December 2007 Application A91079 for revocation and substitution lodged with the 
ACCC.  

28 January 2008 Closing date for submissions from interested parties in relation to the 
substantive application for authorisation. 

31 January 2008 ACCC requested additional information from applicant. 

12 February 2008 Applicant provided requested information. 

1 April 2008 Draft determination issued. 

24 April 2008 Closing date for submissions from interested parties in response to the 
draft determination. 

14 May 2008 Final determination issued. 
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2. Background to the application 

The applicant 

2.1 Refrigerant Reclaim Australia (RRA) is an industry funded not-for-profit organisation 
that recovers, reclaims and destroys ozone depleting and synthetic greenhouse gas 
refrigerants.   

2.2 RRA’s program is funded by a levy on the import and sale of new refrigerant.  

2.3 RRA aims to maximise the recovery, reclamation and destruction of contaminated, 
surplus and unwanted ozone depleting and synthetic greenhouse gas refrigerants and, in 
doing so, minimise emissions.  

RRA’s program 

2.4 The number of contributors to the program has increased from the initial seven bulk 
importers to about 700 importers of pre-charged equipment in 2006/07.1 The number of 
wholesale collection points for the return of refrigerants has also increased. 

2.5 Industry members follow the procedure below to safely recover and dispose of 
refrigerant:2 

 a recovery cylinder is acquired from a refrigerant gas wholesaler 

 the cylinder is used to recover used and contaminated refrigerants from systems 
serviced  

 full cylinders are then delivered to the refrigeration wholesaler, who weighs 
recovered refrigerant 

 credit is collected for each kilogram of recovered refrigerant 

2.6 RRA, through its partnerships with wholesalers, has around 150 collection points 
across Australia, available through the industry’s existing wholesaling branch network.3 
Through this national collection service, recovered refrigerants are transported to a 
secure bank where they are processed, decanted to bulk storage and then destroyed. 
This process transforms fluorocarbons into salty water. The process for recovering 
refrigerant gas is outlined in Table 1.  

 

 

 

                                                 
1 Refrigerant Reclaim Australia, Annual Report 2006-2007, p. 11. 
2 http://www.refrigerantreclaim.com.au/  
3 http://www.refrigerantreclaim.com.au/ 
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Table 1: Process of recovering and destroying refrigerant gases  

                       
Source: RRA, Application for authorisation, A91008, supporting submission. 

2.7 RRA helps the industry share the cost of recovery through a rebate system. After 
undertaking a review of its financial position in 2007, RRA concluded that the level of 
rebate paid to contractors and wholesalers needed to be reduced to ensure the long term 
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financial viability of its program. The ACCC notes that these arrangements do not form 
part of the application for authorisation. 

Refrigerant Gases 

2.8 Refrigerant gases are fluorocarbon substances which have been commonly used for 
such purposes as air-conditioning and refrigeration. Other uses for these gases include 
fire extinguishers, dry cleaning, as solvents for cleaning, electronic equipment and as 
agricultural fumigants. 

2.9 These gases have been used for these purposes because they are considered to be stable, 
non-flammable, low in toxicity, and inexpensive to produce. 

2.10 When these fluorocarbon gases are released into the atmosphere (i.e. during the 
destruction of an air-conditioning or refrigeration unit) it has been shown that they 
contribute to the depletion of the earth’s protective ozone layer and to global warming. 

2.11 There are three main types of refrigerant gases that RRA deals with as part of their 
program: 

 Hydrofluorocarbons (HFCs) 

 Chlorofluorocarbons (CFCs) 

 Hydrochlorofluorocarbons (HCFCs) 

2.12 CFCs and HCFCs are ozone depleting substances (ODS) that are being phased out 
under the Montreal Protocol. HFCs are synthetic greenhouse gases (SGGs) that have 
been used extensively to assist in the phasing out of ODS. HFCs and other SGGs are 
covered by the Kyoto Protocol.   

The industry  

2.13 The refrigeration and air-conditioning industry (RAC) is involved with the provision of 
a wide range of services, including the design, installation, commissioning and 
maintenance of equipment in the following areas: 

 automotive air-conditioning 

 industrial, commercial and domestic refrigeration 

 decommissioning and commissioning of refrigeration and air conditioning systems 

 residential air conditioning 

The refrigerant and air-conditioning gases are used in air conditioning and refrigeration 
equipment in all of the above sectors.   
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Australia’s international obligations in relation to refrigerant gases 

2.14 Australia is party to a number of international protocols and agreements which relate to 
reducing ozone depleting and greenhouse gas emissions including reducing the use of 
harmful refrigerant gases. 

2.15 These agreements include the Vienna Convention for the Protection of the Ozone Layer 
1985 and the Montreal Protocol on Substances that Deplete the Ozone Layer 1987. At 
the time of formulating these agreements, their primary purpose was to begin the 
process of addressing the potentially harmful effects of human activities on the ozone 
layer.  

2.16 As a signatory to the Vienna Convention and the Montreal Protocols, Australia made 
an international commitment to control the consumption and production of ozone 
depleting substances.  

2.17 On 3 December 2007, the Australian Government signed the instrument of ratification 
of the Kyoto Protocol. The Australian Government has committed to meeting its Kyoto 
Protocol target, and has set a target to reduce greenhouse gas emissions by 60 per cent 
on 2000 levels by 2050.4 

Australia’s regulatory framework 

2.18 The Ozone Protection Act 1989 was introduced by federal parliament as part of 
Australia’s response to its international obligations. The stated purpose of the Ozone 
Protection Act 1989 was to introduce restrictions on the import of CFCs and HCFCs. 
Additionally, state governments introduced controls on the use and trade of these 
substances. However, at the time of introduction these regulations were not uniform in 
their approach.  

2.19 In 2003 the Ozone Protection Act 1989 was amended to include SGGs. The new Ozone 
Protection and Synthetic Greenhouse Gas Management Act 1989 (the OPSGGM Act) 
now controls the manufacture, import and export of all ODS and their SGG 
replacements. It also controls imports of refrigeration and air-conditioning equipment 
containing an HFC or HCFC refrigerant and grants the Commonwealth the power to 
create a nationally consistent system to control the end-uses of these harmful gases.5 

2.20 Regulations designed to improve the environmental performance of the refrigeration 
and air conditioning industry were established in 2005.6 Under these regulations 
persons who handle refrigerant are required to hold a refrigerant handling license, 
based on an assessment of their competence to handle these substances. Businesses 
trading in ODS and SGG refrigerants must hold a refrigerant trading authorisation and 
technicians are required to recover refrigerant from equipment during servicing and 
when equipment is decommissioned.  

2.21 Under the OPSGGM Act, a license is required to import ODS and SGG refrigerants in 
bulk form or when contained in pre-charged refrigeration and air conditioning 

                                                 
4 http://www.climatechange.gov.au 
5 http://www.environment.gov.au  
6 Department of the Environment, Water, Heritage and the Arts, Submission to the ACCC, 21 January 2008. 
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equipment. Since the introduction of these regulations, the Department of the 
Environment, Water, Heritage and the Arts (DEWHA) has required importers of ODS 
and SGGs to meet their product stewardship responsibilities for the refrigerant they 
import. Licensees have the option of joining the existing industry scheme, RRA, 
joining with others to establish a scheme tailored to their needs, or establishing their 
own scheme. 

Emissions Trading Scheme 

2.22 The Australian Government has committed to establishing an Australian Emissions 
Trading Scheme (AETS) using a ‘cap and trade’ model.7 The scheme is due to 
commence operation in 2010, with coverage and design issues to be finalised in late 
2008.   

Previous authorisations  

2.23 In July 1994, the Association of Fluorocarbon Consumers and Manufacturers Inc 
(AFCAM) was granted authorisation A90548 to establish a scheme which would fund 
the disposal of refrigerant gases. This resulted in the establishment of Refrigerant 
Reclaim Australia Limited who then took on responsibility for the authorisation.  

2.24 Under the scheme, importers and wholesalers of refrigerant gases add a levy of $1.00 to 
the cost of each kilogram of refrigerant gas sold to users (for example, fridge or air 
conditioning manufacturers). This charge may then be passed on by those users to 
consumers in the retail price of the product.  

2.25 In May 2003, the ACCC granted RRA’s application to revoke authorisation A90548 
and substitute it with authorisation A90854. The substitute authorisation extended the 
operation of the RRA’s program to include synthetic greenhouse gases (SGG) but did 
not include an increase in the levy.  

2.26 On 1 November 2006 the ACCC granted RRA’s application to revoke authorisation 
A90854 and substitute it with authorisation A91008. The substitute authorisation 
allowed RRA to implement a revised industry agreed levy of $1.50 per kilogram of 
refrigerant gas imported into Australia. The substitute authorisation was granted for a 
period of 5 years. 

                                                 
7 http://www.climatechange.gov.au  
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3. The application for authorisation and ACCC 
consultation 

3.1 RRA seeks the revocation of authorisation A91008 and its substitution with 
authorisation A91079. The substitute authorisation sought by RRA is for an increase in 
the levy from $1.50 to $2.00 per kilogram of ozone depleting and synthetic greenhouse 
gas refrigerants imported as bulk or contained in equipment, and sold in Australia.  

3.2 The proposed arrangements potentially raise concerns under the anti-competitive 
conduct provisions of the Act. RRA submit that the proposed arrangements involve 
discussion and agreement by various industry participants to set and consistently apply 
a levy in addition to the price of ozone depleting and synthetic greenhouse gas 
refrigerants imported and sold in Australia.  

3.3 The ACCC sought submissions from around 40 interested parties potentially affected 
by the application, including federal and state environment departments, environmental 
associations, industry bodies and refrigerant importers, wholesalers and contractors. 

3.4  The ACCC received public submissions from: 

 ACTROL Parts 

 Environment Protection Authority, South Australia  

 Heatcraft Australia Pty Ltd 

 Department of Tourism, Arts and the Environment, Tasmania   

 Department of the Environment, Water, Heritage and the Arts 

 Vehicle Air Conditioning Specialists of Australia 

 Motor Trades Association of Australia 

 Refrigerants Australia  

 Airconditioning and Refrigeration Equipment Manufacturers Association  

 CSIRO 

 Green Cooling Council  

 Michael Bland 

 BOC 

 Electrolux 

 Environmental Protection Agency, Queensland  

 
3.5 A summary of the views of RRA and interested parties are outlined below. Copies of 

public submissions are available from the ACCC website (www.accc.gov.au) by 
following the ‘Public Registers’ and ‘Authorisations Public Registers’ links. 
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RRA’s supporting submission 
 
3.6 Generally, RRA submits that authorisation of an increased levy on the import and sale 

of refrigerant brings benefits to the environment, the industry and consumers. 

3.7 RRA submits that as the volume of refrigerants it is recovering continues to increase, 
an increase in the levy is required to ensure the continued financial viability of the 
program.  

3.8 RRA submits that their scheme assists Australia in meeting its international obligations 
to control the consumption and production of ozone depleting substances under the 
Montreal Protocol. Thus far, RRA’s recovery program has prevented the emission of 
enough ozone depleting refrigerant to destroy 7.5 million tonnes of stratospheric ozone. 
RRA further submits that its program has made a significant contribution to Australia 
meeting the greenhouse emission reduction targets set out in the Kyoto Protocol.  

3.9 RRA considers that its recovery program encourages industry to engage in 
environmentally responsible practices and assists the industry to comply with their 
environmental and regulatory obligations.  

3.10 RRA commented that an increase in the levy to $2.00 per kilogram may increase the 
prices of goods such as refrigerators, air conditioners and motor vehicles. RRA notes, 
however, that the additional cost will represent only a small increase in the total 
consumer price of each unit.  

3.11 A more detailed outline of RRA’s submissions on the public benefits and detriments 
that it considers will flow from the proposed arrangements is discussed in section 5. 

Interested party submissions  

Department of the Environment, Water, Heritage and the Arts 

3.12 DEWHA submits that a viable product stewardship scheme is an important plank of the 
government’s policy approach to minimising emissions of ODS and SGG refrigerants 
to the atmosphere.  

3.13 DEWHA considers that while there is the potential for other schemes to be established, 
all current licensed importers of ODS and SGG refrigerants have chosen to meet their 
product stewardship responsibilities under the Act through membership of RRA. The 
scheme also assists technicians and refrigerant wholesalers to meet legislated 
requirements to recover and dispose of waste or unwanted refrigerant, by providing an 
equitable mechanism for recovering the cost of disposal. 

3.14 DEWHA submits that an increase in RRA’s levy to $2.00 per kilogram does not appear 
unreasonable given the high cost of refrigerant destruction and the expected growth in 
recovery activities. DEWHA considers, however, that the levy increase needs to be 
considered in terms of RRA’s business model and the importance of its recovery rate 
increasing in the future. 
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Department of Tourism, Arts and the Environment, Tasmania 

3.15 The Department supports the recovery and destruction of ozone depleting and synthetic 
greenhouse gas refrigerants, but submits that it is not in a position to comment in 
relation to the justification for the levy increase. 

3.16 The Department considers that if it is necessary to raise the levy in order for RRA to 
continue these activities, then it has no objection to the increase. 

Environment Protection Authority, South Australia  

3.17 The EPA South Australia submits that RRA’s product stewardship scheme is an 
effective mechanism to protect the environment. The EPA wishes to encourage similar 
industry funded schemes to deal with products that are at the end of their useful life. 

3.18 The EPA South Australia supports the application for authorisation to ensure that the 
funding provided by the levy is sufficient to continue the scheme. 

Environmental Protection Agency, Queensland  

3.19 The EPA Queensland has no significant issues with RRA’s proposal to increase the 
levy on refrigerant gases.  

3.20 The EPA Queensland submits that the proposed increase in the levy would result in an 
almost negligible cost increase to consumers. 

CSIRO 

3.21 The CSIRO submits that RRA’s reclaim and destruction program has been very 
successful in reducing stratospheric ozone destruction and preventing approximately 8 
million tones of CO2-e emissions into the atmosphere.  

3.22 The CSIRO submits that RRA has presented a convincing case that the present levy of 
$1.50 per kilo is not generating sufficient revenue to meet the increased costs of 
refrigerant collection. The CSIRO notes that it appears RRA’s proposed levy of $2.00 
per kilo will provide a stable financial base until at least 2011.  

3.23 The CSIRO considers that RRA’s scheme will result in continued environmental 
benefits with a minimum impact on the cost of refrigeration/airconditioning to 
consumers. 

Actrol Parts Pty Ltd 

3.24 Actrol Parts submits that it fully supports RRA’s program and in particular endorses 
RRA’s public benefit claims.  

3.25 Actrol Parts further submits that it has no objections to a $0.50 per kilogram increase in 
the levy. Actrol Parts considers that the scheme provides a proven established product 
stewardship scheme for the industry at minimal cost to the public. 
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Heatcraft Australia Pty Ltd 

3.26 Heatcraft considers it important that RRA is adequately funded to ensure that it has the 
resources to safely undertake the reclamation and destruction of refrigerant. Heatcraft 
further considers that RRA requires adequate funding to provide appropriate incentives 
and rebates to refrigerant users in order to maximise responsible work practices in the 
field. 

3.27 Heatcraft submits that as volumes of reclaim have increased, an increase in the levy 
from $1.50 to $2.00 is a balanced, fair and appropriate measure. Heatcraft considers the 
increase will enable RRA to maintain reasonable incentives for the market to return 
refrigerant and provide some compensation for the costs associated with managing the 
distribution channel.  

3.28 Heatcraft submits that the levy increase maintains a level playing field for all importers, 
distributors, contractors and end users of refrigerant and does not disturb the 
competitive dynamics of the industry.   

Vehicle Air Conditioning Specialists of Australia 

3.29 VASA supports RRA’s application to increase the levy to $2.00 per kilogram. 

3.30 VASA submits that it supports any ongoing initiatives that will ensure RRA is able to 
continue its valuable contribution to environmental awareness and to support the 
reduction of synthetic greenhouse gas emissions in Australia. 

Motor Trades Association of Australia 

3.31 The MTAA does not support RRA’s application for revocation and substitution and 
suggests that the matter be reviewed in 12 months when further financial data is 
available.  

3.32 The MTAA submits that RRA’s application provided limited financial data to explain 
the need for the increase in the levy, particularly in view of the recent levy increase in 
2006. The MTAA is of the view that RRA has not provided enough information to 
justify the proposed reduction in rebates to contractors and wholesalers. The MTAA 
considers that the further information provided in RRA’s supporting submission does 
not answer their concerns about why a further levy increase is justified at this point in 
time. 

Refrigerants Australia 

3.33 RA supports RRA’s proposal to increase the levy by $0.50 per kilo and submits the 
increase will have minimal detrimental effects on competition.  

3.34 RA submits that the levy increase is warranted because of a significant increase in the 
amount of refrigerant returned to RRA for destruction.  

3.35 RA submits that RRA is the only organisation currently capable of managing the 
product stewardship arrangements that industry is required to take under the legislation. 
RRA considers that RRA’s scheme provides real environmental benefits by minimising 
the emission of fluorocarbon refrigerants.  
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Airconditioning and Refrigeration Equipment Manufacturers Association 

3.36 AREMA submits that RRA performs a valuable and effective role in minimising the 
emissions of fluorocarbon refrigerants in Australia. AREMA considers an increase in 
the per kilo cost of refrigerants for equipment manufacturers and importers is 
outweighed by the public benefit obtained from the continued success of RRA’s 
scheme.  

3.37 AREMA also notes that the cost of refrigerant is a very minor component of the total 
cost of refrigeration and airconditioning equipment.  

Green Cooling Council  

3.38 The GCC considers that RRA is not sufficiently meeting the national interest by way of 
achieving the necessary recovery and mitigation of synthetic and ozone depleting gas 
emissions. The GCC submits that: 

 RRA is recovering less than 6% of SGGs that the RAC industry is emitting; 

 a significant portion of the SGGs being released are ozone depleting substances; 

 an important source of SGG emissions in the RAC industry occurs during the life of 
equipment. This is a matter that RRA does not address; and 

 these SGG emissions give rise to greenhouse gas emissions in the order of 
16,000,000 tonnes per annum, as measured by accepted greenhouse gas accounting. 

3.39 The GCC recommends that the level of the levy be reassessed. The GCC claims that 
RRA’s levy was never set at a level that could be expected to cause a high degree of 
refrigerant recovery, and that a levy of $1.50 is only likely to afford 6 per cent of 
refrigerant recovery.  

3.40 The GCC considers that the commercial incentives to recover end of life gases are too 
low to encourage industry to return refrigerant at a sufficiently high level. The GCC 
submits that this is one of the factors contributing to the relatively low recovery rate of 
RRA; according to the GCC, RRA is failing to reclaim 7000 tonnes per annum in SGG 
emissions.  

3.41 The GCC submits that RRA does not operate in a manner consistent with recognised 
extended producers responsibility principles, in that RRA’s scheme: 

 is not fully transparent;  

 is not fully representative of the refrigeration and air conditioning industry; 

 has no performance criteria;  

 is not inclusive of through life as well as end of life environmental impacts; and 

 is not active in design for environmental impact reduction. 
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Michael Bland 

3.42 Michael Bland does not support RRA’s application for authorisation. 

3.43 Mr Bland submits that RRA should investigate and report on appropriate technology 
that can be used in Australia to properly destroy Australia’s existing bank of 
halogenated refrigerants.  

3.44 Mr Bland submits that the ACCC should deny the application until RRA addresses the 
issues of: appropriate destruction technology and management, transparent accounting 
and auditing systems and the appointment of directors from outside the halogenated 
refrigerant industry.  

BOC 

3.45 BOC supports RRA’s proposal to increase the levy to ensure it can continue to fund the 
recovery and destruction of refrigerant but submits that the rebates paid to contractors 
and wholesalers should remain fixed.  

3.46 BOC is concerned about RRA’s proposal to reduce the rebates available to refrigeration 
contractors and wholesalers who recover and return refrigerant.  

3.47 BOC proposes that RRA and the ACCC should agree upon a mechanism to enable 
RRA to increase the levy on a regular basis to enable it to cover the costs of its 
operation.  

Electrolux 

3.48 Electrolux considers that the proposed levy increase is premature and not sufficiently 
justified. Electrolux submits that authorisation should not be granted to RRA until the 
ACCC is satisfied that all avenues of revenue collection and cost reduction have been 
thoroughly explored.  

3.49 Electrolux submits that market data indicates that some suppliers of refrigerant are 
paying a disproportionate portion of income compared to their market share. Electrolux 
considers that rigorous auditing and enforcement systems are essential to the viability 
of the program. Electrolux submits that when considering RRA’s application, the 
ACCC should be satisfied that audit and enforcement procedures are in place so that all 
importers are paying their share. 

3.50 Electrolux is of the view that if an increase of the levy in less than two years is 
unavoidable, cost reduction performance should be reported and monitored to the 
ACCC to ensure further increases are minimised. 

Submissions received in response to the draft determination 

3.51 The ACCC received submissions from six interested parties in response to the draft 
determination. 

3.52 RRA submits that further consideration should be given to the duration of the 
authorisation. RRA submits that although the impacts of the Emissions Trading 
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Scheme (ETS) are unknown at this time, the level of uncertainty is more broadly based. 
RRA notes that: 

 the ETS may not commence until quite late in 2010, providing insufficient time to 
assess the impacts before the determination expires; 

 the ETS may have a staged introduction for various sectors or greenhouse gases; 

 it is likely that markets for credits, offsets, etc may take time to develop; and 

 it may take some time to assess and understand the impacts the ETS will have on 
various sectors and greenhouse gases. 

3.53 As such, RRA submits that granting authorisation to the arrangements until 31 
December 2011 may be more appropriate. 

3.54 The NSW Department of Environment and Climate Change supports the draft 
determination granting authorisation to RRA to increase the industry agreed levy to 
$2.00 per kilogram. DECC is satisfied that an increase in the levy is likely to result in 
public benefits, mainly in the form of environmental and efficiency benefits.  

3.55 AREMA and RA support the revocation and substitution of authorisation A91008 but 
submit that the timeframe for authorisation should be extended until November 2012. 
AREMA and RA consider that given the lack of detail on how the ETS would impact 
on SGGs, any implications for RRA’s activities would not be fully understood until the 
latter part of 2010.  

3.56 The FCAI does not support RRA’s application to increase the industry agreed levy on 
refrigerant gas to $2.00 per kilogram. The FCAI agrees with the MTAA that RRA has 
not made its case to justify increasing the levy. The FCAI submits that the proposal 
should be delayed until the ETS is finalised and the future of RRA’s program is clear. 

3.57 The GCC submits their objection to any extension of the authorisation date beyond 31 
December 2010, noting that: 

 the role of fluorocarbon refrigerants in the ETS will be clarified well before 2010, 
with a Green Paper to be released by the Government as early as July 2008. RRA 
will have ample time to estimate the likely impacts on its operations in advance of 
the ETS commencing. 

 The ETS may create opportunities for new organisations to enter the market and 
fulfil the same function as RRA. An extension of the authorisation may diminish 
the opportunities for such competitors.  

3.58 The GCC considers that in the event an extension beyond 2010 is warranted, there is 
sufficient time after the announcement of the final ETS mechanism for RRA to seek an 
extension. 

3.59 The ACCC’s views on the length of authorisation are outlined in Chapter 5. 
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4. The net public benefit test 

4.1 Under section 91C of the Act, the ACCC may revoke an existing authorisation and 
grant another authorisation in substitution for the one revoked, at the request of the 
person to whom the authorisation was granted or another person on behalf of such a 
person. 

4.2 In order for the ACCC to grant an application to revoke an existing authorisation and 
grant a substitute authorisation, the ACCC must consider the substitute authorisation in 
the same manner as the standard authorisation process (as outlined in Chapter 1). 

4.3 Under section 91C(7) the ACCC must not make a determination revoking an 
authorisation and substituting another authorisation unless the ACCC is satisfied that 
the relevant statutory tests are met. 

Application A91079 

4.4 RRA is seeking a substitute authorisation under section 88(1) of the Act to make and 
give effect to a contract or arrangement, or arrive at an understanding, a provision of 
which would have the purpose, or would have or might have the effect, of substantially 
lessening competition within the meaning of section 45 of the Act. The relevant tests 
for this application are found in sections 90(6) and 90(7) of the Act. 

4.5 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public and 

 this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the proposed 
contract or arrangement was made and the provision concerned was given effect to. 

Application of the tests  

4.6 The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition.8 

4.7 However, the Tribunal has previously stated that regarding the test under section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of competition does  
not mean that other detriments are not to be weighed in the balance when a judgment is being 
made.  Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on 

                                                 
8  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
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society.  Such detrimental effect as it has must be considered in order to determine the extent of 
its beneficial effect.9 

4.8 Consequently, given the similarity of wording between section 90(6) and (90(7), when 
applying these tests the ACCC can take most, if not all, detriments likely to result from 
the relevant conduct into account either by looking at the detriment side of the equation 
or when assessing the extent of the benefits.  

Definition of public benefit and public detriment 

4.9 Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 
should be given its widest possible meaning.  In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.10 

4.10 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.11 

Future with-and-without test 

4.11 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.12 

4.12 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

Length of authorisation 

4.13 The ACCC can grant authorisation for a limited period of time.13 

 

                                                 
9  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

10  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 
(1976) ATPR 40-012 at 17,242. 

11  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
12  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 

13  Section 91(1). 
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Conditions 

4.14 The Act also allows the ACCC to grant authorisation subject to conditions which the 
ACCC considers necessary in order to satisfy the net public benefit test.14 

Future and other parties  

4.15 Applications to make or give effect to contracts, arrangements or understandings that 
might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

 persons who become party to the contract, arrangement or understanding at 
some time in the future15 

 persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.16 

                                                 
14  Section 91(3). 
15  Section 88(10). 
16  Section 88(6). 
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5. ACCC evaluation 

5.1 The ACCC’s evaluation of RRA’s proposed arrangements is in accordance with the net 
public benefit test outlined in Chapter 4 of this determination. As required by the test, it 
is necessary for the ACCC to assess the likely public benefits and detriments flowing 
from the proposed arrangements.  

The market 

5.2 The first step in assessing the effect of the conduct for which the substitute 
authorisation is sought is to consider the relevant market(s) affected by that conduct. 

5.3 RRA’s arrangements allow for organisations that import refrigerant gases into Australia 
to impose a per kilogram levy when they on-sell those refrigerant gases for uses such as 
in refrigeration and air-conditioning units. The money raised from the levy is then 
remitted to RRA.  

5.4 The ACCC considers therefore that the area of competition which is likely to be most 
affected by RRA’s arrangements is for the wholesale supply of refrigerant gases in 
Australia and the market for the recovery and disposal of refrigerant gases.  

5.5 In addition, the ACCC considers that as the acquirers of these gases (i.e. air-
conditioning and refrigerator manufacturers) are likely to pass the cost of the levy on to 
intermediary and end consumers, the broader market for the wholesale and retail supply 
of products containing refrigerant gases is also likely to be affected.       

The counterfactual 

5.6 As noted in Chapter 4 of this determination, in order to identify and measure the public 
benefit and public detriment generated by conduct, the ACCC applies the ‘future with-
and-without test’. This involves a counterfactual of identifying the conduct likely to 
occur if authorisation is not granted. 

5.7 The ACCC is of the view that absent the authorised arrangements, importers of 
refrigerant gases would still be required to organise for the disposal of refrigerant gases 
which they import and sell. This may take place on an individual basis, or one or more 
independent disposal service providers would establish reclaim operations in Australia. 
The ACCC notes that this has been the experience in the United States, which has 
numerous independent refrigerant reclaim operations17. 

5.8 However, there is some uncertainty as to whether alternative disposal systems could be 
established in the short term and whether they could be as effective and efficient as 
RRA.   

                                                 
17 see <www.epa.gov/ozone/title6/608/reclamation/reclist.html> 
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Public detriment  

5.9 In general terms, any agreement amongst competitors to increase their prices is likely 
to lessen competition relative to a situation where each business individually makes its 
own pricing decisions. However, the extent of the detriment and the impact on 
competition of the collective agreement will depend upon the specific circumstances 
involved. 

5.10 In this instance, RRA is proposing to increase the agreed levy of $1.50 per kilogram to 
$2.00 per kilogram of refrigerant gas imported or sold in Australia. The ACCC 
considers that this may potentially result in a number of anticompetitive detriments, 
which are discussed below.   

Barriers to entry 

5.11 The ACCC considers that the current arrangements may limit the potential for new 
commercial entities to enter the industry in place of or in competition with RRA. The 
current industry structure, which supports a non-profit, industry funded entity, may 
create a barrier to entry for an organisation that is capable of disposing of refrigerant 
gases more efficiently than RRA.  

5.12 In this context it is important to note the likely counterfactual if RRA was unable to 
continue its operations. The ACCC understands that while in theory alternative 
schemes could be established in competition with RRA’s, there are practical barriers to 
entry, and it is uncertain how viable and efficient another scheme would be, particularly 
in the short term.  

5.13 The ACCC considers, however, that the industry would be likely to support a 
commercial entity’s entry into the industry, where the new entrant is able to 
demonstrate a capacity to dispose of refrigerant gases cheaper than RRA. In these 
circumstances the voluntary nature of the arrangements would allow manufacturers to 
take advantage of more efficient services. 

Increase in prices for consumers  

5.14 The ACCC is of the view that the imposition of a revised levy at a higher rate of $2.00 
is likely to result in an increase in the cost of products containing refrigerant gases. The 
ACCC considers it likely that the businesses that are acquiring refrigerant gases from 
the importers are then likely to pass this increase on to end consumers. It appears that 
ultimately this increase will lead to higher prices being paid by end consumers.     

5.15 The ACCC considers that, based on the information provided by RRA, any increase in 
prices to consumers is likely to be small. For example:  

 a refrigerator that retails for $1,000 contains an average of 200 grams of refrigerant 
gas. The current cost of the levy is 30 cents with the proposed increase raising the 
levy to 40 cents. 40 cents comprises approximately 0.04% of the retail price of the 
product; and 

 a split system air-conditioner that retails for $2000 contains an average of 1500 
grams of refrigerant gas. The current cost of the levy therefore is $2.25 with the 
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proposed increase raising the levy to $3.00.  $3.00 comprises approximately 0.15% 
of the retail price of the product. 

5.16 Therefore, the ACCC considers that whilst the levy is likely to increase prices to 
consumers, the amount of the increase is likely to be negligible relative to the total 
retail price and is also reasonable given the cost of reclaiming and destroying gases.   

Potential for collusive anticompetitive conduct beyond that authorised 
5.17 Generally, the ACCC would be concerned if, under the guise of the authorised 

arrangement, other issues were collectively determined between the authorised parties. 
For example, the ACCC would be concerned if importers of refrigerant gases were to 
raise issues of pricing (beyond the levy) or market sharing during any discussion with 
RRA about its activities.       

5.18 However, in this regard the ACCC notes that the levy arrangements have been in place 
for more than ten years and there is no evidence to suggest that they have been or are 
likely to be utilised in any way contrary to the authorised conduct.  

ACCC conclusion on public detriments  

5.19 Overall the ACCC is of the view that although implementing the proposed levy 
increase from $1.50 to $2.00 is likely to increase prices for consumers, any such 
increase would be negligible.  

5.20 In addition, the ACCC considers that the arrangements are unlikely to result in 
collusive activities beyond those authorised and do not preclude the potential entry of a 
commercial competitor to RRA.       

Public benefit 
5.21 RRA submits that its recovery and destruction program delivers public benefits. These 

benefits can be broadly described as: 

 environmental benefits, including assisting industry to comply with its 
regulatory requirements and assisting Australia in meeting its international 
obligations; and 

 efficiency benefits  

Environmental benefits 

5.22 RRA submits that its program provides a public benefit by assisting importers of 
refrigerant gases to comply with their legislative obligations and encouraging industry 
to engage in environmentally sound practices.  

5.23 Generally, the ACCC considers that a scheme or arrangement which achieves the goal 
of providing greater protection of the environment is likely to result in a benefit to the 
public. RRA’s stated objectives are to assist in minimising the release of ozone 
depleting substances into the atmosphere and reduce the damage to the ozone layer.   
To this extent, the ACCC notes that a number of interested party submissions are of the 
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view that RRA’s recovery program provides environmental benefits through the 
reduction of fluorocarbon refrigerant emissions.18  

5.24 The Green Cooling Council submission raises concerns about the achievements of 
RRA’s program. The GCC submits that the recovery rate of end of life gases is 
relatively low; between 16 and 24 per cent after 14 years of operation. 

5.25 The decommissioning and disposal of equipment, such as motor vehicles and air 
conditioning systems, provides the opportunity for recovering refrigerant. RRA has 
indicated that it is reclaiming between 30.5% and 51% of the volume of refrigerant 
available for recovery, as set out in Table 2.19  

5.26 Table 2: Calculating the percentage of refrigerant available for recovery 

                                               
Source: RRA, Application for authorisation A91079, response to ACCC questions, 12 February 2008. 

5.27 RRA derived these numbers using the following information:  

 approximately 600,000 motor vehicles are disposed of annually. Generally these are 
older vehicles, so around half have air conditioning systems. The average charge 
for these units is 0.8 kilograms and assuming half the charge remains at disposal, 
120 tonnes is available for recovery. Should three quarters of the vehicles have air 
conditioning units fitted, then the amount available for recovery would be 180 
tonnes. 

                                                 
18 CSIRO submission to the ACCC, 28 January 2008, Actrol Parts, Submission to the ACCC, 7 January 2008, 
DEWHA Submission to the ACCC, 21 January 2008, Refrigerants Australia Submission to the ACCC, 24 January 
2008, AREMA Submission to the ACCC, 25 January 2008.  
19 RRA, Application for authorisation, A91079, response to ACCC questions, 12 February 2008. 
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 approximately 6 million air conditioning systems with an average charge of 1.66 
kilograms are installed in Australia. Around half of these systems were installed in 
the last five years and will not be due for retirement for many years due to an 
average life of fifteen years. Using an annual leakage rate of 3%, RRA estimates 
that the amount available for recovery each year is 365 tonnes. If the average life of 
the air conditioning systems proves to be only twelve years, then the amount 
available for recovery would be 530 tonnes. 

 the amount of refrigerant available for recovery from other refrigeration and air 
conditioning plants is not known with certainty, but is likely to be around 300 
tonnes per annum. This is based on a fifteen year equipment life and two thirds of 
the charge being present when decommissioned.  

 not all refrigerant recovered from systems during service or at end of life is returned 
to RRA for destruction. RRA submits that the high and increasing costs of some 
refrigerants will provide a strong incentive for contractors to reuse recovered 
product. RRA recovered 403 tonnes in 2006/2007 and considers that 600 tonnes 
was retained and reused, as is common industry practise. RRA notes this amount 
may be much higher. 

5.28 RRA notes that the GCC does not make allowance for leakages from equipment and 
recycling and reuse of recovered refrigerants, which is a common industry practice. 
RRA submits that it takes back all recovered ozone depleting and SGG refrigerant 
made available to its collection system.  

5.29 It appears to the ACCC that RRA has demonstrated the achievement of its objectives 
through, amongst other things, the recovery of approximately 2,200 tonnes of ozone 
depleting and SGG refrigerants. The ACCC notes in that regard comments by the 
CSIRO that the program has been very successful in reducing stratospheric ozone 
destruction and preventing approximately 8 million tonnes of CO2-e emissions into the 
atmosphere. 

5.30 That being said, the ACCC notes that legislation mandates the participation of both 
importers and sellers of refrigerant gas in a disposal scheme, such as that established by 
RRA. As such, the ACCC considers that environmental benefits may accrue to some 
extent under the counterfactual, potentially with the disposal services undertaken either 
individually or by a third party provider. 

5.31 The ACCC does, however, consider that some additional benefits are likely to arise 
from the proposed conduct over the counterfactual. The ACCC notes that the current 
system standardises compliance throughout the industry, and is paid for by importers at 
the time that the product is brought into the country. The ACCC considers that the 
current system is likely to be less complex than a system involving a number of 
different schemes and is likely to maximise the efficient disposal of refrigerant gases.  

Efficiency benefits 

5.32 RRA claims that there is a significant public benefit in providing the industry with a 
proven program that complies with all regulatory requirements.  

5.33 The ACCC notes that some interested parties have raised concerns about the efficiency 
of the program. 
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Collection of the levy 

5.34 Electrolux has raised concerns that some suppliers of refrigerant are paying a 
disproportionate portion of income compared to their market share. Similarly, the GCC 
claims that the RRA program appears to have collected the levy from only 80 per cent 
of the imports.  

5.35 The ACCC notes the information provided by RRA in regard to the auditing and 
enforcement processes in place to ensure all importers are paying the levy.20 In 
particular, RRA indicated that all contributors to RRA’s program have a contract that 
allows for RRA to audit the contributor’s imports and payments to RRA. These audits 
may be conducted by RRA personnel or an independent organisation such as 
PricewaterhouseCoopers.  

5.36 In addition to audits, RRA liaises with DEWHA, as the Department is able to compare 
RRA records with their own. Should importers refuse to provide correct information 
and timely payments to RRA, they may be suspended or expelled from the product 
stewardship program. As a consequence, they would be unable to legally import 
equipment containing refrigerant. The ACCC considers that these auditing and 
enforcement procedures are sufficient to ensure importers comply with the levy 
requirements. 

Payment of rebate to contractors and wholesalers 

5.37 Under RRA’s current business model, a rebate is paid to contractors and wholesalers on 
a per kilo basis for refrigerant that is recovered and returned to RRA. RRA submits that 
the contractor rebate is meant to be an incentive to recover and return refrigerant, 
whereas the objective of the wholesaler rebate is to reimburse wholesalers some of the 
cost of taking back recovered refrigerant.  

5.38 In conjunction with the levy increase that forms the basis of this application, RRA 
proposes to reduce the rebates paid to contractors and wholesalers. The contractor 
rebate, currently set at $5.00 per kilogram, will be reduced to $3.00. The wholesaler 
rebate, currently set at $9.50 per kilogram, will be reduced to $7.50.  

5.39 The ACCC notes from RRA’s Annual Report that approximately 60 per cent of 
operating costs are allocated to payment of the contractors and wholesalers rebate, and 
only 30 per cent goes towards destruction costs.21  

5.40 The Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 created a 
national licensing and authorisation system. Given the legislative requirements placed 
on industry participants to recover and safely dispose of refrigerant, the ACCC believes 
that it is important to consider the question of whether the rebate payments continue to 
be justified.  

5.41 The MTAA submits that the financial data provided by RRA does not adequately 
justify their proposal to reduce the rebates paid to wholesalers and contractors.  

                                                 
20 RRA Application for authorisation A91079, response to ACCC questions, 12 February 2008. 
21 Refrigerant Reclaim Australia, Annual Report 2006-2007, p. 17. 
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5.42 BOC is concerned that a reduction in rebates will place considerable financial hardship 
on wholesalers and contractors. BOC notes the costs of participating in the stewardship 
scheme continue to increase, including the costs of transportation and reclaim 
cylinders.   

5.43 The GCC claims that the commercial incentives to recover end of life gases are 
insufficient to encourage contractors and wholesalers to seek a high level of recovery. 

5.44 RRA has indicated that the financial incentives provided to wholesalers and contractors 
have had an impact on the amount of refrigerant being recovered. RRA indicated that 
prior to the introduction of the legislative changes in 2005, an increase in the contractor 
rebate in 2003 resulted in strong growth in the recovered volume of refrigerant.  

5.45 With the introduction of the new Act, however, RRA considers it is now possible to 
reduce the rebate to the suggested level without experiencing a negative impact on 
recovery.  

5.46 RRA submits that should the rebate cease altogether, there would likely be a reduction 
in the amount of refrigerant being returned, and wholesalers would likely charge 
contractors a fee for each kilogram of refrigerant they return. RRA submits that the 
charge by the wholesalers may potentially be substantially more than the rebate being 
paid to contactors, which would result in a disincentive and a significant reduction of 
the volume of refrigerant being recovered.  

5.47 RRA indicated that the payment to wholesalers is not an incentive but a reimbursement 
of some of the costs incurred and the adjustment to the wholesaler rebate is based on an 
analysis of direct costs and the need for long term sustainability.  

5.48 The ACCC considers that the rebates are justified and contribute to the ongoing success 
of RRA’s scheme. The ACCC is of the view that the rebate supports compliance with 
the legislative requirements by industry participants. 

Review of revenue and cost 

5.49 The ACCC notes that RRA has undertaken a review of its current structure and 
business model. In 2007, a consulting company reviewed RRA’s operations to identify 
cost savings and it was determined that there was scope for realigning rebates and 
reducing the cost of destruction. RRA has considered the financial implications of the 
sustained growth in the amount of refrigerant being recovered since the introduction of 
the Ozone Protection and Synthetic Greenhouse Gas Management Act 1989. After 
consultation with industry, RRA has concluded that in order to ensure the program is 
sustainable in the long term, it is necessary to increase revenue and reduce costs. 

5.50 The ACCC notes that a number of interested party submissions raised concerns with 
regard to the proposed levy increase. In particular, the MTAA submitted that the 
financial data provided by RRA does not adequately justify the need for a levy increase 
at this time. Electrolux considered that all avenues of revenue collection and cost 
reduction should be thoroughly explored before an increase in the levy was 
implemented. 
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5.51 The ACCC notes RRA’s supporting submission, which sets out a detailed analysis as to 
the need to increase the levy in order to continue to operate the program and deliver the 
public benefits claimed. 

5.52 RRA submits that the proposed levy increase reflects the increased amount of 
refrigerant being recovered through its program. In its previous application for 
authorisation A91008, RRA indicated that further increases in the levy would be 
required as the volume of refrigerant continued to grow and costs increased 
commensurately.  

5.53 The ACCC notes that in 2006/2007, RRA recovered an additional 53 tonnes of 
refrigerant over the projected forecast, at a cost to the program of $1.3 million.22 The 
total amount of refrigerant recovered for the 2006/2007 financial year was 403 tonnes, 
compared with 226 tonnes in 2004/2005.23 

5.54 RRA estimates that the volume of refrigerant recovered will increase by 70 per cent in 
the three years to 2010/2011. The growth rate is less than recent years and reflects the 
maturing impact of the Ozone Protection and Synthetic Greenhouse Gas Management 
Act 1989. This growth is due to increased recovery of HFCs, engagement of the 
automotive sector and the implementation of the regulatory compliance program.24  

5.55 RRA submits that continued growth of its program will require changes to the key 
financial drivers to ensure longer term sustainability. Graph 1 shows RRA’s estimated 
financial position if no change is made to the levy and rebates. 

5.56 Graph 1: Financial projection with industry volume forecast 

                     
Source:  RRA, Application for authorisation A91079. 

                                                 
22 RRA, Application for authorisation A91079. 
23 RRA, Annual Report 2006-2007, p. 3. 
24 RRA, Annual Report 2006-2007, p. 7. 
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5.57 Based on the financial data provided by RRA, the ACCC accepts that the proposed levy 
increase corresponds to an increase in the volume of refrigerant being recovered and 
destroyed by RRA. The ACCC considers that in order to enable the amount of 
refrigerant being recovered to continue to increase, the levy must be increased to ensure 
the longer term financial viability of RRA’s program. 

Overall efficiency 

5.58 The ACCC is of the view that it is likely to be considerably cheaper and more efficient 
for there to be a single, industry funded disposal program than for each individual 
importer to fund its own reclamation and recycling program. For example, the ACCC 
considers that there are likely to be efficiencies in having a single system of collection 
and disposal.  

5.59 The ACCC considers that, insofar as these efficiencies result in cost savings for 
importers of refrigerant gases and they are passed on to consumers, the levy increase is 
likely to result in a public benefit.  

ACCC conclusion on public benefits 

5.60 The ACCC considers that the on-going operation of the program facilitated by an 
increase in the levy to $2.00 per kilogram of refrigerant gas imported and sold in 
Australia is likely to result in both efficiency and environmental benefits. In addition, 
the ACCC considers that the continuation of RRA’s activities is likely to assist 
Australia in its efforts to comply with its international greenhouse gas commitments. 

Balance of public benefit and detriment  

5.61 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the proposed arrangements are likely to result in a public benefit that will outweigh any 
public detriment. 

5.62 In the context of applying the net public benefit test at section 90(8)25 of the Act, the 
Tribunal commented that: 

 … something more than a negligible benefit is required before the power to grant authorisation can 
be exercised.26 

5.63 The ACCC considers that the proposed levy increase is likely to result in limited public 
detriments.  

5.64 The ACCC is satisfied that the proposed arrangements are likely to generate public 
benefits, mainly: 

 environmental benefits; and 

 efficiency benefits  
                                                 
25  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
26  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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5.65 On balance, the ACCC considers the public benefit is likely to outweigh the public 
detriment. 

Length of authorisation 

5.66 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances.  

5.67 In this instance, RRA seeks authorisation for a period of five years. 

5.68 The ACCC notes the Australian Government’s commitment to establish an Australian 
Emissions Trading Scheme (AETS) by 2010. The ACCC considers that it is likely that 
the establishment of an AETS would have some impact on the RAC industry and 
therefore the environment in which the RRA scheme operates.  

5.69 In these circumstances, the ACCC considers that a shorter time period for authorisation 
would be more appropriate.  

5.70 The ACCC notes the submissions of some interested parties that authorisation should 
be granted for five years to allow RRA sufficient time to assess any material effects the 
AETS would have on its recovery program.  

5.71 In this context the ACCC notes comments by DEWHA that the role of SGGs in the 
AETS, and the likely impacts on RRA, will be much clearer when the final design of 
the scheme is concluded in late 2008. As such, the ACCC considers that the 
authorisation period will allow RRA sufficient time to consider the impact on its 
operations prior to the commencement of the AETS.  

5.72 The ACCC grants authorisation A91079 to RRA until 31 December 2010.  
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6. Determination 

The application 

6.1 On 19 December 2007, Refrigerant Reclaim Australia lodged application A91079 with 
the Australian Competition and Consumer Commission (the ACCC). 

6.2 Pursuant to section 91C of the Act, the application was lodged to revoke authorisation 
A91008 and substitute it with a new authorisation to: 

 make a contract or arrangement, or arrive at an understanding, a provision of which 
would have the purposed, or would have or might have the effect, of substantially 
lessening competition within the meaning of section 45 of the TPA and; 

 To give effect to a provision of a contract, arrangement or understanding which 
provision has the purpose, or has or may have the effect, of substantially lessening 
competition with the meaning of section 45 of the TPA. 

In particular, RRA seeks authorisation to increase the industry agreed levy from $1.50 
to $2.00 per kilogram of ozone depleting and synthetic greenhouse gas refrigerants 
imported as bulk or contained in equipment, and sold in Australia. 

The net public benefit test 

6.3 For the reasons outlined in Chapter 5 of this determination, the ACCC considers that in 
all the circumstances the arrangements for which the substitute authorisation is sought 
are likely to result in a public benefit that would outweigh the detriment to the public 
constituted by any lessening of competition arising from the arrangements. 

6.4 The ACCC therefore revokes authorisation A91008 and grants authorisation A91079 
in substitution. 

Conduct for which the ACCC grants authorisation 

6.5 The ACCC grants authorisation to allow importers of refrigerant gases to collectively 
agree to increase the levy from $1.50 to $2.00 per kilogram of ozone depleting and 
synthetic greenhouse gas refrigerants imported as bulk or contained in equipment, and 
sold in Australia.  

6.6 This determination is made on 14 May 2008. 


