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1 Executive summary 

This submission is made on behalf of BPAY Pty Ltd (BPAY), which conducts a 
scheme for bill payment and presentment services, including online and by telephone. 
BPAY opposes the exclusive dealing notification number N93365 lodged by eBay 
International AG (eBay) on 1 1 April 2008 (~otification).' The Notification 
announced eBay's intention to require sellers and buyers on the eBay website 
http://www.ebav.com.aul (eBay website) to use the online payment service provided 
by its related body corporate, PayPal Australia Pty Ltd (PayPal), and to cease 
allowing online payment methods provided by competing third party providers. 

In this submission, BPAY submits that: 

The Notification would exclude current and future competitors 
- a PayPal monopoly over eBay payments would exclude competing 
systems from the largest and most diverse part of the online payment market, 
preventing them from gaining a foothold and foreclosing future competition; 

The Notification would create a self-perpetuating cycle of 'lock-in' 
- excluded payment services would also be hindered outside eBay, as both 
sellers and buyers would be less likely to choose those services over PayPal if 
they already have a PayPal account and are unfamiliar with the alternatives; 

The public benefits suggested by eBay are illusory 
- competing payment methods offer equal or better levels of buyer and 
seller protection; benefits to eBay are private rather than public benefits; 

The Notification would directly raise prices for millions of Australians 
- there would be higher transaction costs and no competitive safeguards to 
prevent PayPal or eBay unilaterally raising prices in the future; 

The Notification would unreasonably restrict consumer choice 
- millions of Australians would be effectively forced to use PayPal; eBay's 
dominance of the online auctions and classifieds market means they would 
have little practical choice but to accept this restriction; 

The Notification is likely to impair, not improve, online security 
- mandating PayPal concentrates security around a central point of failure 
that is demonstrably less secure than alternative payment methods, and 
increases the risk posed by online phishing scams that target PayPal users; 

The Notification would reduce innovation in online payments generally 
- PayPal would not need to compete on its merits with alternative payment 
systems, leading to higher prices and lower security and customer service 
standards; high barriers to market entry are likely to discourage investment in 
alternatives; 

The Notification poses significant risks to the financial system 
- exclusive use of PayPal undermines the existing consumer protection 

See eBay International AG, Form G - Notification of Exclusive Dealing (1 1 April 2008). 
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framework; financial institutions are likely to bear the cost of increased fraud 
and reduced consumer confidence; and 

The Notification is disproportionate to the stated objectives 
- PayPal is already available to consumers; eBay could specify objective 
and non-discriminatory security criteria for accrediting third party payment 
systems; denying access to competitors is neither necessary nor sufficient. 

In light of these factors, BPAY submits that the Notification would have the effect or 
likely effect of substantially lessening competition in the market for online payments 
in Australia, and that any likely benefit to the public would not outweigh the 
detriment to the public from the lessening of competition. 

Accordingly, BPAY submits that the Australian Competition & Consumer 
Commission (ACCC) should exercise its power under s 93(3) of the Trade Practices 
Act 1974 (Cth) (Act) to issue a notice revoking the Notification. 

2 Background 

2.1 Online payment services 

Online payment services allow consumers to purchase goods or services over 
the internet and to transact with one another. Broadly, there are three types of 
online payments: 

(a) Person-to-business payments (P2B Payments) 
these are the most common payments, typically provided as 
consideration by a purchaser for the sale of consumer goods; 

(b) Person-to-person payments (P2P Payments) 
payments made from one individual or peer to another (for example, 
for the sale of second-hand goods); and 

(c) Business-to-business payments (B2B Payments) 
payments made from one business to another, typically on a larger 
scale than P2B or P2P micro-payments. 

Online payment services are to be distinguished from traditional offline 
payment services such as personal cheque, money order, cash on delivery or 
wire transfer, which are by their nature less suitable for conducting 
transactions over the internet. Use of these payment services involves a 
manual, physical process - such as attending a bank branch - and is 
typically slower and less verifiable than online methods of payment. For this 
reason, such methods are less frequently used in electronic commerce than 
their online counterparts. 

Most online payment services are characterised by the following attributes: 

Speed 
payments are processed quickly and can generally be tracked through 
a web interface in real-time; 
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Checkout integration 
payments are integrated with online 'shopping carts' or 'checkout' 
systems, allowing users to pay for goods from the interface provided 
by a merchant; 

Ease of use 
payments are simple to send and receive and generally require 
minimal intervention by users in order to be processed; 

Low transaction costs 
the payee typically incurs a small ad valorem processing fee, while 
payers face no fees or minimal fees; and 

Choice of funding options 
online payments are normally funded by a combination of pre-paid 
debit, pre-arranged credit (eg, credit card) or direct deposit from a 
linked bank account. 

In its Survey of Developments in Electronic Money and Internet and Mobile 
Payments (March 2004), the Bank for International Settlements notes several 
of these developments. It observes that: 

Internet payments are becoming more widely used in Australia. In particular, 
the number of direct credit payments initiated over the internet has increased 
significantly over the past year. This growth is in line with the increasing use of 
internet banking services in Australia. Various EBPP [electronic bill 
presentment and payment] systems . . . have been launched in Australia in recent 
times. 

. . . Internet payments which rely on an 'electronic purse' are provided by 
international as well as domestic service providers. These systems are 
characterised not only by the ability to make credit payments between users of 
the system, but also by the ability of online merchants to use the system to 
receive payments for goods and services2 

Some payment methods, such as direct deposit, can be characterised as both 
online and oMine payment methods. For example, a direct deposit could be 
initiated by the payer using the electronic banking interface of their financial 
institution, or conducted in person at a bank branch. 

2.2 eBay 

Sewice description 

The eBay website describes itself as 'a global online marketplace where 
practically anyone can trade practically anything.'3 eBay does not provide 
goods directly to purchasers, but provides services in the form of an 
electronic marketplace in which transactions between eBay's members are 

Bank for International Settlements, Survey of Developments in Electronic Money and Internet and 
Mobile Payments (2004) 14. 

eBay Inc, e6ay Marketplace Fast Facts (2008) eBay Media Centre 
<http://news.ebay.com/fas~acts-ebay~marketplace.dm>. 
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facilitated. eBay may broadly be described as a provider of online auction 
services and online shopping services. 

Popularity among consumers 

eBay is the largest online shopping and auction website in Australia, and the 
most frequently visited website in the 'shopping and classifieds' category.4 
Visits to the eBay website accounted for 1.9 1 per cent of all Australian 
internet traffic, making it the fifth most popular website overall. It is the most 
searched for shopping keyword on Australian search engines, with 6.63 per 
cent of total search v01ume.~ This places it well ahead of its closest 
competitors. 

According to a Fact Sheet published by e ~ a ~ , 6  and by its admission in the 
~otification; over 5.94 million Australians now shop online through the 
eBay website. Given that only 7.07 million Australians are known to be 
internet shoppers, this means that over 84 per cent, or 5 out of every 6, 
Australian online shoppers use e ~ a ~ . '  

Uptake by small businesses 

eBay has stated that there are around 1.3 million sellers who use eBay as their 
primary or secondary source of income. Some 8500 of these people reside in 
Australia (professional eBay sellers): including 2500 Australians for whom 
eBay is their primary source of income. 

Market perception 

eBay is frequently regarded as having the largest share of the online shopping 
market, both in Australia and elsewhere. For example, one news report of 17 
April 2008 refers to eBay as the 'dominant online shopping and classifieds 
player'.'0 Another article of 2 September 2007 noted that eBay's market 
share 'was 844 times greater' than Google's competing Google Base 
service." One eBay ' Powerseller', while criticising recent fee increases, 
recently stated that 'eBay is still and will always be the #1 place for e- 
commerce. period. ' I 2  

Hitwise Pty Ltd, Top 20 Websites - March 2008 (March 2008) HitWise Australia 
<http://au.hitwise.com/datacenterlrankings.php>. 

Hitwise Pty Ltd, Top 10 lndustry Search Terms - March 2008 (March 2008) HitWise Australia 
~http:l/au.hitwise.comldatacenterlindustrysearchterms/shopping.php~. 

eBay Australia Pty Ltd, e6ay Australia Celebrates 5 Millionth Member (31 January 2007) eBay 
Australia Media Centre ~http:/lpics.ebaystatic.comlaw/pics/au/pr/5%20Million%20alert%20 
FINAL.pdf>. 

eBay International AG, Form G - Notification of Exclusive Dealing (1 1 April 2008) item 3(b)(i). 
See AC Nielsen Australia, Consumer Report 2H2006 (November 2006). 
eBay Australia Pty Ltd, eBay Fact Sheet (31 March 2006) eBay Australia Media Centre 

~http://pics.ebaystatic.com/aw/pics/au/newleBayFactSheetAprO6.pdf~. 
lo Marko Barosevic, RBA May Weigh in on e6ay Case at ACCC (17 April 2008) Smart Company 

~http://www.smartcompany.com.au/Free-Articles/The-Briefing/20080417-RBA-to-weigh-in-on- 
eBay-case-at-ACCC.html>. 

David Utter, PayPal, eBay Crushing Google's Options (2 September 2007) Web Pro News 
<http://feeds.feedburner.com/webpronews/all>. 

l2 Paul Rapa, A Solution for e6ay and Its Frustrated Seller Community (6 March 2008) Seeking 
Alpha ~http:Nwww.seekingalpha.com/article/67369-a-solution-for-ebay-and-its-furstrated-seIler- 
community>. 
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Competitors 

eBay faces only nascent competition in the market for online auctions and 
classifieds in Australia. Oztion, BidSell and eSwap are each new entrants to 
the market and with the exception of Oztion these have yet to capture a 
significant share of auction activity. This is reflected by a comparison of the 
number of users registered at each of these sites (Figure l):I3 

eBay's share of the Australian 
online auction market 
by registered 
users 

o Bidsell 

eBay's closest competitor is Oztion, which reports 256 234 users relative to 
eBay's 5 940 000 users. Obviously, there is likely to be considerable overlap 
between the identity of these users. 

A comparison of the number of listed items is also instructive, though it 
should be remembered that there is also likely to be some overlap between 
listings (in the sense that an item may be simultaneously listed on multiple 
online marketplaces) (Figure 2): 

l3 Note: One online classifieds website, TheTradingPost.com.au, could not be included in this 
table, as relevant user data for that website could not be obtained. 
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Share of Australian online auctions by 
number of listed items 

u Trading Fbst 

eSw ap 

Bidsell 
Oztlon 

Although difficult to estimate in the absence of confirmed statistics, these 
data suggest that eBay conducts the majority of online auctions in Australia 
- between 65 and 90 per cent. Activity recorded by Google Trends confirms 
this view (Figure 3): 

AH-- Himn H$m O.*j May 25 2Mlb 
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2.3 PayPal 

Service description 

PayPal is a provider of P2B and P2P micro-payment services. It is the largest 
and longest established online payment provider, a wholly-owned subsidiary 
of eBay Inc and a related body corporate to eBay. 

PayPal makes money in several ways: 

transaction fees (between 1.1 and 2.4 per cent of all payments); 

foreign exchange fees (when money is converted to or from AUD); 

online payment processing ($0.30 fee per merchant transaction); 

fees for foreign payments (received by an Australian user from 
abroad); 

withdrawal fees (whenever a user wants to 'exit' the PayPal system 
and transfer their money to a bank); and 

customer balances (PayPal earns a return on customer balances).14 

Australian user base 

PayPal has grown rapidly since its Australian launch in January 2005. By 
January 2006 it had over 2 million Australian users. By March 2008, that 
number had grown to 'over 5 million registered accounts'.I5 This gives it a 
similar customer base to eBay in Australian online shopping. 

PayPal has stated, through eBay, that PayPal is both the most preferred and 
the most frequently used online payment service in ~ustra1ia.I~ This places it 
ahead of both Visa and Mastercard, and gives it a substantial share of the 
market for online payments in ~us t ra l i a . '~  

According to a 2007 HitWise report,18 PayPal holds a 43.05 per cent share of 
visits in the 'business and finance - IT and internet industry' category of 
websites, and accounts for a majority of online payments. 

Competitors 

The market for online payment services in Australia is highly concentrated, 
with a small number of players accounting for the vast majority of online 
payment transactions. However, PayPal does have a number of competitors 
for online payment services in Australia: 

l4 United States Securities And Exchange Commission, Annual Repod Pursuant To Section 13 Or 
15(D) Of The Securities Exchange Act Of 1934 (31 December 2007) eBay Investor Relations 
<http://investor.ebay.com/secfiling.cfm?linglD=950134-08-3741>. 

l5 eBay, above n 1, annex A [1.13]. 
I6 eBay Inc, PayPal Fast Facts (2008) eBay Media Centre 

<http:/lnews.ebay.comlfastfacts~paypal.cfm~. 
17 See below section 6.1 and accompanying text for discussion of the relevant markets. 
l8 Sandra Hanchard, Leveraging Online Consumer Behaviour (18 January 2008) Inside Retailing 

~http:/lwww.insideretaiIing.com.au/articles-page.aspx?articleType=ArticleView&articleId=l893~ 
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Paymate 
a service of comparable functionality, cost and security, available in 
37 countries including Australia; currently accepted on eBay, Oztion, 
BidMate, BidSell and the Chinese auction site Alibaba; 

The major banks 
for certain uses, online banking facilities provided by the major 
Australian banks are substitutable for direct P2B and P2P online 
payment services, in the sense that consumers can send and receive 
money via their internet banking interfaces with comparable payment 
delay, transaction fees and security protections; 

Google Checkout 
Google launched its micro-payments service in July 2006 and 
recently introduced it in Australia. However, its adoption has hitherto 
been limited by a lack of merchant integration and currency options. 
This situation is expected to change within 12-1 8 months; 

Bill Me Later 
a service similar to PayPal but with the addition of a 90 day line of 
credit to approved consumers; 

AlertPay 
another P2B and P2P online payment service similar to PayPal but 
with limited brand re~o~ni t ion ; '~  and 

Neteller 
a further and similar P2B and P2P online payment service.20 

The following Alexa chart provides a broad indication of the relative 
popularity of several of these services (Figure 4): 

0aily Reach (per million) 
peypal.com m b s . m m : a u  Xer?pw.mrn 

Nov Dec Jan k b  Mar &r 
rp*+ m a s w z o .  

l9 See AlertPay (2008) <https://www.alertpay.com/index.aspx>. 
" See Neteller (2008) <http://public.neteller.com/~~ntent/en~AU/sewi~s~index.htm~. 
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According to Alexa traffic data, PayPal's usage reflects a higher level of 
internet activity than each of the four major Australian banks' internet 
banking services (Figure 5): 

DalIy Ream (per miflion) 
wmd an mrnmbmkcom~ m c a n  mtlaa~ cam au 
rtgeoqe.comsu 

fbv Dec Ian Fe b Mar Apr 
-Num Z L a W l O  

Usage on eBay 

PayPal is tightly integrated with the eBay website and eBay has indicated that 
a majority of its PayPal users were acquired through eBay. By contrast, 
Paymate and Google Checkout exist largely independently of the online 
marketplace for goods or services in which transactions occur. 

In a statement made to The Australian newspaper, an eBay spokesperson 
claimed that '[a] significant number of our users already use ~ a ~ ~ a l . ' ~ '  
However, according to eBay data published in January 2006, only 25 per cent 
of successfhl transactions on the eBay website were paid for using PayPal, 
with 75 per cent of buyers choosing to use an alternative payment method.22 
This eBay data also indicates that only 56 per cent of listings accepted PayPal 
as an online payment method.23 The remaining 44 per cent of sellers chose 
not to offer PayPal for a variety of reasons, which will be examined below. 

Market perception 

Like eBay, PayPal is regarded as the market leader in online payments. One 
analyst reports that PayPal enjoys 'dominance' in the Australian market24 and 
notes the growing threat posed by Google Checkout, PayPal's closest 
competitor. However, another article of 2 September 2007 noted that 
PayPal's market share 'exceeded Google Checkout's by 71 to 

21 Fran Foo, PayPal Mandatory. Says eBay Australia (The Australian, 10 April 2008) 
~hltpJ/www.australianit.news.com.au/story/0,24897,23515926-15306,00. htmb. 

22 eBay Australia Pty Ltd, Ql 2006 Fast Facts (April 2006) eBay Australia Media Centre 
<hltp://pics.ebaystatic.com/aw/pics/au/newlPayPalFastFacts~Q12006Australia.pdf~. 

23 Ibid. 
24 Hanchard, above n 18. 
25 David Utter, PayPal, eBay Crushing Google's Options (2 September 2007) Web Pro News 

~http://feeds.feedburner.comhvebpronewslall~. 
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2.4 How eBay and PayPal interact 

From a seller's perspective26 

A seller who wishes to list his or her goods on eBay must first register for an 
eBay seller's account: 

. .. 
5r;i:jJ ?+'aa?r T ' p j ! r  - Si!jr., fr., 

Haw to  rfney'? o I 

Once registered, a seller may proceed to list an item for sale on the eBay 
marketplace by entering a description of the item and uploading images: 

*' See generally eBay UK, eBay Tutorial: Selling Basics: Payments and Shipping (2007) 
~http://pages.ebay.comleducationlsellingbasics/payments.html~. The procedure is not 
materially different in Australia. 
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Having entered details of the item for sale, the seller must choose the 
payment methods he or she wishes to accept from bidders: 

Note that in this example the options include: 

PayPal (with a text box to specify the seller's email address); 

credit cards; 

• postal order, banker's draft, personal cheque, cash on delivery; 

'other online payment services'; and 

'see item description'. 

Sellers are given freedom to specify non-PayPal online payment services by 
selecting the relevant check boxes. Sellers will generally negotiate the 
execution of those methods with the successful bidder, subject to the eBay 
Accepted Payments Policy. A link to that policy is also given. 

Once the payment methods have been selected, the seller reviews their listing 
and submits it to the marketplace. 

From a buyer's perspective27 

Buyers must also register on eBay. Once registered, a buyer may locate an 
item of interest and place a bid for that item. Some sellers also allow the first 
bidder to purchase the item outright for a higher price, called 'buy it now': 

27 See generally eBay Inc, eBay Explained: Buying Tutoriak Step 5 (2007) <http:/Ipages.ebay.co. 
uk~help/ebayexplained/buying/step4.htmI?ssPageName=UKEEX:howtobuy:popupstep4~. 
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If a bidder is successful, they will be notified after the close of an auction and 
asked to make payment by one of the methods allowed by the seller: 

If, as in this example, the seller allows non-PayPal methods of payment, those 
will be displayed, and the successful bidder can choose which to use. Most 
sellers will contact the buyer by email with detailed payment instructions, 
such as bank account details, an address to which cheques should be sent or a 
link to one or more online payment services. Bank account details are also 
displayed within the eBay checkout system. In most cases, a seller will not 
dispatch the goods to the buyer until payment has been received. For this 
reason, most buyers prefer the speed of online payment methods. 

If a buyer elects to pay with PayPal, he or she will be taken to the PayPal 
Australia website and prompted either to login to an existing PayPal account 
or enter payment details and remittance advice directly. PayPal then uses 
these details to initiate a funds transfer in favour of the payee. Once payment 
has been completed, the buyer is returned to the eBay website. 

Registering a PayPal user account 

Anyone can register for a PayPal user account with little or no verification of 
their identity. To create a new account, a buyer needs to specify his or her 
name, address, phone number, email address and password, and a facility 
from which to fund payments. However, the authenticity of these details does 
not appear to be examined by PayPal or eBay. There is no 100 point identity 
check as PayPal relies on verification undertaken by the financial institution 
for the funding service nominated by the user. 

Once registered, an account holder can access his or her account by entering 
the relevant email address and password. Account holders have the option of 
specifying two security questions (for example, city of birth, mother's maiden 
name) in case they lose their account password. 
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3 The notified conduct 
Description of conduct 

According to the Notification, eBay intends to alter its Accepted Payments 
Policy so as to restrict the types of payment that sellers can accept in online 
auctions. The company advises that it will implement these changes in two 
phases: 

(a) the first phase commences on 2 1 May 2008, and requires sellers to 
offer PayPal as one of the available payment methods - other 
methods, such as credit card, direct deposit, cheque and cash will 
remain available; and 

(b) the second phase commences on 17 June 2008, when, subject to two 
e x ~ e ~ t i o n s , 2 ~  the only available online payment option will be PayPal 
(Notified Conduct). 

eBay announced its proposal to the public on 10 April 2008. 

Extent of Not$ed Conduct 

The Notified Conduct entails significant changes to the payment methods that 
are accepted on the eBay website. The situation before and after the notified 
conduct is illustrated in the following table: 

YES YES 

ject I YE YES YES 
Sfafes to exclusi 

Canadi YES (sub ._ , . . -1  

ject 1 YE 
-.--, 

YES YES (sub . . 

Ireland YES (sub . . ject YE 
ons) 

The YES (sub YES ject I YE 
2e The first exception relates to items that are collected in person from the seller, which can also be 

paid for in cash or by negotiable instrument. The second exception concerns high value goods 
in specified categories - including cars, aircraft, boats and real estate -for which payment 
can continue to be made by other methods, though the scope of this exception is unclear. 
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Nether 

'ES 

I YFS 

- 
YES 

to exclus 

to exclus 

. . . 

to exclus 

'FS YFS 

'ES 

tranct B 

Malay: b YES 

I YFS 

Existing eBay payment methods 

;ions) 
-. 

-- Y ts (subject 

Currently the eBay website allows sellers to choose whatever method of 
payment they wish to accept, subject to a narrow set of  exclusion^.^^ If 
sellers offer multiple payment methods, buyers are free to choose among 
them when completing their purchase to select the method that is most 
convenient for them. In addition to various online payment methods, 
traditional offline methods such as cash on delivery, personal cheque, money 
order and other negotiable instruments are available to users who prefer to 
conclude their transactions offline. 

- 
- 

Y . -- 

YES 
(plus 
instant 
transfer) 

eBay has publicly stated that at present 'most sellers offer more than one 
option'.30 At various places throughout the eBay website, eBay encourages 
buyers to choose PayPal and describes its benefits. 

Y 

;ions) 

YES (subject 
;ions) 

Since 17 January 2007, eBay has required sellers to accept at least one of the 
'preferred safe payment forms' (PayPal or merchant credit card facilities). 
However, in the case of credit card, sellers are free to choose their merchant 
services provider and do not have to use PayPal. Moreover, sellers are able to 
offer additional payment methods if they so choose. 

YES 

Likely operation of the Notijied Conduct 

Under phase 2 of the Notified Conduct, eBay sellers will be prohibited from 
offering any online payment method except PayPal. 

Further, although PayPal payments can be funded with a credit card (so that 
PayPal effectively acts as a merchant gateway), eBay will allow credit cards 
to be used on PayPal 'for a limited number of times only731 and '[ulp to a 
limited number of  transaction^'.^^ Consequently, buyers must maintain an 
active PayPal account, and may be required to maintain credit in that account 
by other means set by PayPal. According to the Notification, eBay proposes 

29 All regional eBay websites (except Singapore) ban the following payment methods: 
• Mailing cash by post; 
• Instant cash transfer services (non-bank; eg, Western Union); 
• Pre-paid credit or debit topups; and 
• Disallowed online payment methods. 

30 See eBay Australia Pty Ltd, What Payment Methods Can I Use to Pay For an Item? (2008) Help 
Centre ~http://pages.ebay.com.aulhelp/buy/questions/what-payment-methods.html~. 

31 See eBay, above n 1, fn 10 and accompanying text. 
32 lbid fn 11 and accompanying text. 
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to treat certain limited categories of auctions but is silent as to 
which, if any, other payment methods may be used in those categories. 

Where buyers elect to collect goods in person from their seller, the seller may 
accept an offline payment method, such as cash, cheque or money order. 
However, these methods are not available if the goods are to be delivered. In 
addition, unapproved online payment methods are still disallowed. Because 
eBay is a global marketplace in which buyer and seller are rarely proximate to 
one another, the vast majority of transactions will fall outside this exception. 

The eBay Accepted Payments Policy will be amended to reflect that all non- 
PayPal online payment methods are banned.34 

The difference between the present situation and the situation arising after the 
Notified Conduct is surnmarised in the following table: 

Credit card; 

Debit card; 

Direct deposit; 

PayPal; 

Paymate; 

Allpay-net; 

BidPay; 

Canadian Tire Money; 

Cash2india; 

CertaPay; 

Checkfree.com; 

hyperwallet.com; 

Moneybookers.com; 

Nochex.com; 

PayPal. 

33 Eg, cars, aircraft, trucks, real estate: see eBay, above n I, fn 10 and accompanying text. 
34 See eBay Australia Pty Ltd, Accepted Payments Policy (June 2008) Policies 

~http:llpages.ebay.com.au/pdf/Accepted~Payments~Policy.~f~. This document provides 
several examples of online payment services that are to be banned: AIertPay.com, Allpay.net, 
anypay.com, AuctionChex.com, Bidpay, BillPay.ie, Canadian Tire Money, 
cardserviceinternationaI.com. cash2india, CCAvenue, CertaPay, Checkfree.com,, credit cards 
not linked to a PayPal account, ecount.com, egold, eHotpay.com, electronic funds transfer 
not linked to a PayPal account, ePassporte.com, EuroGiro, FastCash.com, Google 
Checkout, gcash, GearPay, Goldmoney.com, graphcard.com, greenzap.com, hyperwallet.com, 
ikobo.com, Liberty Dollars. Moneybookers.com, Moneygram.com, neteIler.com, Netpay.com, 
Nochex.com, Ozpay.biz, Paymate.com.au, paychest.com, Payko.com, payingfast.com, 
paypay, propay.com, XOOM.PayPal, Postepay, Qchex.com, rupay.com, sendmoneyorder.com, 
stamps, Stormpay, Western Union, wmtransfer.com and xcoin.com, amongst others' 
(emphasis added). 
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• 0zpay.biz; 

Propay.com; and 

X O O M . ~ ~  

4 Statutory provisions 

4.1 Applicable test 

Section 93(3) of the Act grants the ACCC power to revoke a notification 
given under s 93(1): 

If the Commission is satisfied that the engaging by a corporation in . . . proposed 
conduct of a kind described in subsection 47(2) [or] (3) . . . would have the 
purpose . . . or would have or be likely to have, the effect of substantially 
lessening competition within the meaning of section 47 and that in all the 
circumstances: 

(a) . . . the proposed conduct would not result or be likely to result, in a 
benefit to the public; or 

(b) any benefit to the public that . . . would result or be likely to result from 
the proposed conduct, would not outweigh the detriment to the public 
constituted by any lessening of competition that ... would result or be 
likely to result from the proposed conduct; 

the Commission may at any time give notice in writing to the corporation . . . 

If the ACCC decides to issue a notice under s 93(3) to revoke the notification, 
eBay will lose immunity in respect of the Notified Conduct. 

4.2 Constituent elements 

The power to issue a notice under s 93(3) is activated upon the ACCC being 
satisfied of several elements: 

(a) Conduct of a kind described in s 47 
the Notified Conduct must be conduct that would fall within the 
definition of exclusive dealing, for example sub-ss 47(2) or (3); 

(b) Purpose or effect on competition 
the purpose or likely effect of the Notified Conduct must be a 
substantial lessening of competition within the meaning of s 47; and 

(c) Weighing public benefits and detriments 
the Notified Conduct must either have no actual or likely benefit to 

'' See eBay Australia Pty Ltd, Accepted Payments Policy (2007) Help Centre 
~http:Npages.ebay.com.aulhelplpolicies/apted-payments-licy.html. eBay currently 
expressly bans a number of online payment services, including: AlertPay.com, EuroGiro, 
Google Checkout, Moneygram.com, neteller.com, Netpay.com, paychest.com, Qchex.com, 
rupay.com, sendmoneyorder.com and xcoin.com. 

O Mallesons Stephen Jaques eBay International AG Exclusive Deallng Notlflcatlon N93365 
9412688-5 ACCC Submission 9 May 2008 



the public, or any such benefit must be equalled or outweighed by 
detriments to the public. 

The following sections of this submission contain an analysis of these 
elements and their application to the Notified Conduct. 

5 Conduct of a relevant kind 

5.1 Section 47 

Section 47(1) of the Act prohibits a corporation from engaging in the practice 
of exclusive dealing. This practice includes the supply of goods or services 
on condition that the acquirer of those goods or services will not acquire 
goods or services from a competitor of the supplier or a related body 
corporate, where the condition has the purpose, effect or likely effect of 
substantially lessening competition.36 Section 47(3) states that the prohibition 
also extends to the obverse practice of rehsing to supply goods or services by 
reason that the acquirer has acquired (or has not agreed not to acquire) goods 
or services from a competitor. 

Section 47(13)0>) of the Act states that 'competition' refers to competition in 
any market in which the goods or services are supplied or acquired by the 
relevant corporation, a related body corporate, or any person whose business 
dealings are circumscribed by the conduct. This is a broad inquiry. 

5.2 Application to the Notified Conduct 

In Annex A to the Notification, eBay concedes that sub-ss 47(2) and 47(3) are 
'relevant to the [Notified  ond duct]'.^' It goes on to treat the Notified 
Conduct as 'conduct of a kind described in subsection 47(2) [or] (3)'. 

In BPAY's view, this is the correct approach. eBay, by its Notified Conduct, 
proposes to supply online auction services to consumers on the condition that 
they will not acquire online payment services directly or indirectly from a 
competitor of PayPal, a related body corporate.38 11 also proposes to refuse to 
supply online auction services (by cancelling auctions that contravene its 
amended payment policy) to sellers if they acquire or resupply online 
payment services from a competitor of eBay or PayPal to bidders on eBay. 

In our submission, this conduct clearly falls within the scope of sub-ss 47(2) 
and 47(3), and is therefore 'conduct of a kind described in subsection 47(2) 
[or] (3)' for the purposes of s 93(3). It therefore falls to be considered 
whether this conduct has the purpose, effect or likely effect of substantially 
lessening condition. 

36 See Trade Practices Act 1974 (Cth) sub-ss 47(2), (10). 
37 eBay, above n 1, annex A [3.2]. 

Trade Practices Act 1974 (Cth) s 4A(l)(b). 
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6 Purpose or effect on competition 

6.1 The market 

(a) eBay's 'market definition' 

eBay advises that it is 'not possible to form a definitive view' of the 
relevant markets in which the purpose, effect or likely effect of the 
Notified Conduct must be assessed.39 On this basis, eBay suggests 
that the Notified Conduct cannot have anticompetitive effects. 
Alternatively, eBay submits that the anticompetitive effects are 
'relatively minor'.40 

eBay offers no evidence in support of these claims. Instead, it relies 
upon an analysis prepared by its economic consultants (NERA 
~ e ~ o r t ) ? '  which has been excluded from the public register. As 
BPAY indicated in a letter to the ACCC of 29 April 2008, such a 
level of confidentiality makes it very difficult to respond adequately 
to eBay's reasoning. Moreover, while expert evidence may be of 
general assistance in relation to economic principles, the relevant 
market remains a question of fact that must be independently 
determined.42 BPAY draws attention to eBay9s admission that the 
NERA Report is inconclusive and notes that its methods and 
reasoning have not been subject to public scrutiny. BPAY therefore 
urges particular caution before relying upon its conclusions. 

(b) Relevant markets 

Under s 47(13)(b) of the Act, the Notified Conduct must be assessed 
in any market in which the relevant services are supplied by eBay or a 
related body corporate such as PayPal, or in which those services are 
acquired by any person whose business dealings are circumscribed by 
the conduct. 

Therefore, in BPAY's submission, at least two markets are relevant to 
the Notified Conduct: 

eBay, as a supplier of online auction and shopping services, 
operates in the market for online auction and classified 
services in Australia (online auctions and classifieds 
market); and 

PayPal, a related body corporate, as a supplier of online 
payment services, operates in the market for online payment 
services in Australia (online payment market). 

The scope and characteristics of each of these markets are examined 
below. 

39 eBay, above n 1, annex A [4.3]. 
40 lbid [4.5]. 
41 Ibid. 
42 Trade Practices Commission v Australia Meat Holdings Pty Ltd [I9881 ATPR 40-876 (Wilcox J). 
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(c) Scope of relevant markets 

BPAY submits that the relevant markets have the following scope: 

Products 

Time 12-1 8 months 12-1 8 months 

Function 

nsactions 
party lot: 

rhere tran 
?ast one F 

Isactions 
)arty loca 

Products dimension 

The online payment market is the primary market that will be affected 
by the Notified Conduct. It may be defined as the area of competition 
between firms offering P2B or P2P payment services that are 
primarily used to conduct transactions over the internet which involve 
a party located in Australia. Examples of participants in this market 
include PayPal, Paymate, Google Checkout, AlertPay and the major 
banks (to the extent they offer internet banking facilities), as outlined 
in sections 2.1-2.4 above. 

The online auctions and classifieds market is also relevant to a lesser 
degree, due to eBay's horizontal aggregation of sale and payment 
functions. This market may be defined as the area of competition 
between firms that provide a facility for the conduct of auctions or the 
placement of classified listings for goods or services on the internet 
which involve a party located in Australia. Examples of its 
participants include eBay, Oztion, The Trading Post, BidSell and 
eSwap. 

Geographic dimension 

Although a significant proportion of online payments take place 
overseas, consumers generally prefer to use payment systems with a 
local base of operations. Due to the regulatory issues associated with 
becoming a payment vendor, many foreign online payment systems 
are not available to Australian customers, just as foreign bank 
accounts are often inaccessible to non-residents. For example, until 
2005, PayPal was unavailable in ~ u s t r a l i a . ~ ~  Moreover, the Notified 
Conduct relates only to sellers and buyers on the Australian eBay 

43 See PayPal Inc, PayPal Launches New Local Service and Currency for Australian Users 
(20 January 2005) ~https:llwww.paypal-media.com/releasedetail.c?ReeaselD= 53326>. 
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website at this stage. It affects Australian consumers, sellers and 
actual and potential competitors. The fact that eBay can effect a 
change to its Australian payments policy in isolation suggests that 
Australia forms a discrete payments market to the rest of the world. 

BPAY therefore submits that the relevant markets for online payment 
and online auctions and classifieds are Australia-wide markets. 

Functional dimension 

As between the various providers of online payment services, 
consumers generally choose their preferred provider on the basis of 
transaction costs, funding methods, ease of use, security and 
merchant integration. However, in order for one payment service to 
be substitutable for another, both services must be accepted by or able 
to be used with a given merchant's online store in a comparable way. 

There are primary determinants of substitutability for a buyer: fees, 
convenience and security. That is to say, a reasonable buyer will 
generally consider payment services that offer similar transaction 
fees, payment speed and accessibility, and protection. From a seller's 
perspective, an additional factor, buyer acceptance, will be relevant: a 
reasonable seller will generally only consider a payment system that 
has a reasonable level of brand recognition and acceptance among its 
customers. 

In the online auctions and classifieds market, substitutability from a 
buyer's perspective depends on product composition (having access 
to an equivalent range of goods or services at similar prices), 
convenience (of using and of purchasing) and trust (of the 
marketplace and of the individual seller). From a seller's perspective, 
listing fees, audience (having access to a comparable market of 
potential buyers) and merchant tools (communication tools, online 
stores, branding options and other marketing utilities) are relevant. 

Temporal dimension 

Given the rapidly-moving nature of markets relying on internet 
technologies, BPAY suggests that a timeframe of 12-18 months is the 
relevant period within which the effects or likely effects of the 
Notified Conduct fall to be assessed. 

(d) Characteristics of the relevant markets 

Economies ofscale 

Due to the inherent costs of bandwidth, collocation of server and 
payment processing facilities, online advertising, customer support 
and web application programming, firms with larger shares of each 
market are naturally advantaged. 

Control over essential inputs 

Internet merchants control the payment methods they accept. 
Accordingly, if a new entrant wishes to offer a competing online 
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payment service, it must first convince merchants to accept it in their 
checkout system. Persuading large merchants or auction sites, such 
as eBay, is especially important to the success of a new online 
payment service; historically, a service that failed to receive their 
support has also failed to acquire a significant market share or to be 
widely accepted by smaller merchants and consumers. 

eBay has a track record of denying new entrants access to its 
marketplace. For example, in July 2006, Google launched its 
'Google Checkout' online payment service, which received 
favourable reviews from industry analysts and security 
c~rnrnentators.~~ Three days after its launch, eBay issued a notice 
banning the use of Google Checkout by eBay sellers. Sellers who 
violated the directive faced account suspension or deletion - 
effectively putting them out of business. eBay was criticised for 
denying Google Checkout the opportunity to compete with PayPal on 
eBay. It was accused of protecting PayPal against a superior product. 
An eBay spokesperson said at the time: 'That's been overplayed. I 
would expect that as Google proves their track record [in online 
payment processing], they'll be treated like any other payment 
method'. Nearly two years later, Google Checkout is still banned on 
e ~ a ~ . ~ ~  

Network eflects 

Because eBay is the largest online marketplace, sellers naturally 
gravitate towards it. However, sellers primarily use eBay because 
there are a large number of buyers. This network effect creates a 
cycle of patronage that can be extremely difficult for new entrants to 
break. A comparable situation may be the owner of the largest 
shopping mall in a small country town: retailers could in theory seek 
leases elsewhere, but this would limit their exposure to customers. 
The Notified Conduct is tantamount to such an owner requiring 
retailers to accept only its wholly-owned credit card fi-om townsfolk. 

One class action lawsuit filed in the Northern District of California 
alleges that eBay 'controls in excess of 90% of the online auction 
market' in the United That complaint further alleges that 

eBay's dominant position in the online auction market results in part 
from the inherent nature of the market for online auctions, ie the 
'network effect.' The 'network effect' occurs when companies 'have 
locked in a large customer base - one that remains loyal because of 
the effort and expense involved in switching platforms. This also 
discourages potential rivals, who know they will face a difficult time 
winning worthwhile market share.' eBay's dominance as an online 
auctioneer is essentially self-fulfilling: because it has the largest 
amount of buyers and sellers in a single place, it is the place where 

" See, eg, CNET Networks Inc, Google Checkout Review and Comparison (2006) ZDNet Reviews 
~http://review.zdnet.com/online-so~are-seices/gole-checkou450923916- 
31 962791 .html>. 

45 See above section 3. Perhaps because eBay is one of Google's largest sources of online 
advertising revenue, Google's response continues to be constrained. 

48 Fanner v eBay Inc, No 07-1882, No C 07-01882, Statement of Claim (ND Cal, 2003) [18]. 
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most buyers and sellers will gravitate to sell their wares. This makes 
the barrier to entry extremely high.47 

The complaint cites the failure of Yahoo's online auction service as 
an example of the difficulties of entering the online auction market. 
Google Base provides another example. Thus, because eBay's 
market share is entrenched and self-perpetuating, the effects of the 
Notified Conduct will be especially harmful. 

Brand loyalty 

Research indicates that consumers of online payment services form 
clear preferences for a method of payment, and that these preferences 
are relatively slow to change compared to other online behavi~urs?~ 
Part of this effect may be explained by the consumer perception that 
setting up a new payment system is difficult and time-consuming, 
leading consumers to 'stick with what they know' (and trust). A 
similar effect exists within the online auctions and classifieds market. 

Consumer awareness 

A further characteristic of the online auctions and classifieds market, 
and to a lesser extent the online payment market, is that although 
there are a number of competing players, consumers are aware of 
very few of them. eBay is widely recognised in Australia, and the 
Trading Post has significant brand recognition in the offline context, 
but online auction websites face significant difficulties in rising above 
the many thousands of international auction websites so as to attract a 
significant following. 

6.2 The counterfactual 

In order to determine the purpose, effect or likely effect of the Notified 
Conduct, it is helpful to postulate a counterfactual description of the market 
that would exist if that conduct does not occur. 

Market growth 

Absent the Notified Conduct, both the online payment and online auctions 
and classifieds markets are projected to grow very rapidly.49 A recent 
international survey by Deutsche Bank Research predicts a cumulative annual 
growth rate of 39 per cent." This growth in online payments reflects 
proportional growth in online P2B and P2P transactions, as well as a shift in 
consumer preferences towards the value and convenience of online shopping 
and payment methods. 

47 l bid [ I  91. 
48 See AC Neilsen Australia, Online Payments Landscape Dramatically Changed with More Options 

for Online Shoppers (8 January 2008) Neilsen News ~http://au.acnielsen.comlnews/Online 
spending2H07.shtml>; cf AC Nielsen Australia, Consumer Report 2H2006 (November 2006). 

49 See Booz Allen Hamilton, E-Payments to Become Mega-Market (18 July 2006) 
~http:llwww.boozaIlen.comlabout/article~news-ideasn969275?lpid=66005~. 

" Deutsche Bank Research, lnnovative Systems: Dogfight for Market Share (September 2007) 18. 
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Ascendant competitors 

Google Checkout and Paymate are tipped to ride the ascending market and 
become close rivals to PayPal in Australia. Google Checkout, in particular, 
can be expected to leverage its position as leader in the online advertising 
market to offer incentives for Australian merchants to utilise its checkout and 
micro-payment services. Research by HitWise Asia Pacific analyst Sandra 
Hanchard noted this potential for Google Checkout to compete against PayPal 
in the future: 

Given that Google powered more than 80% of searches in the Australian market 
in July 2007, we can expect it to leverage referrals from its main search page 
and to emulate its US and UK discount schemes to compete against PayPal." 

This suggests that, in the absence of anti-competitive conduct by eBay, 
Google would be able to compete and would do so. Ms Hanchard continued: 

While retailers have been quick to offer coupons and warranties online, the 
coming launch of Google Checkout in Australia may re-invigorate the trend to 
provide a full online shopping experience for consumers. The potential boost to 
SMEs with new payment options will mean large brands will have to reconsider 
their online retail strategy to adjust to the increased competition. ... 

The dominance of PayPal in the Australian market means Google Checkout will 
have its work cut out for it in capturing market share." 

Google is rumoured to be introducing greater payment functionality in 
Australia within the next 12 months. With Paymate's usage also increasing 
rapidly, both companies are widely regarded as ascendant and increasingly 
viable competitors to PayPal. In the absence of the Notified Conduct, this 
trend can be expected to continue. 

New entrants 

In addition, given the strong growth potential and lower barriers to market 
entry, new firms are likely to compete. This would further drive innovation, 
price and security competition. 

Consumer choice 

In the hypothetical counterfactual market, consumers have a wealth of choice 
at their disposal: purchases made on eBay and elsewhere can be funded with 
credit or debit cards, by direct deposit, or using a service such as Paymate or 
PayPal without limitation. Choice between payment service providers is as 
simple as selecting the desired facility from a list of compatible providers in 
an internet checkout system. This level of choice prevents any one firm from 
raising its prices unilaterally, and keeps the market highly competitive for the 
patronage of increasingly savvy merchants and consumers. 

EfJiciency and investment 

Meanwhile, open access to online merchants is encouraging greater 
investment in online payment systems. Many new entrants have appeared on 

51 Hanchard, above n 18,2. 
'* Ibid. 
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the market, taking advantage of lower barriers to market entry and greater 
opportunities to compete with the major firms. As a result, online payment 
technology is improving, security is consistently strengthening and prices are 
falling as firms compete for transactions. Firms differentiate themselves on 
price, features, security and customer service and are forced to match lower 
prices and improvements introduced by competitors. 

As a result, transaction costs are lowered and payment efficiency increases. 
Merchants enjoy lower fees and greater access to consumers. Consumers, in 
turn, take the benefit of lower overall prices and transaction costs. Fraudulent 
payments are on the decline as consumers benefit from competition among 
payment firms for the best security. More customers are buying online due to 
greater ease of use, better payment integration and higher customer service 
standards delivered by online payment providers. In this counterfactual, the 
market determines the success or failure of a new online payment system; it is 
a meritocracy fed by consumer choice and growth rather than self-interested 
behaviour by its dominant player. 

6.3 Effect on competition 

BPAY submits that the Notified Conduct will have at least the likely effect of 
substantially lessening competition in the online payment market. This effect 
flows from forcing consumers to use PayPal if they want to pay for eBay 
purchases online: 

given that an online payment is the quickest, safest and most 
convenient option remaining to eBay buyers, the vast majority of 
eBay purchases will take place via PayPal; 

competing online payment services will be excluded from eBay, 
which accounts for almost 90 per cent of online auction transactions 
(one of the most lucrative areas for online payments) and a substantial 
portion of the online payment market; 

although providers of excluded online payment methods can integrate 
with other internet merchants, this is likely to prove difficult and both 
sellers and buyers are less likely to choose such methods over PayPal 
if they already have a PayPal account for use on eBay; 

as a result, excluded online payment services will be unable to 
compete effectively in the online payment market generally, or will 
be prevented or hindered from doing so; 

existing online payment services will be unable to secure a user base 
and new firms will be strongly dissuaded from entering the market, 
with negative consequences for the Australian financial system; and 

the practical effect of this will be a substantial lessening of 
competition in the online payment market. 

These cascading effects are explained below in further detail. 
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Exclusion ofcompetingfirms from eBay 

This effect of the Notified Conduct is admitted by implication from the 
Notification. 

Exclusion of competingJims from other online merchants 

BPAY acknowledges that excluded online payment services may still be able 
to negotiate with other internet merchants to process payments through their 
checkout systems. However, it would be difficult for them to achieve any 
measure of success without the consumer recognition, economies of scale and 
brand loyalty that stem from acceptance on eBay. Indeed, it will be ever 
more difficult if PayPal is permitted to capture all of eBay's online 
transactions. BPAY believes that it is likely that other internet merchants will 
be following the outcome of the Notification with a view to implementing 
their own exclusive arrangements if the Notification is allowed to stand. 

A secondary consequence of exclusion from eBay P2B payments is that 
competing firms will lack the brand recognition necessary for involvement in 
P2P payments between individuals. 

Exclusion of competingfirms from a substantial part of the market 

As a result of their certain exclusion from eBay and likely exclusion from 
other internet merchants, competing online payment services are likely to be 
excluded from a substantial part of the online payment market. Even if some 
merchants are willing to accept alternative payment services, given eBay's 
overwhelming share of e-commerce transactions and transactions in 
Australia, a substantial portion of internet transactions will simply be 
inaccessible to PayPal's competitors. This will effectively place an artificial 
cap on the market penetration that those competitors can attain. 

Foreclosure of new competitors in online payments 

In a report entitled Reform of Australia's Payments System - Preliminary 
Conclusions of the 2007/08 Review, the Reserve Bank of Australia (RBA) 
recently stressed the importance of 'develop[ing] an additional payment 
method for payments over the internet'.53 It noted that 'meaningful 
competition in the Australian card payments system' depends on the 
development of alternative payment instruments for use in on-line 
payments'.54 Specifically, the RBA stated that: 

In the Board's view, if changes are not made to the EFTPOS system there is a 
significant risk that, in the longer term, the current system will not be able to 
compete effectively with the international card schemes. Without an effective 
competitor, the Board's view is that the case for allowing the industry to set 
interchange fees free of regulation is significantly weakened. In terms of 
specifics, the Board has identified a number of changes to the EFTPOS system 
that would be expected to improve the competitive environment. These include: 

53 Reserve Bank of Australia, Reform of Australia's Payments System: Preliminary Conclusions of 
the 2007/08 Review (April 2008) 36. 

" lbid 32,40. 
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. . . (iv) the development of alternative payment instruments for use in on-line 
payments (either by the EFTPOS scheme or through another channel)." 

In BPAY's view, this provides a clear indication that free and effective 
competition in the online payment market depends on the availability of 
multiple payment instruments, and is essential to the broader health of the 
Australian financial system. 

The Notified Conduct would introduce significant barriers to entry into the 
online payment market by irrevocably excluding new players from major 
sections of the market. This would be likely to discourage investment in 
alternative online payment instruments and foreclose the emergence of new 
competition. As a result, the 'meaningful competition' intended by the RBA 
would be all but impossible. 

Aggravatingfactors 

Network effects will krther compound the gap in market share between 
PayPal and other online payment services. For example, merchants will 
primarily offer payment methods used, understood and trusted by most 
consumers. Consumers, in turn, will use, understand and trust those payment 
methods that are offered by most merchants. Because of PayPal's artificial 
dominance of the market, its position will be M e r  entrenched by this cycle. 

In addition, if consumers must already have a PayPal account in order to use 
eBay, they will be strongly inclined to use that account on other internet 
merchants, rather than register for an additional payment service - even one 
that may be safer or cheaper. Indeed, market research supplied by eBay in 
the Notification suggests that some 48 per cent of consumers regard 'no sign 
up process' as being the most important factor in deciding which online 
payment method to use.56 A further 28 per cent of consumers regard this as 
an 'important' factor. Clearly, therefore, most consumers will choose a 
payment method for which they have already been forced to signup in 
preference to one which is unknown to them and which requires them to 
undertake the time-consuming process of linking the new system with their 
bank accounts and credit cards. 

In this sense, eBayYs conduct forms part of a 'lock-in' strategy to tie users to 
its dominant services and make the cost of switching to more efficient 
services impracticably high. These effects create strong barriers for new 
players and reduce the likelihood of investment in new online payment 
systems. In addition, eBay has announced that PayPal intends to expand into 
financial products, including credit cards, ATM debit cards and Mastercard 
payments.57 If it offered these services, PayPal would effectively be saying to 
banks, merchants and other payment services: 'we can compete with you in 
your territory, but you can't compete with us in ours'. 

55 lbid 40. 
5e See eBay, above n 1, annex E, 25. See also AC Nielsen, The Australian Online Retail Monitor 
- Quarter 4 2007 (2007) 25. 

57 United States Securities And Exchange Commission, Annual Report Pursuant To Section 13 Or 
15(D) Of The Securities Exchange Act Of 1934 (31 December 2007) eBay Investor Relations 
~http://investor.ebay.com/secfiling.cfm?filinglD=950134-08-3741>. 
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Substantial lessening of competition 

In a situation where the overwhelming majority of eBay users, representing 
close to the entirety of Australian online shoppers, are unlikely to go 
elsewhere for online payment services, the result will be a substantial 
lessening of competition. Regardless of how untimely PayPal's service, how 
unfavourable its policies, or how expensive its fees, buyers and sellers have 
no choice but to use it if they want to transact on eBay. Given the 
overwhelming dominance of eBay in online auctions, consumers have little 
choice but to accept this restriction. 

This alone is enough to substantially lessen competition in the online payment 
market. However, additional anticompetitive effects stem from the crucial 
position eBay occupies in the online auctions and classifieds market. Owing 
to the lack of any comparable Australian auction service, the inconvenience 
of switching and the lack of consumer awareness of alternatives, the Notified 
Conduct will be unlikely to diminish eBay's market dominance, and will 
instead cement PayPal's position in the online payment market. eBay would 
be leveraging its market power in the online auctions and classifieds market 
to impose restrictions on competition in a substantial part of the online 
payment market, thereby denying competitors the ability to compete and 
substantially lessening competition in that market. 

Efficiency will suffer as PayPal realises it is unnecessary to compete on price, 
features, security or customer service standards. Although competing firms 
may represent better value or offer higher standards, they will be denied the 
ability to compete effectively with PayPal in the online payment market, 
since they are excluded from the largest and most diverse part of that market 
and face systemic obstructions to competing within what remains open to 
them. In these circumstances, the effect or likely effect of the Notified 
Conduct is to substantially lessen competition. Accordingly, BPAY submits 
that this element of s 93(3) is satisfied. 

6.4 Purpose of notified conduct 

eBay advises that the reason for the Notified Conduct is to improve security 
and thereby reduce 'problematic or fraudulent  transaction^'.^^ 

BPAY submits that eBay also acts with the implicit purpose of increasing 
PayPal's share of the online payment market and bringing with it additional 
revenues to the eBay group. This intention may be inferred from the nature 
of the arrangement and its probable effects. eBay is acting to exclude its 
competitors from a substantial and lucrative part of the online payment 
market. Therefore, in proposing so to act, it may be inferred that eBay has 
the purpose of substantially lessening competition in that market. 

BPAY recognises the forensic difficulties associated with proving the actual 
purpose for which eBay proposes the Notified Conduct, but urges the ACCC 
to consider this possibility as lying beneath eBay's rhetoric of security. Such 
a purpose would be an alternative basis for satisfying this element of s 93(3). 

58 eBay, above n 1, [2.3], [5.2]-[5.3]. 
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7 Claimed public benefits 
In its Notification, eBay argues that several public benefits are likely to result 
from the Notified  ond duct.'^ BPAY disagrees and submits that these benefits 
are either non-existent, exaggerated or not caused by the Notified Conduct. 

7.1 Reducing 'bad buyer experiences' 

eBay advises that the Notified Conduct is necessary to remove the "'trust and 
safety" issues' and 'bad buyer experiences' that deter buyers from purchasing 
additional products on the eBay ~ebs i te .~ '  Examples of 'bad buyer 
experiences' are said to include fraudulent use of buyer credit cards or 
account details, purchased items not being received and purchased items 
being significantly not as described upon deli~ery.~'  

According to eBay, PayPal has 'several features as a payment method that 
mean that the disputes and "bad buyer experiences" referred to above, will be 
substantially reduced or minimised when PayPal is used to process payment 
for purchases on e ~ a ~ . ' ~ ~  These features include the protection PayPal 
provides for users' credit card and account details (which are not disclosed 
between transacting parties), PayPal's ability to freeze payments and its soon 
to be implemented 'holds' policy for 'high risk' transactions, Buyer 
Protection of between $400 and $3000 per transaction (which will be 
increased to $20 000 upon implementation of the Notified Conduct), and the 
Buyer Complaint Policy. 

BPAY makes three submissions in response to these claims. 

No public benefit caused by the Notified Conduct 

First, in large part these protections are already available to eBay customers. 
The Notified Conduct is therefore unnecessary to achieve them, as they 
would exist without the Notified Conduct. In addition, eBay's conditional 
increase of the Buyer Protection Policy does not require implementation of 
the Notified Conduct, since that Policy already applies only to PayPal 
purchases. For eBay to agree to provide an unrelated public benefit if it is 
allowed to engage in an exclusive dealing is not itself a relevant public 
benefit. Thus, eBay has failed to establish that any relevant public benefit is 
caused by or attributable to the Notified Conduct. 

Notified Conduct denies consumers the choice of better security elsewhere 

Second, eBay's submission fails to recognise the significant protections 
provided by competing online payment methods. The major banks already 
offer their customers numerous primary and secondary defences against 
online fraud, including multi-factor authentication and SMS-protected 
account transfers. For example, under SMS protection which is offered by 
National Australia Bank Ltd (nab), certain transactions trigger the automatic 

59 eBay, above n 1, annex A, [6.1]. 
WJ lbid [5.2]. 
" Ibid. 
'* lbid [5.3]. 
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sending of a security code to the customer's mobile telephone. The 
transaction will only proceed if the code is entered on-screen within a preset 
period. Further, through an initiative called 'Password Lock', customers can 
disable their internet banking password at any time through their phone 
banking account. On top of these primary sources of security, nab also 
monitors accounts and notifies the account holder if any suspicious 
transactions take place. And as a last resort, nab will reimburse customers for 
100 per cent of any amount fraudulently removed from their account.63 Other 
banks and financial institutions also offer these kinds of security measures. 

Similar levels of protection are also offered by non-traditional online payment 
services. For example, Google Checkout, which we note is not currently an 
authorised eBay payment offers a similar level of protection to 
PayPal, with encrypted purchase information, no sharing of account details 
between parties and full refunds for any unauthorised  transaction^.^^ 

Finally, credit card issuers also offer their customers extremely robust 
security protections that in many cases exceed the equivalent eBay complaint 
policies. Visa's 'Verified by Visa' programme, for example, allows 
customers to register their cards and require the input of a secondary 
password before completing online purchases at recognised retailers. A 
similar service called 'MasterCard Securecode' is offered by MasterCard. 
Card issuers also commonly offer 2417 telephone support and in-person 
branch service, with accessibility aids, which PayPal does not offer. (Indeed, 
many Australian customers have expressed frustration that PayPal is 
unreachable by telephone and unreceptive to customer requests.) Visa and 
MasterCard card issuers also offer - and are required to offer - a 
chargeback facility whereby customers can reverse any unauthorised 
transaction. Contrary to eBay's suggestion, an increasing majority of 
consumers are aware of these rights, as banks actively promote them in 
advertising material. 

Not only does PayPal fail to implement these measures, but the Notified 
Conduct will bypass entirely these secure alternatives, denying consumers the 
chance to benefit from the enhanced security measures and customer service 
offered by their financial institution and other online payment providers. 

Not$ed Conduct unlikely to be as efective as claimed 

Third, PayPal is not itself immune from fraudulent conduct. Several of the 
most critical security problems are outlined below in section 7.2. In light of 
these problems, even if a relevant public benefit to buyers is attributable to 
the Notified Conduct, it is likely to be minimal and perhaps even detrimental. 

Further, the Notified Conduct offers no way to reduce or prevent 'bad buyer 
experiences' that are unrelated to the chosen payment method. For example, 
misleading auction descriptions, non-receipt of goods, and faulty, broken or 
incorrect goods are issues that arise regardless of the chosen payment method. 
Indeed, in its communications to buyers, eBay itself states that 
communication with the seller is '[tlhe best way to resolve an issue with a 

63 http:/~.nab.~0rn.a~/Abo~t~UsIO,,88535,0O.html 
s4 See above section 3. 

http:llcheckout.google.com/support~bin/answer.py?answer=29075&ctx=sibling 
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transaction . . . Most sellers welcome the opportunity to work out problems 
and provide good customer service.'66 This statement is inconsistent with 
eBay's assertion that the Notified Conduct is necessary or effective to resolve 
all 'bad buyer e~~er iences ' .~ '  

7.2 Better security on eBay 

eBay advises that the primary benefit of the Notified Conduct will be to 
improve security on the eBay marketplace and reduce instances of fraudulent 
conduct. BPAY disputes this claim for four reasons. 

No evidence that PayPal is safer than excluded online payment methods 

First, eBay asserts that PayPal transactions generate fewer reported disputes 
than non-PayPal transactions. However, this information (which has not been 
publicly disclosed) does not indicate that non-PayPal methods of payment are 
inherently less secure or reliable. eBay has provided no evidence that these 
disputes relate to fraudulent conduct. eBay has also failed to provide any 
evidence that alternative online payment methods - particularly direct 
deposit and credit card - are unsafe. However, BPAY notes that the banking 
industry has experienced extremely low rates of fraud and reversal requests; 
in the case of direct deposit, one bank reports that it reverses as few as 0.005 
per cent of  transaction^.^' Further, eBay fails to indicate whether the disputes 
related to payment, rather than shipping, delay, communication, quality of 
service, quality of received goods, or any other of innumerable factors. Given 
that credit card and direct deposit are almost universally accepted by online 
merchants, eBay's assertion that these methods are fundamentally unsafe 
does not appear credible. In fact, the security features of online payment 
methods that would be excluded under the Notified Conduct often exceed 
those of PayPal, as noted in section 7.1 above. 

Security vulnerabilities and reliability concerns aflict PayPal 

Second, PayPal is not itself immune fiom security problems. One incident in 
2006 illustrates the susceptibility of its back-end infrastructure to 
exploitation. In this documented PayPal security breach, simply by guessing 
a publicly-accessible internet address, hackers could access the personal 
information of any registered PayPal account holder.69 According to one 
source, this PayPal flaw had gone unfixed for over a year, potentially leading 
to compromised accounts and identity theft. These problems can by their 
nature affect any internet-connected computer system, but their effects are 
multiplied if millions of buyers are forced to use the same system. Moreover, 
it is naive of eBay to suggest that PayPal is any less susceptible to these kinds 
of latent security flaws than any other online payment system. 

8e See PayPal Inc, How Secure Are Paypal's Transactions? (2007) PayPal Help Centre 
<https:llwww.paypal.comlhelpcenter/main.jsp;jsessionid=U(8WDnrPlvXG7bz68YwbvWRntytlZ 
TDKVHIxBx4WTpRmqnMQdXzP!972822105?t=solutionTab&ft=homeTab&ps=&solutionId=I 07 
83&locale=en~US&~dyncharset=UTF-8&countrycode=US&cmd=~help&serverlnstance=9003~. 

"See  eBay, above n 1 ,  annex A, [2.3], [5.3], [5.5]. 
Commonwealth Bank of Australia, Exclusive Dealing Notification - eBay International AG: 
N93365 (Submission to the ACCC, 2 May 2008). 

13' Ina Steiner, Security Breach at eBay's PayPal Service Raises Many Questions but Few Answers 
(27 March 2006) Auction Bytes ~http://www.auctionbytes.comlcablabn/yO6/m03/i27/sO4~. 
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Phishing scams target PayPal users 

A third category of problems relates to internet scams that specifically target 
PayPal users, and which are not addressed by the Notified Conduct. One of 
the most dangerous consumer scams affecting PayPal is 'phishing'. This 
practice involves the bulk sending of emails that are designed to elicit 
confidential account information from PayPal registered account holders by 
mimicking the PayPal login process. Some emails invite users to 'update 
[their] account records' (below left); others purport to be an invoice for a non- 
existent transaction, with a prominent link to 'dispute' it (below right):70 

Recipients who, thinking that the email is a genuine communication from 
PayPal, click on the hyperlink are taken to a page that looks materially 
identical to the PayPal login screen, but which in fact sends their username 
and password to an anonymous server located a b r ~ a d : ~ '  

~dEp, c; - s a c  
C 

Way to Pay 

Unsuspecting users are then directed to enter their personal information in a 
process superficially similar to the actual PayPal checkout process: 

70 See White Canyon Software, PayPal Phishing Scam Exposed (February 2006) 
~http://www.whitecanyon.com/newsletter-paypaI-phishing-scam-02-06.php~. 

71 See Anatomy of a PayPal Phishing Scam (July 2006) 
~http://parand.comlsaylindex.php/2006107/06/anatomy-of-a-paypal-phishing-scaml~. 
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Because of the centralised nature of PayPal, once a 'phisher' has obtained 
access to an unsuspecting user's PayPal account, they have access to all their 
linked accounts - including credit card, debit card and savings accounts - 
as well as any stored credits in their PayPal account balance. The potential 
for fraudulent activity is therefore significant. In many cases, it is the banks 
and financial institutions to which a PayPal account is linked that wear the 
ultimate cost of this fraud. 

Financial services are the most common targets of phishing scams, 
accounting for 9 1.7 per cent of all activity.72 Of these, PayPal is the single 
greatest target. According to Phishtank.com, a website that tracks phishing 
activity, of the 13 208 phishing sites tracked by Phishtank in February 2008, 
9552 - or 72 per cent - were fraudulently imitating eBay or PayPal 
web site^.^^ Another source indicates that in the United States, eBay and 
PayPal are almost four times more likely to be the target of a phishing attempt 
than a major bank.74 Indeed, the eBay Inc CEO has herself noted the 
difficulties posed by phishing.75 Despite some progress, PayPal does not 
have a solution to this security problem. BPAY notes that eBay has not 
disclosed details of how many PayPal registered accounts have been affected 
by phishing. 

Therefore, the Notified Conduct does not protect against the security threat 
arising from PayPal and eBay targeted phishing. It may even increase the 
threat by increasing the usage of PayPal, encouraging users to link more of 
their financial accounts with PayPal, and, as eBay intends, promoting greater 
trust in the PayPal brand. In some cases, eBay auctions are themselves used 
as phishing 'honeypots', luring users into divulging sensitive in f~rmat ion .~~  
The Notified Conduct does not protect against this. More recently, hackers 
have begun to obtain sellers' account details by sending emails that imitate 
inquiries from interested buyers, then prompt the seller to login to their 'eBay 

72 Anti-Phishing Working Group, Phishing Activity Trends: Report for the Month of December, 2007 

(January 2008) ~http://www.antiphishing.orglreportslapwg~report_dec~2007.pdf~ 5. 
73 OpenDNS, Statistics about Phishing Activity and PhishTank Usage - Februaty 2008 (5 March 

2008) ~http://www.phishtank.comlstats/2008/02/~. 
74 Michael Sutton, A Tour of the Google Blacklist ~http://portal,spidynamics.corn/blogs/rnsutton/ 

archive/2007/01/04/A-Tour-of-the-Google-Blacklist.aspx~. 
75 Anne Broache, eBay CEO: Phishers Threaten User Trust (Interview with Meg Whitman, 

Washington, DC, 8 March 2007) CNET News <http://www.news.com/eBay-CEO-Phishers- 
threaten-user-trust121 00-7349-3-61 65628.html?tag=nw. l4>. 

76 Joris Evers, Phishers Set Hidden Traps on eBay (31 March 2006) CNET News <http://www.news 
.cornlPhishers-set-hidden-traps-on-eBay/2100-7349~3-6056687.htmI?tag=nw.20~. 

O Mallesons Stephen Jaques 
9412688-5 ACCC Submission 

eBay International AG Exclusive Deallng Notification N93365 33 
9 May 2008 



account' to respond. Many sellers have reported having their eBay accounts 
hijacked by this method and then used to defraud buyers, leading to 
significant damage to both buyer and seller.77 The Notified Conduct does not 
prevent this, either. 

The ACCC's 'SCAMwatch' website has previously noted the issue of 
phishing emails, warning consumers not to divulge their personal account 
in f~rmat ion .~~  However, despite various public awareness campaigns, 
phishing is a growing problem in Australia. eBay and PayPal have failed to 
combat the growing threat posed by phishing, and this problem is likely to be 
exacerbated rather than reduced by the Notified Conduct. A greater number 
of complaints to the ACCC can therefore be expected, suggesting that the 
security effects of the Notified Conduct in fact pose a significant public 
detriment. 

Insuflcient evidence that PayPal will actually prevent fraud on eBay 

Finally, eBay does not make clear how the Notified Conduct specifically will 
cause improved security, as distinct from eBay and PayPal's existing 
practices. BPAY questions, in particular, whether by denying consumers the 
ability to choose a more secure payment system in preference to PayPal eBay 
user security is improved, especially when the only choice available to 
consumers is a potentially insecure one. 

While it is acknowledged that the information-sharing between eBay and 
PayPal gives PayPal an advantage in reversing fraudulent transactions, BPAY 
submits that the buyer protections available with other online payment 
methods, combined with the ability for all eBay purchasers to scrutinise seller 
feedback (irrespective of the payment method selected) mean that eBay 
buyers face comparable levels of security irrespective of the payment method 
chosen. 

eBay also claims that maintaining the secrecy of financial information will 
improve security. This claim must be doubted. Currently, when buyers fund 
a purchase on eBay by credit card, processing is automatic and credit card 
details are not disclosed to the seller - only eBay. Direct deposit entails a 
seller providing a successful bidder with their account number and a Bank 
State and Branch (BSB) code (similar to a post code for banks). However, 
without the appropriate authorisation, this information cannot be used to 
withdraw money from the account (only to make deposits), and is given out 
as a matter of course by businesses, individuals and organisations. Indeed, 
this information is routinely printed on all personal cheques, and has been for 
several decades. Additionally, it is the seller who must disclose their account 
details to the buyer in order to receive payment, and not the reverse. In any 
case, that information does not need to be kept secret, and there is no 
advantage in doing so. Even offline payment methods such as cheque, postal 
or money order do not result in secret financial details being disclosed. 
Accordingly, using PayPal to ensure the secrecy of this information is not a 
relevant public benefit. 

77 See, eg, eBay Inc, eBay Phishing Scam - Watch Out and Avoid Similar Sites (8 April 2008) 
eBay Guides ~http:Nreviews.ebay.comleBay-Phishing-S~atch-Out-and-Avoid-Simiiar- 
Sites~WOQQugidZ1OOOOOOOOO1942853~. 

78 ACCC, Requests For Your Account Information ('Phishing' Scams) SCAMwatch 
~http://www.scamwatch.gov.aulcontentlindex.phtml/taglRequestsForYourAccountlnformation~. 
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There is also conflicting evidence about whether PayPal or eBay can actually 
exercise control over a transaction. eBay states in footnote 2 of the 
Notification that it 'has no direct control over or involvement in the financial 
transaction itself, whether it is processed by PayPal or a third party.79 
However, eBay later claims that 'PayPal oversees the entire transaction 
between the buyer and seller', and that PayPal 'can act as an intermediary in 
resolving [a buyer] dispute.'80 Regardless of which statement is correct, 
BPAY notes that eBay can act in this capacity already, as can buyers' 
financial institutions, credit card issuers, and other online payment services. 

Accordingly, the Notified Conduct is neither necessary nor sufficient to 
prevent fraudulent activity fiom occurring on eBay. 

Benefits to general users of the internet 

eBay argues that the Notified Conduct would increase the benefit to 
(presumably new) PayPal users 'if the mandated use of PayPal on eBay also 
encouraged them to use PayPal or another secure online payment facility for 
other online payments.'81 Given that these online payment methods, 
including PayPal, are already available to users of other online retailers, and 
that customers are free to sample them whenever they want, we have 
particular difficulties with this argument and disagree that the Notified 
Conduct would provide any additional benefits to these users. 

eBay's argument also ignores the importance of consumer choice in guiding 
the growth of payments methods. As demonstrated on page 23 of the 
Quarter 4 2007 edition of The Australian Online Retail Monitor (Annexure C 
to the notification), consumers are influenced by a variety of factors when 
deciding which payment method to use, including convenience, the speed of 
the transaction, no sign up process and a familiarity with the payment 
process. Accordingly, today's informed online consumers, who are 
increasingly inclined to use the internet to research the purchase of all manner 
of goods and services (see page 10 of Annexure C to the notification), are 
unlikely to change their preferences regarding payment methods as a result of 
the Notified Conduct. 

BPAY also rejects eBay's argument that the Notified Conduct 'may 
encourage other online business and payments services providers to offer 
similar levels of transactional security and protection to their users . . . and 
may also encourage businesses that do not currently have an online presence 
to enter the online retail marketplace.'82 

When choosing whether to enter a market, a payment provider will examine 
the barriers to entry, the fixed costs of starting up their business and the 
number of transactions they will need to process per month in order to break 
even, amongst other things. If the Notified Conduct is allowed, we submit 
that this will give PayPal such a large presence in the overall online payment 
market that it will be extremely difficult for a new starter to get the necessary 

79 See eBay, above n 1, annex A, fn 2 and accompanying text. 
80 lbid [1.18]. 

lbid [5.10]. 
82 lbid [5.1 I]. 
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reputation, and hence number of transactions, to make their business 
profitable. 

Similar problems will be encountered by providers that seek to upgrade the 
security features of their products. Hence, the Notified Conduct is likely to 
stifle competition in the general online market, not increase it. BPAY also 
disagrees with the argument that the Notified Conduct may encourage those 
businesses without an online presence to enter the market: with or without the 
Notified Conduct, PayPal remains an option for those retailers who wish to 
use it. 

The Notified Conduct may cause substantial damage to online security more 
generally. If the conduct takes place, PayPal is likely to become a 
concentrated and centralised point of failure in the online financial markets; it 
agglomerates millions of Australians' financial details in a single, internet- 
connected database with known security flaws and an unresolved phishing 
problem. Following the Notified Conduct, PayPal is likely to become the 
world's largest central repository of fmancial information. To propose such a 
system is not a public benefit, but a proposal carrying the risk of 
immeasurable public detriments to internet users generally. 

As a result, there are unlikely to be any benefits to the broader online 
community as a result of the Notified Conduct. 

7.4 Benefits to sellers 

eBay has also suggested that the Notified Conduct would benefit sellers as a 
result of the 'reduced likelihood of loss due to fraudulent~unauthorised use by 
buyers of credit card andlor bank account details to purchase items.'83 

To support its claim, eBay highlights PayPal's 'Payment Review' which 
identifies fraudulent purchasers, the protection PayPal provides for users' 
credit card and account details (which are not disclosed between transacting 
parties) and its Seller Protection plan, which can provide protection for 'item 
not received' disputes. 

Sellers are generally less susceptible to fraud than purchasers because they 
have the benefit of being able to wait for the finds to clear prior to sending 
the items in question. Accordingly, the benefits to sellers of the Notified 
Conduct will necessarily be less than those to buyers. 

We have already discussed the methods implemented by other online 
payment methods to guard against the misappropriation of account details 
(see above section 7.1). BPAY believes that these safeguards give sellers 
using alternative payments methods equal or better protection to that offered 
by PayPal. Similarly, all eBay sellers have the ability to scrutinise purchaser 
feedback (irrespective of the payments method selected). The benefits of 
PayPal's Payment Review, it follows, would therefore be minimal at best. 

In relation to 'item not received' disputes, it would appear that PayPal is 
actually damaging to sellers, transferring all of the risk (benefit) of the 
transaction fiom the buyer to the seller. Unlike a bank account which is 

83 lbid [5.6]. 
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subject to, and protected by requirements set out by the Reserve Bank of 
Australia, all monies deposited into a PayPal account are fully controlled by 
PayPal. As a consequence, PayPal accounts can be, and are often, frozen 
without warning, hurting sellers. In the case of an 'item not received' 
dispute, this can mean that sellers will be without access to their funds for 
many months, even if they are later found to be innocent of any wrongdoing. 

It follows that if the ACCC authorises the Notified Conduct, it is likely that 
the number of seller complaints will increase. 

Finally, eBay argues that a further benefit of the Conduct is that it will 
provide a 'merchant' replacement facility for individuals or merchants that 
are too small to qualify for a merchant facility with a financial institution and 
cannot therefore accept payments by credit card or debit card.84 To this point 
BPAY replies that users of eBay already have access to this PayPal facility; 
therefore the Conduct will not provide any additional benefits in this regard. 

7.5 Benefits to eBay and the Australian economy 

eBay submits that the Notified Conduct will also strengthen eBay, benefiting 
both users of the site and the Australian economy generally.85 

eBay has failed to provide any evidence that these putative benefits are 
caused by the Notified Conduct. In the absence of the conduct, eBay's 
growth is projected to continue and its customers will continue to enjoy 
discounted prices. The Notified Conduct, if anything, seems likely to reduce 
those discounts by increasing transaction costs. 

The Notified Conduct takes place in a zero sum game: any gains to customers 
are simply passed onto sellers or financial institutions as increased costs, 
which in turn are passed back to customers and the wider public. eBay, 
however, ends up with additional fees, and costs increase, reducing the 
benefit of eBay to the average Australian. 

More importantly, any benefit to eBay is likely to be proportional with the 
lessening of competition and should, in any event, be discounted as more of a 
private than a public benefit. The greater the benefit to eBay, the greater the 
detriment to other stakeholders. 

lbid [5.20]. 
lbid (5.131-[5.15]. 

-- 
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8 Public detriments 

Even if a relevant public benefit is attributable to the Notified Conduct, 
BPAY submits that it is outweighed by the public detriment caused by the 
substantial lessening of competition. This detriment has several aspects. 

8.1 Increased prices 

Use of PayPal by sellers entails additional transaction costs that would not 
exist absent the Notified Conduct. PayPal extracts a number of processing 
fees from sellers, including a flat transaction fee of $0.30, as well as an ad 
valorem component of between 1.1 per cent and 2.4 per cent of the total 
transaction value, depending on the monthly volume of PayPal  transaction^.^^ 
This cost is in addition to eBay listing fees of up to 5.25 per cent of the 
closing auction price and a listing fee of between $0.30 and $5.00 for most 
items.87 

The additional cost associated with accepting a PayPal payment is significant 
relative to the cost of most items sold on eBay. According to Table A. 1 of 
annex E of the Notification, the average eBay price for items in popular 
categoriesg8 is AUD $148.82. Taking this as a representative sample, this 
means that costs for the average transaction under the Notified Conduct will 
rise to $12.34 or 8.3 per cent of transaction value, as compared with a 
minimum of $8.47 or 5.69 per cent of transaction value at present: 

Minimum 

isting fee 

transact, - -----.-. 

f average 
.m .."l.,n 

Note: pre-Notified Conduct processing fees are based on direct deposit where the buyer's 
financial institution does not charge third party transfer fees. Actual processing fees wi l l  
depend on the chosen online payment method and the terms and conditions o f  the buyer's 

The 2.4% rate applies to merchants with less than AUD $5000 in monthly PayPal sales. The 
percentage fee reduces as monthly sales increase, with a minimum of 1 .l% payable by 
merchants whose monthly volume exceeds AUD $150 000: see PayPal, Transaction Fees for 
Domestic Payments - Australia (2008) <https://www.paypal.corn/au/cgi-bin/webscf?cmd= 
- display-receiving-fees-outside&countries=>. 

" See eBay, eBay Fees (2008) eBay Help Centre <http:/lpages.ebay.com.aulhelplsell/fees.html>. 
88 See eBay, above n 1, annex E, 5. These include watches, home ware, computers and 

electronics, clothing, books, sporting goods, toys, automobile parts, DVDs and movies, 
jewellery, health and beauty products, music and telecommunications equipment. 
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bank account. Credit card involves an average percentage processing fee of 0.85%, 
which would be $1.26 in the above example compared with PayPal's ~ 3 . 5 7 . ~ ~  

This represents a 45.7 per cent increase over current transaction costs, where 
direct deposit is used to fund a purchase. This may even be a conservative 
estimate of the cost increase: international currency conversion fees, reversal 
fees, and costs associated with delays and frozen account balances may also 
be incurred. 

This increase in transaction costs will have several detrimental effects upon 
eBay buyers and sellers. First, sellers may be forced to raise their prices, 
leading to higher costs payable by buyers and reducing one of the main 
benefits put forward by eBay in its Notification. Alternatively, sellers may be 
forced to absorb the additional costs, resulting in those parties paying an 
effective subsidy to eBay on top of their seller fees for no additional service. 
This will have a particular impact on high-volume, low-margin sellers in the 
electronics, DVDs and books categories. For this reason, many of these 
sellers dislike PayPal, as it eats into their already slim profit margins 
substantially. BPAY submits that increasing prices for no tangible increase in 
service is indicative of a competitive imbalance. 

In the absence of effective competition in the online payment market, there 
will be no competitive safeguards to prevent PayPal or eBay unilaterally 
raising prices in the future. Due to the previously identified self-perpetuating 
cycle of network effects, such behaviour is unlikely to correct itself naturally. 

8.2 Reduced innovation 

BPAY also submits that the Notified Conduct will, by substantially lessening 
competition, stifle innovation in the online payment market. As Graeme 
Samuel has noted: 

Competition is a very useful means to an end. What we know from decades of 
experience both domestically and internationally is that pursuing and promoting 
vigorous competition delivers the benefits we wish to provide to the public. It 
encourages and rewards innovation, leads to lower prices, improves choices and 
services that consumers want." 

As a monopoly provider of payments services for eBay transactions, PayPal 
would be free of the competitive pressures that otherwise compel it to 
innovate or perish. Not only would other services be precluded from eBay 
transactions, but PayPal would obtain a carry-over advantage from its 
mandated eBay customer base to the non-eBay segment of the online 
payment market. Consequently, once the Notified Conduct has been 
authorised, there will be nothing to prevent PayPal from scaling back some of 
the existing protections, such as the Buyer Protection Programme. 

Similarly, any public benefits that do flow from the Notified Conduct are 
likely to languish and erode in the absence of competitive tension. An 
increase in security in the short term, for example, may quickly be overtaken 

Reserve Bank of Australia, Statistics - Credit cards - Merchant Fees for Credit and Charge 
Cards - C3 (December 2007) ~http://www.rba.gov.au/Statistics/Bulletin/CO3hist.xls~. 

90 Graeme Samuel, 'Promoting Competition or Protecting Consumers - The Role of Competition 
Policy and its Implications for Australian Businesses' (Speech delivered to the John Curtin 
Institute of Public Policy Forum, 12 October 2007, Perth). 
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by the next generation of fraud or phishing technologies. Without effective 
competition between PayPal and other online payment services, eBay has less 
incentive to ensure it neutralises those threats. PayPal, if allowed to become a 
complacent giant, could ignore customer protests to a greater extent than it 
can now. 

These detriments will not only be limited to eBay buyers and sellers. As we 
discussed in Chapter 6, we expect that PayPal will use the Notified Conduct 
to leverage its dominance of eBay payments to the market for online 
payments generally. This will make it increasingly difficult for existing firms 
to grow and innovate, and it will also create significant barriers to entry for 
new firms, further decreasing innovation in the online payment market 
outside of eBay. 

8.3 Lack of consumer choice 

One of the most significant detriments caused by the Notified Conduct is a 
reduction in consumer choice. eBay effectively argues that consumers lack 
the ability to decide for themselves which online method of payment is best 
for them. In choosing PayPal for all its customers, eBay is making the choice 
of what's best for eBay, depriving all consumers and eBay sellers of their 
ability to act as rational agents in the online payment market. 

Consumers are harmed by being forced to use a potentially inferior, more 
costly, more unwieldy payment service than they would otherwise choose 
themselves. eBay is preventing market forces from deciding which is the 
most efficient online payment system, pre-empting market forces by 
restricting consumer choice. While this may not necessarily represent a great 
enough annoyance to justify individual users to leave eBay, collectively it 
represents an significant detriment to consumers generally. 

Purchasers in rural areas will be particularly affected, as they will almost 
never have the option of in-person pickup. Indeed, given that many eBay 
sellers ship goods from offshore warehouses located in Hong Kong and 
Singapore, almost all eBay users are likely to have no choice at all in how 
they pay for eBay transactions. 

8.4 More disputes 

Many PayPal customers report substantial delays in obtaining refunds or 
charge backs, problems with frozen accounts, hacked PayPal accounts, 
inadequate customer service, and the lack of any Australian address or 
telephone number to which customers can turn for assistance. These 'horror 
stories' are well documented on a number of websites?' If the Notified 
Conduct is allowed to proceed, these problems can be expected to grow, for 
the reasons identified in section 8.2 and elsewhere. 

See, eg, ~http:/lwww.news.com/PayPal-settles-customer-suit12100-1038~3- 
5233490.htmI?tag=nw.8>; chttp://www.news.comIPayPal-glitch-sparks-customer-angerl2100- 
1038-3-5878928.html?tag=nw.10>; chttp:/lwww.paypalsucks.com/~; ~http:/lwww.screw- 
paypal.com/>; <http://www.paypalwarning.com>; and ~http://www.aboutpaypal.orgl>. 
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8.5 Reduced security on eBay 

For similar reasons to those outlined in sections 7.1,7.2 and 8.2, security on 
eBay may actually decrease. Further, buyer protection programmes offered 
by credit card companies may not apply to payments authorised via PayPal. 
In consequence, buyers and sellers on eBay may be negatively affected. To 
the extent banks and other traditional financial institutions do bear the cost of 
fraud on eBay and PayPal, the wider public may end up subsidising eBay's 
payments monopoly in the form of higher credit card processing fees. 

8.6 Public outrage as evidence of adverse effects 

The Notification has sparked considerable public outrage. eBay buyers, 
sellers and the wider public have expressed their concern that the Notified 
Conduct is anticompetitive and will have detrimental effects in various fora. 

In particular, BPAY draws to the ACCC's attention the following sources: 

a petition signed by more than 11 200 people, many of them 
Australians, opposing the Notified 

the official eBay discussion forum, which contains thousands of 
angry posts by members of eBay (principally sellers);93 

thousands of comments and analysis made by 'bloggers' on 
prominent Australian information technology web site^:^ and 

analysis and user comments on Auction Bytes, an independent trade 
publication for online merchants:' and 

lengthy discussion of the Notified Conduct on Whirlpool, one of 
Australia's largest online communities of internet users?6 

Although not all the discussion is relevant or accurate, its sheer volume and 
the vehemence with which much of it is made illustrate how concerned 
ordinary Australians are by the Notified Conduct. This of itself indicates two 
things: first, the Notified Conduct is not widely perceived as carrying credible 
benefits; and second, the Notified Conduct is widely perceived as carrying 
significant and costly detriments. 

8.7 The conduct undermines the consumer protection framework 

PayPal is not a signatory to the Electronic Funds Transfer Code of Conduct. 
Therefore, unlike the banks and other financial institutions that are 

92 See Valentine et al, Stop eBay from Introducing a PayPal Only Payment Policy ( I  May 2008) 
Petition Online <http://www.petitiononline.comlmodgerllsignd.cgi?ebayau>. 

93 See eBay, Changes Announced on eBay.com.au ( 1  May 2008) eBay Forums 
~http://forums.ebay.com.aulforum.jspa?forumID=500000001~. 

See, eg, Stan Beer, Why ACCC Cannot Grant eBay Australia Request for PayPal Only 
Payments (19 April 2008) IT Wire <http://www.itwire.com/content/view/l7742/1023/1/2/~. 

95 See Ina Steiner, eBay Australia Makes PayPal Processing Mandatory (9 April 2008) 
AuctionBytes Blog ~http://blog.auctionbytes.comlcgi-binlbloglblog.pl?/p112008/4/ 
1207774925.html>. 

Bs Whirlpool contributors, Discussion Thread: 'eBay now only allows paypal or COD' (9 April 2008) 
Whirlpool Broadband Forums ~http:l/forums.whirlpool.net.au/forum-replies.cfm?t=9~W~. 

- -- - - 
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signatories, PayPal is not obliged to provide the protections set out in that 
Code. If the Notified Conduct is allowed to proceed, many of the consumer 
protections contained in the Code may not be provided, and the operation of 
the Code will thereby be undermined. 

8.8 The conduct is disproportionate to the stated objectives 

The Notified Conduct is neither necessary nor sufficient to achieve eBay's 
objective of increased security. It is insufficient in the sense that PayPal does 
not meet all aspects of industry best-practice for online payment, and in the 
sense that it must continue to innovate and evolve to meet changing security 
threats. Without a sufficient competition incentive there is a risk that the 
Notified Conduct will actually reduce security. It is unnecessary in the sense 
that equivalent or greater security can be achieved through other methods. 

Alternatively, for example, eBay could specify objective and non- 
discriminatory criteria for admitting third party payment providers to the 
marketplace, and provide a system for accrediting applicant systems. Criteria 
could take into account the security of the system, the reserve capital of the 
intermediary, the reputation and financial backers of the intermediary, the 
ability of eBay to access and verify transaction data, and the technical 
capability of the system to interface with eBay's checkout system, among 
other factors. eBay should retain discretion to admit or deny new payment 
systems according to these criteria, within the limits set by Australian 
competition law. If a payment system is inadequate, eBay must state how and 
be receptive to a subsequent application. However, eBay should not be 
permitted unilaterally to deny access to worthy - perhaps even better - 
payment systems who happen to be competitors of a related company. 

To prescribe certain security criteria that a payment system must satisfy 
before it will be admitted to the eBay marketplace may be legitimate, perhaps 
even desirable. But to prescribe a single such system to the exclusion of all 
others is unreasonable and anticompetitive, especially where eBay has a 
financial relationship with the chosen service provider. 
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9 Conclusion 

BPAY urges close scrutiny of the Notified Conduct's effects upon the online 
payment market. BPAY draws attention to eBay's unsubstantiated security 
claims, which it uses to defend an unreasonable and anticompetitive 
restriction of consumer choice. Under the guise of buyer protection, eBay 
proposes to leverage its dominance in the online auctions and classifieds 
market in order to cement its grip on the emerging online payment market and 
foreclose future competition in that market. eBay is using its substantial 
power in these markets to narrow consumer choices and increase its profits; 
this will be likely to come at the expense of healthy competition, consumers, 
small businesses and internet users generally. Given the likely consequences 
identified in this submission, the Notified Conduct has the likely effect of 
substantially lessening competition in the online payment market. 

For the reasons set out above, the public benefits alleged by eBay do not 
outweigh the detriments to the public, including from the substantial 
lessening of competition. The Notified Conduct is unlikely to improve eBay 
security in the short term and, even were it to have that effect, it would likely 
be offset by stagnant innovation in online payments attributable to the 
Notified Conduct. Instead, the conduct is likely to raise prices, increase 
online fraud (especially phishing) and transfer these risks to sellers and 
financial institutions. 

eBay plans to use the outcome in Australia as a basis for extending the 
Notified Conduct to other jurisdictions. It is therefore critical that the 
ACCC's assessment take full account of the competition and public interest 
issues posed by the Notified Conduct with its future international extension in 
mind. 

The ACCC should issue a notice under s 93(3) of the Act to revoke the 
protection otherwise afforded by the Notification. 
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