
Freehills Exclusive dealing notification by Bunnings 
Response to submissions by interested 

parties 

I Submissions 

(a) The Commission has provided Bunnings with: 

(1 ) submissions received from: 

(A) Trade Tools Direct; 

(6) Magnet Mart; 

(c) Honda; 

(D) Mitre 10; 

(E) Kemp 8 Denning Limited (KBD); 

(F) Natbuild; 

(G) Robert Bosch (Australia) Pty Ltd (Bosch); 

(H) Victa Lawncare Pty Ltd (Victa); 

( 1 )  John Danks 8 Sons Pty Ltd (Danks); and 

(2) a record of a conversation between the Commission and Allpower Industries. 

(collectively the Submissions). 

(b) The Commission also provided Bunnings with letters from: 

(1) Power Tools Association of Australia; 

(2) Outdoor Power Equipment Association Inc; and 

(3) Coles Group Limited. 

declining to lodge submissions. 

2 The relevant conduct 

(3) The proposed conduct by Bunnings is that Bunnings will acquire and Techtronic will 
supply Ryobi power tools and power garden equipment on condition (which condition 
potentially arises by the operation of s47(13)(a) of the Trade Practices Act 1974) that: 

(1 ) Techtronic will not supply Ryobi power tools and power garden equipment to 
competitors of Bunnings; or 

(2) Techtronic will not supply Ryobi power tools and power garden equipment 
supplied to Bunnings to competitors of Bunnings; or 

(3) Techtronic will not supply Ryobi power tools and power garden equipment, 
comparable to Ryobi power tools and power garden equipment supplied to 
Bunnings, to competitors of Bunnings; and 

(4) Bunnings will not acquire some power tools or power garden tools which were 
previously acquired from Techtronic's competitors and which Bunnings 

Printed 11/04/08 (18:03) Submissions to the ACCC 



Freehills - 3 Purposive approach to market definition 

determines duplicate or are similar to Ryobi power tools and power garden 
equipment, and Bunnings will be involved in that conduct. 

(b) The Commission has released to various suppliers to Bunnings requests for submissions, 
in terms that state: 

"Techtronic will supply Bunnings with the Ryobi products on condition that 
Bunnings does not acquire power tools or power garden tools from Techtronic's 
competitors". 

(c) This is inconsistent with the conduct as notified on the face of the notifications and the 
submissions accompanying them. 

(dl It is clear from some of the submissions the Commission has received that the parties 
from which submissions have been sought have not understood that Bunnings will 
continue to acquire many power tools and power garden tools from Techtronic's 
com petitors. 

(el In so far as the submissions are based upon a misapprehension of the relevant conduct, 
Bunnings submits that those parts of the submissions which deal with the effect or likely 
effect of such conduct upon the relevant market(s) be disregarded. Annexed hereto as 
"Appendix 1" is a nonexhaustive list of statements in the Submissions which Bunnings 
submits should be disregarded. 

(f) Bunnings submits that the proposed arrangement is not predicated on specific 
contractual conditions of exclusivity, but the commercial merits of the arrangement are 
affected by the nature of the product mix offered by Bunnings. Bunnings notified the 
conduct out of an abundance of caution only. 

3 P~~rposive approach to market definition 

(a) In Queensland Wire Industries v The Broken Hill Proprietary Company (1 987) 17 FCR 
21 1 at 218-209, the Full Federal Court stated: 

'In defining the market or markets involved in a particular dispute, one should 
begin with the problem at hand and ask what identification of market best 
assists in analysing the processes of competition, or lack of competition, with 
which the case is concerned" 

The "purposive approach" is to be adopted in relation to market definition. 

That approach was not doubted in the subsequent appeal to the High Court. 

(b) It is useful to refer to the following oft quoted passage from Re QCMA case (1976) 25 
169 at 190: 

'A market is the area of close competition between firms or, putting it a little 
differently, the field of rivalry between them .. . Within the bounds of a market 
there is substitution between one product and another, and between one source 
of supply and another, in response to changing prices. So a market is the field 
of actual and potential transactions between buyers and sellers amongst whom 
there can be strong substitution, at least in the long run, if given a sufficient 
price incentive ... Whether such substitution is feasible or likely depends 
ultimately on customer attitudes, technology, distance and cost and price 
incentives. 

It is the possibilities of such substitution which set the limits upon a firm's ability 
to 'give less and charge more'. Accordingly, in determining the outer boundaries 
of the market we ask a quite simple but fundamental question: If the firm were 
to 'give less and charge more' would there be, to put the matter colloquially, 
much of a reactionr (emphasis added) 
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(c) The question of substitutability is to be considered from both the demand and supply 
side: Queensland Wire case (1 989) 167 CLR 177 at 199, 21 0. 

(d l  It is sufficient to have either demand side or supply side substitution for two products or 
two regions to be included in the same market. That is because the ambit of the relevant 
market is to be determined by the competitive constraints on firm behaviour and such 
constraints can arise either from the ability of consumers to shift their demand to other 
products or from alternative producers commencing to supply substitute products: 
Corones, "Competition Law in Australia", 2007, fourth edition p 60. 

(e) It is also clear that demand side and supply side substitution is to be tested over the 
long-run, and not on a day to day basis; Re QCMA (1976) 25 FLR 169 at 190; Re Tooth 
& Co Limited and Tooheys Limited (1 979) 39 FLR 1 at 38-39. 

4 Functional levels 

(a) Mitre 10 submits that the relevant functional markets are the "wholesale" and 'retailn 
markets (Mitre 10 para 3.1). 

(b) In relation to Danks' submission: 

(1 Danks submits that the relevant functional levels are "manufacturelimportation", 
'wholesale acquisition and distribution" and "retail" (Danks para 3.4); 

(2) the focus of the submission, however, is on 'the competitive impact of the 
notified conduct on retailers and consumers" (Danks para 4.4); 

(3) at para 3.4 on p 14 of its submission, Danks 'notes that the Commission took 
the view, in relation to the effects on the hardware, home improvement and 
gardening sector in the proposed acquisition of the Coles Group by Wesfarmers 
(owner of Bunnings) that . . . the functional dimension was retail". 

(c) With respect, the conduct in question there was in relation to an acquisition by, in broad 
terms, one retailer of another retailer. The conduct presently notified relates to the supply 
by Techtronic (supplier) of power tools and power garden equipment to Bunnings 
(acquirerlretailer). 

(d l  The proposed conduct in issue is set out at paragraph 2(a) above. The conduct notified 
relates to the supply by Techtronic (supplier) of power tools and power garden equipment 
and acquisition by Bunnings (acquirerlretailer) of power tools and power garden 
equipment. The firms involved in the conduct are Techtronic and Bunnings. The conduct 
is a vertical "restraint". 

(el  Therefore, in accordance with the purposive approach. Bunnings submits that the 
relevant market is the wholesale market for power tools (including accessories) and the 
wholesale market for power garden equipment (including accessories): ACCC v 
Australian Safeway Stores Pty Ltd (No 3) (2001) 119 FCR 1 .The retail market may, 
however, be relevant in so far as it has an upstream effect on the level of competition at 
the wholesale level: Davids Holdings Ply Ltd v A-G (Cth) (1 994) 49 FCR 21 1 at 229. It is 
in this respect, together with addressing any potential public detriment to consumers, that 
Bunnings' submission has addressed the retail market. 

5 Wholesale market 

5.1 Product dimension 

Categories of products 
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(a) Two submissions suggest that the relevant product market should be defined by 
reference to individual products such as electric drills, circular saws, grinders, leaf 
blowers etc (Mitre 10 para 7C 3.1 in respect of the retail market; Danks para 3.4). 

(b) Mitre 10 accepts, however, that the wholesale market is properly characterised by 
reference to "power equipment" and "outdoor power equipment" (Mitre 10 para 3.1). 

Product market for power tools and market for power garden equipmenf 

(c) For the reasons set out below, Bunnings submits that the relevant product markets are 
the market for power tools generally (including accessories) and the market for power 
garden equipment generally (including accessories). 

(d) While individual tools are not directly substitutable for each other, the question from the 
perspective of supply at the wholesale level is fundamentally one of productive capacity. 
In that regard manufacturers generally manufacture and sell brands comprising a range 
of products in each category of tools, often characterised by common features and a 
common look and feel. From the perspective of demand, the purchaserJretailer has a 
diversity of brands from which to select (or indeed for larger purchasers, source as a 
'house" brand). 

Product market for DlY power tools and the producf market for DlY power garden 
equipment 

(e) Some submissions suggest that the market for power tools and the market for power 
garden equipment should be further divided into 'DIY' and 'trade'. For example: 

(1 Trade Tools Direct submits that Ryobi products are "primarily aimed at the DIY 
user" as opposed to the trades (Trade Tools Direct second paragraph); 

(2)  Honda's submission refers to "low cost power equipment almost exclusively 
sourced from China" and 'high end" suppliers (Honda p 2); 

(3) Natbuild submits that retail (non trade) sales of power hand and garden 
equipment represents a definable market in its own right (Natbuild fourth 
paragraph); 

(f) Danks' submission also makes a distinction between DIY and tradeJspecialist tools and 
equipment which it submits cannot be properly regarded as close substitutes (see Danks 
at 3.4; see also 3.2, 3.3 and Annexures A 8 B). Danks states that: 

(1) products in the Trade category are often premium products and are directed, in 
particular, at trade, professional or industrial users; 

(2) products in the Trade category are often premium products and are 
considerably more expensive than brands available in the DIY category. 

(9) Whilst the price ranges as set out in Annexure A to Danks' submission (on the 
assumption that they are correct) do show that the price range for, say, Ryobi, is, 
generally, lower than that for the brands in the Trade category, it is unclear whether those 
prices relate to the same range of tools. For example: 

(1 Annexure A to Danks' submissions show that in relation to 'Saws": 

/ Category I Brand I Price range 

Tradellndustrial I Hitachi 1 $139 to $1099 plus 

DIY mid price 
point 

Tradellndustrial 

Tradellndustrial 
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(2) The difference in prices may reflect that the brands in the Trade category may 
include further types of power tools, which are more expensive, and which 
Techtronic does not supply under the Ryobi brand, for example, particular types 
of special purpose saws. 

(3) That is not to say that, at least where the Trade brands produce similar types of 
power tools as Ryobi, that those brands cannot act as a constraint on the Ryobi 
brand. By way of example: 

(A) A search for 235mm circular saws on the online retailer for power 
tools, Tool Specialist (www.toolies.com.au), on 3 April 2008 discloses 
that that retailer's price for various brands are as follows: 

1 235mm (9-1141.) Circular Saw 1 Makita 
I 1 N5900B-2 1 $298.00 

1 Product ( Brand I Model No 

235mm (9-114") Circular Saw ( Ryobi 1 W914 1 $399.00 

Price 

I I I 

235mm Circular Saw 1 Makita 1 5901 B 1 $399.00 
I I I 

(h) Clearly, the fact that the Trade brands can expand "down-market", as evidenced by for 
example, Makita, suggests that there is no clear break in substitutability between the 
brands in the Trade sub-category and the DIY sub-category: Aut 6 Ffy Ltd v Wellington 
Place Pty Ltd & Ors [I9931 ATPR 41-202 at 40,839. Rather, the evidence above shows 
that the Trade brands offer products which are close substitutes with those marketed 
under the Ryobi brand, quite appropriately: 

230mm (9") Angle Grinder 

Extra Heavy Duty 230mm 
Angle Grinder 

230mm Angle Grinder 

(1 while there are price and quality differences between (and within) brands that 
does not provide a substantial demarcation between the substitutability of the 
relevant products -tradesmen produce cheaper (even on a throw away basis) 
tools for jobs and house handymen purchase higher quality and price tools 
according to their preferences and financial capacity; 

$365.00 235mm Circular Saw 

(2 product differentiation even within the products of one supplier (Bosch being a 
good example, but also GMC with its Platinum range) is considerable. 
Differentiation leads to continuing evolution in market presentation. 

(4 )  Similarly, Danks submits that the grinders in the Trade category include Metabo 
and Hitachi. A search for 230mm angle grinders on the online retailer for power 
tools, Tool Specialist (www.toolies.com.au), on 3 April 2008 discloses that that 
retailer's price for various brands are as follows: 

1 Product 1 Brand ( Model No I Price 1 
Ryobi 

Metabo 

Hitachi 

0) In relation to Danks' submission that the brands in the Trade category are directed, in 
particular, at trade, professional or industrial users, Bunnings submits that a degree of 
caution is necessary when referring to advertising or marketing techniques as an aid to 
market definition: Aut 6 Pty Ltd v Wellington Place Pty Ltd & Ors 119931 ATPR 41 -202 at 
40,839. 

Makita 

0') Clearly, as demonstrated above, there are retailers which sell both brands within the 
Trade sub-category and the DIY sub-categories side by side. 

59028 

G2360 

W25-230 

GS3SE2 

(k) Further, Bunnings submits that there is also supply side substitutability. Supply 
substitutability is the shift by a firm in the use of facilities from producing and selling one 
product to producing and selling another. The importance of production flexibility was 

$329.00 

$349.00 

$31 9.00 
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recognised by the Tribunal in Re Tooth & Co Ltd; Re Tooheys Ltd [I 9791 ATPR 40-1 13 at 
18,198. Clearly, the suppliers of the "Trade" sub-market have the ability to produce more 
of the products which are very close substitutes for Ryobi products should Techtronic 
'charge more or give less". 

(1) Further, established products such as Black 8 Decker, Bosch Green and GMC (which are 
perhaps the three most powerful brands and which are the closest substitutes for Ryobi) 
can easily cover any gap arising from Ryobi no longer being supplied to other retailers. 
Competitors can easily switch to them. Bunnings notes that many of its competitors' 
catalogues show many Black 8 Decker and GMC products but not so many Ryobi 
products as part of the retail range selected by that retailer. 

(m) Accordingly, Bunnings submits that there is demand side substitutability with brands in 
the Trade sub-market. 

(n) There is also substitutability of demand at the retail level between "DIY" and "Trade" type 
tools: some DIY customers will buy Trade products and vice versa, again suggesting that 
they fall within the same market. Within that market there is a continuum of price and 
quality. Given the continuum, it is artificial to say the Trade type pricelquality delineates a 
different market from the rest. 

(0) Although Bunnings generally aims to offer to its customers (and thus acquire in the 
wholesale market) 4 "levels" (defined generally by price and quality combinations) of 
most types of tools, there is a significant amount of substitution between these levels. 

(P) No two products represent exactly the same combination of price and quality. Customers 
at each level of the market have a choice between all the brands in the market, all of 
which consequently demonstrate degrees of this substitutability . 

(9) Danks submits that customers do not choose on the basis of brand, but on the basis of 
price and quality in the DIY sub-market. This clearly is an argument recognising that the 
products are substitutable and that inter-brand competition predominates. This is borne 
out by the fact that when making ranging decisions, at the relevant level, Bunnings will 
generally consider whether a particular brand offers the customer the best combination of 
price and quality, before choosing a product for the relevant "level" within its range. Black 
8 Decker, GMC and Bosch Green are the most similar in terms of pricing and quality to 
Ryobi and compete vigorously with Ryobi. If Bunnings' competitors are unable to acquire 
Ryobi, they have several other brands to choose from to include in their range to compete 
with Bunnings. 

Product market for DIY "good" power tools and the product market for DIY "good" 
power garden equipment 

(r) Mitre 10 further submits that there are 4 ranges of leading power tools available in 
Australia ranked in order or qualitylprice as follows: 

r 7 o p o f  the range' includes brand names such as Makita, Dewalt, Bosch Blue, 
Milwaukee and Metabo 1 

I 

"Excellent" / which includes Bosch Green and Hitachi 
I 

"Good" ( which comprises of only 1 brand, Ryobi 

In effect, Mitre 10 submits that there is no readily comparable alternative (presumably, 
substitutable) to the Ryobi brand in Australia. 

'Entry Point" 

(s) Even if Ryobi is the only brand which falls within a "good" category of power tools, a 
proposition with which Bunnings strongly disagrees, it is clearly constrained by say, for 
example, Bosch Green which is said to fall within the 'excellent" category of power tools 
in the sense that Ryobi cannot over the long run 'give less and charge more'. For 
example, in relation to saws, which is said by Danks to comprise 30% of the turnover for 
power tools (Danks Annexure A), the price range for Ryobi is $69 to $399 (Danks 

which includes Icon, Homelite, GMC, XUI, Black & Decker, 
Arlec, Nu Power and Direct Power 
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Annexure A)and the price range for Bosch Green is $69 to $599 (Danks Annexure A). On 
the assumption that this is correct, if the price for Ryobi is to rise to any significant extent, 
say 5% to lo%, in the long run without increasing its quality to "excellentn then clearly, 
consumers would substitute Bosch Green for Ryobi, acquiring a better product for the 
same price. More likely however, would be a market response from the suppliers on 
either side of this product category to diversify into the opportunity created by such 
pricing behaviour, if it was profitable to do so. 

(t) Similarly, Techtronic's ability to reduce the quality of Ryobi products ($69 to $399 -see 
Danks Annexure A) to any significant degree without lowering price, is constrained by, for 
example, Black & Decker (price range of $49 to $399 - see Danks Annexure A) and 
GMC (price range of $47 to $399). That is, consumers are unlikely to obtain a lower 
quality Ryobi product if the price stays the same if they can have the same quality 
product at a lesser price. 

(u) Further, even if there is a distinct and separate product market for'good" DIY power tools 
and a separate product market for "good" DIY power garden equipment, there is ample 
evidence that Ryobi is not the sole brand within either of those 'sub-markets': 

(1 ) Whilst Danks considers that there are 4 "categories of purchaser and price 
points" for power tools (Danks 3.2) and 4 'categories of purchaser and price 
points" for power garden equipment (Danks 3.3), it ultimately submits that the 
there should be a "distinction between tools and equipment supplied to 'DIY' 
and to 'TradelSpecialist' customers" (Danks 3.4); 

(2)  Further, Danks identifies a number of competitors with Ryobi within the 
'categories of purchaser and price points" within which it says Ryobi sits (Danks 
Annexures A and B). 

(3) Similarly, Magnet Mart submits that brands "directly in competition with Ryobin 
include Black & Decker, GMC and Ozito (Magnet Mart para 3). 

(4) Bosch submits that Ryobi competes most closely with the Black & Decker and 
GMC product ranges in terms of price, quality and features/specifications. 

(5) Bosch further submits that specific Ryobi products also compete with the Bosch 
brands in terms of positioning and targeted consumers (Bosch para 3). 

(6)  Victa submits that main power garden equipment brands that currently compete 
with Ryobi are Black 8. Decker, GMC, Ozito, Arlec, McCullough, Talon and MTD 
(Victa para 4.3, 4.5). 

(7) K&D submits that GMC is the major competitor for Ryobi in power tools and 
further refers to Maktec brand, Bosch and Black & Decker. In relation to power 
garden equipment, K&D refer to Talon and GMC as competitors of Ryobi (K&D 
para 3). 

(8) K&D's submits that there had been a reduction in sales of Ryobi due to, 
amongst other things, increased competition (K&D para 1). 

(9) Allpower Industries have indicated that in their view (ACCC record of 
conversation with Allpower Industries): 

(A) while Ryobi is at the lower end of the market in terms of price and 
quality and Echo of better quality, they could be considered 
substitutes; 

(B) In Australia, there are many inexpensive imports comparable to Ryobi 
currently available and they appear to be increasing. 

(v) Bunnings repeats its submissions in relation to the product market for DIY power tools 
and market for DIY power garden equipment set out above at paragraphs 5.1(g) to 5.l(q). 

(w) Further, many accessories are universally applicable to different power tool brands. 
Some suppliers only sell accessories. There are non-Ryobi branded accessories which fit 
Ryobi products. Accordingly, Bunnings submits that the relevant product markets are the 
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market for power tools (including accessories) and the market for power garden 
equipment (including accessories). 

Conclusions on product market 

(x) Danks submits that the relevant product markets at both the manufacture/importation and 
wholesale acquisition and distribution levels, are DIY markets defined by reference to 
individual products as set out at para 3.4 of their submissions (Danks para 3.4). 

(Y) Mitre 10 accepts, however, that the wholesale market is properly characterised by 
reference to 'power equipment" and 'outdoor power equipment" (Mitre 10 para 3.1 ). 

Power gardening equipment: includes Gardenline (exclusive 
to Aldi), GMC, Ryobi, Poulan, Victa, Talon, McCulloch, AL-KO, 
Homelite, Ozito (exclusive to Bunnings) and Pope. 

(2) For the reasons set out above, Bunnings submit that, at the wholesale level, the relevant 
markets are the market for 'power tools" (including accessories) and the market for 
"power garden equipment" (including accessories). As stated above, Bunnings considers 
that those markets encompass accessories for those products. Those markets may be 
comprised of a sub-market for 'DIY' and a sub-market for 'Trade'. Ryobi would fall within 
the former sub-market. Bunnings submits that, if there are sub-markets in the wholesale 
market for power tools, they are: 

Avenues for distribution for suppliers 

"Trade" 

'DIY" 

(a) Generally, there is very little (if any) Australian production of "consumer" level power 
tools. Virtually all products are being imported through various supply avenues, a point 
made by many of the Submissions. 

Includes Makita, Dewalt, Bosch Blue, Hitachi, Fein, Wallpro, 
Panasonic, Hilti, Ramset, Milwaukee, Metabo and many 
specialist brands. 

Power tools other than accessories: includes Bosch Green, 
Ryobi, Icon, GMC, XUI, Black & Decker, Arlec, Nu Power 
(exclusive to Repco), Evolution (exclusive to Repco), Direct 
Power, Ozito (exclusive to Bunnings), Worx (exclusive to 
Danks), Triton, Taurus (exclusive to Aldi), Xceed, Delta 
(exclusive to Aldi), Positech (exclusive to Danks), Super Works 
(exclusive to Super Cheap Auto). Dremel, and many others. 

(b) The avenues for the distribution of power tools identified by the Submissions, apart from 
Bunnings, are: 

(1 via the internet (ACCC record of conversation with Allpower Industries); 

(2) independent 'banner' stores such as Home Hardware and Mitre 10 (ACCC 
record of conversation with Allpower Industries; Danks para 3.1); 

(3) independent 'non-banner' or 'non-aligned' stores (Danks para 3.1); and 

(4 specialised service dealers and larger building material stores (ACCC record of 
conversation with Allpower Industries; Danks para 3.1). 

(c) Natbuild suggests that Bunnings is the dominant channel to market for retail power hand 
and garden tools and that Bunnings accounts for 'roughly 50% (by turnover) of the 
current retail outlets for Ryobiproduct in the market" (our emphasis). Bosch submits that 
Bunnings represents over half of the supply channel to the DIY power tools consumer in 
Australia (Bosch para 4), however it is unclear how this was arrived at and which 
"channels" were taken into account. Bunnings submits that it represents less than half of 
the supply channel for the particular product types which it sells. In any event, Bunnings 
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submits that the relevant markets are the market for power tools (including accessories) 
and the market for power garden equipment (including accessories). 

Mitre 10, however, submits that in comparison with the 160 Bunnings Warehouse stores 
and 63 smaller format stores across Australia and New Zealand, Mitre 10 licensed 509 
Mitre 10 and True Value Hardware stores in Australia alone (Mitre 10 para 2.5). Mitre 10 
further submits that addition the number of AHW and CPS retail customers, the number 
of stores increases to over 1,000, giving it 3 to 5 times the number of outlets, with a 
greater apparent geographic foot-print than Bunnings. However, that 'footprint" is not 
definitive of the acquisition options of retail customers. 

In addition, the Submissions in support of revocation of the conduct do not appear to take 
into account online retailers of power tools and power garden equipment. 

Therefore, there are many avenues for distribution available to suppliers. 

Avenues for acquisition by retailers 

From the submissions, the retail market is unstable for the involvement of aggregator / 
intermediaries which provide collective franchising options for retailers (and therefore 
create intermediary market power), eg: 

(1 ) Bunnings understands that in some instances, Mitre 10 negotiates supplies of 
power tools and power garden equipment directly from suppliers for many of its 
509 to 1000 affiliated franchises and customers whilst, in some circumstances, 
some of those affiliated retailers negotiate directly with suppliers; 

(2) Natbuild is a buying group representing 37 medium to large independent 
hardware and building supply merchants (Natbuild second paragraph). 

(3) Danks is a distributor of hardware and garden products servicing approximately 
630 independently owned and operated retail businesses through Home Timber 
and Hardware, Thrifty-Link Hardware and Plants Plus Garden Centre brands 
and a further 1,500 independent (non-branded) stores. 

(4 )  Danks further submits that it is also responsible for negotiating product supply 
of more than 200,000 products on behalf of independent non-branded stores 
(Danks para 2.1). 

(5) Allpower Industries is a distributor of power tool and power garden equipment 
and supplies to approximately 700 independent service dealer outlets (ACCC 
record of conversation with Allpower Industries). 

Conclusion: the wholesale market encompasses supply to and through all of these 
channels to market, as well as the activities of independent retailers, both small and 
large. This market is differentiated amongst both suppliers and producers at the 
wholesale level, with vigorous competition between brands demonstrated by product 
innovation and new market entry over recent times. Bunnings submits that it represents 
less than half of the supply channel for the particular product types which it sells. In any 
event, Bunnings submits that the relevant markets are the market for power tools, 
including accessories, and the market for power garden equipment, including 
accessories. There are many international suppliers of tools who supply several brands. 
For example, Sontax 8 Medallist supply their own brands of accessories but also 
distribute other brands and Electaserv distributes many brands. 

Geographic dimension 

Mitre 10 accepts that the wholesale market is a national one (Mitre 10 para 3.1). 

Danks accepts that the geographic scope of the manufacture/importation and the 
wholesale acquisition and distribution are national (Danks para 3.4). 

It does not appear to be contentious that the geographic dimension of the wholesale 
market is national. 
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Relevant market definition 

Accordingly, for the reasons set out above, Bunnings submits that the relevant market is 
the Australia-wide wholesale market for power equipment generally (including 
accessories) and the Australia-wide wholesale market for outdoor power equipment 
generally (including accessories). 

Existing competitors 

Bunnings has identified: 

(1 ) a significant number of suppliers (that is, Techtronic's competitors) (para 2.2 of 
its submissions in support of its notification) and Bunnings notes that Bosch 
confirmed that those suppliers listed by Bunnings are competitors of Bosch in 
the wholesale power tool market (Bosch para 2); and 

(2 )  a significant number of acquirers (para 2.3 of its submissions in support of its 
notification). 

Mitre 10 takes issue with TechtroniclBunnings' list of significant suppliers. 

(1 ) Mitre 10 submits that some are not available in Australia (Mitre 10 para 3.1). 
Bunnings submits that suppliers who may enter the market act as competitive 
restraints on Techtronic. There are no relevant barriers to entry, other than the 
costs of establishing (or obtaining access to existing) distribution channels. 

(2)  Mitre 10 submits that some are suppliers of trade tools and therefore, Mitre 10 
submits, are not competitors in the DIY market (Mitre 10 para 3.1), however, for 
the reasons set out above, the 'trade' segment is a sub-market. 

(3) Mitre 10 submits that at least some are private labels brands which are 
exclusively supplied to a particular retailer (Mitre 10 para 3.1). With respect, 
whether or not these products are "private label brands" is not relevant since 
they are capable of exercising constraints on the Ryobi brand 

(4) Mitre 10 is unfamiliar with certain names and accordingly concludes that these 
are "unlikely to provide alternative products to the Ryobi range" (Mitre 10 para 
3.1). Whether or not Mitre 10 is familiar with the names is not relevant. 

For the reasons set out at 5.1 above, Techtronic's competitors would include all suppliers 
in the Australian wholesale market for power tools (including accessories) and the 
Australian wholesale market for power garden tools (including accessories), including 
potential entrants to that market (following the market penetration and expansion model 
pursued by GMC, as an example). 

Market share 

Techtronic has estimated that Ryobi tools account for approximately 15% to 20% of the 
power equipment sold in Australia and approximately 25% to 30% of the outdoor power 
equipment sold in Australia. 

Mitre 10 asserts that there is no readily comparable alternative to Ryobi and accordingly, 
on the single product market categorisation, Mitre 10 argues that Techtronic has market 
power (Mitre 10 para 3). Presumably, therefore, Mitre 10 believes that Techtronic has 
100% market share in that narrowly defined market. Bunnings, on the other hand, for the 
reasons set out above at 5.1 submits that the relevant markets are the Australian market 
for power tools (including accessories) and the Australian market for power garden 
equipment (including accessories). 

Danks submits that it does not have access to comprehensive market share data by 
product and brand (Danks para 3.5). 
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It appears to Bunnings that Techtronic has suffered a loss of market share in the past 
partially due to new entrants and the impact of new brands. This is supported by: 

(1) K&D's submission that there had been a reduction in sales of Ryobi due to, 
amongst other things, increased competition (K&D para 1); and 

(2) Allpower Industries' submission that in Australia, "there are a lot of inexpensive 
imports comparable to Ryobi currently available and they appear to be 
increasing" (ACCC record of conversation with Allpower). 

In any event, market share is not synonymous with market power. One needs to take into 
account potential competition. Thus in RE QCMA (1976) 25 FLR 169 at 189, the Tribunal 
stated: 

"It is the threat of the entry of a new firm or a new plant into the market which 
operates as the ultimate regulator of competitive conduct". 

See also Re Qantas Airways Limited [ZOO41 ATPR 42-027 at [430]-[431]. 

Actual competition, potential import competition and low barriers to 
entry 

Bunnings submits that the tools and garden tools markets are very competitive with a 
number of brands offered, including brands offered by many international suppliers. 

Ryobi products will have to be priced competitively for them to successfully sell through 
the Bunnings network against both other brands and products stocked by competitor 
outlets. On a product by product basis, they will also have to be competitively priced for 
Bunnings to acquire them. 

Techtronic is an international supplier and competes with other imported products. 
Generally, there is very little (if any) Australian production of "consumer" level power 
tools, since products are generally imported through various supply avenues. 

Allpower Industries have indicated that in their view, that in Australia, there are many 
inexpensive imports comparable to Ryobi currently available and they appear to be 
increasing (ACCC record of conversation with Allpower Industries). 

Bunnings considers that there are a significant number of potential entrants. There are 
many overseas tools distributors. Bunnings' buyers are approached relatively regularly by 
these potential new entrants. On the supply side there are many international suppliers of 
tools who supply several brands. For example, Sontax & Medallist supply their own 
brands of accessories but also distribute other brands and Electasew distributes many 
brands. 

Further, suppliers of the following products could expand their range into power tools: car 
parts/accessories suppliers, paint sprayer suppliers (eg. Wagner), vacuum suppliers 
(some power tools manufacturers have already expanded into vacuums), hand tools 
suppliers (such as Crescent). Of course, manufacturers of power tools and power garden 
tools are easily able to enter each other's sub-markets and do. 

Examples of recent and successful entry include: 

(1) Global Machinery Company (GMC) which was established in 1997 and has now 
expanded into international markets including the United Kingdom, France, 
Germany, Italy, New Zealand, Canada and the United States. [taken from 
GMC website]; 

(2) Positech, a international supplier who entered the Australian market about 2 
years ago (as a supplier to Danks) and the New Zealand market (as a supplier 
to Mitre 10). 

Other international players who have entered the Australian market include Einhell, 
Electasew (new brands include IOK and Icanic) and the suppliers of various exclusive 
brands to other retailers (for example Nu Power and Evolution). 
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(h) As submitted by Allpower Industries, there are many avenues for distribution which limit 
the barriers to entry at the wholesale level (ACCC record of conversation with Allpower 
Industries). 

0) Accordingly, Bunnings submits that there are relatively low barriers to entry for suppliers 
and, indeed, there is a likelihood of future entry. 

Retail market 

As stated above, the relevant market is the wholesale market for power tools, including 
accessories, and power garden equipment, including accessories. The retail market may, 
however, be relevant in so far as it has an upstream effect on the level of competition at 
the wholesale level. It is in this respect, together with addressing any potential public 
detriment to consumers, that Bunnings' submission has addressed the retail market. 

Product dimension 

Mitre 10 submits that the relevant product market should be defined by reference to 
individual products such as electric drills, circular saws, grinders, leaf blowers etc (Mitre 
10 para 7C 3.1; Danks para 3.4). 

Mitre 10 further submits that there are 4 ranges of leading power tools available in 
Australia ranked in order or qualitylprice. Mitre 10 submits that Ryobi is the only brand 
within the range of 'Good". In effect, Mitre 10 submits that there is no readily comparable 
alternative (presumably, substitutable) to the Ryobi brand in Australia and accordingly, it 
appears that Mitre 10 contends that Ryobi is a single brand market. 

The combined effect of 6.2(a) and 6.2(b) is that, according to Mitre 10, there are separate 
markets for Ryobi electric drills, Ryobi circular saws, Ryobi grinders, Ryobi leaf blowers 
etc. 

Such market definitions are clearly too narrow. 

Victa submits that the main power garden equipment brands that currently compete with 
Ryobi are Black & Decker, GMC, Ozito and Arlec, McCullough, Talon and MTD. It 
submits that the factors which contribute to these brands being in competition with Ryobi 
include the fact that they each produce a broad range of similar products to each other 
under well known brands, that they fall within similar price points and that distribution 
tends to be retailer focussed rather than dealer focussed (Victa para 4.4 and 4.5). 

For the reasons set out at 5.1 above, Bunnings submits that the DIY category and the 
Trade category are merely sub-markets of the overall power tools market and the power 
garden equipment market. 

Geographic dimension 

Mitre 10 submits that the geographical dimensions at the retail level is characterised as a 
number of separate and geographically distinct retail markets (Mitre 10 para 3.1; Danks 
para 3.4). 

The retail stores face increasing competition from online retailers (see 6.4 below). Whilst 
retail stores (which the submissions indicate will often be linked explicitly or tacitly to 
national aggregators or franchisors) may service particular geographic areas and they 
also face competition from Big Box stores with a national presence, and other retailers 
with national reach which are potential entrants to the relevant markets, as well as online 
retailers, which Bunnings assume, service Australia generally. Accordingly, the retail 
market for power tools and the retail market for power garden equipment is national: 
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Trade Practices Commission v Ansett Transport Industries Operations Pty Ltd (1 978) 20 
ALR 31 at 38-39. 

(c)  In any event, Bunnings submits that the relevant market is the wholesale market for 
power tools and power garden equipment. The retail market may, however, be relevant in 
so far as it has an upstream effect on the level of competition at the wholesale level. 

6.4 Existing competitors 

(a) Consumers may acquire power tools and power garden tools from, apart from Bunnings: 

(1 ) via the internet (ACCC record of conversation with Allpower Industries); 

(2 )  from independent 'banner' stores such as Home Hardware and Mitre 10 (ACCC 
record of conversation with Allpower Industries; Danks para 3.1); 

(3) from independent 'non-banner' or 'non-aligned' stores (Danks para 3.1); and 

(4) from specialised service dealers and larger building material stores (ACCC 
record of conversation with Allpower Industries; Danks para 3.1). 

(b) Excluding the internet, retailers identified by the Submissions include: 

(1) Mitre 10 which consists of over 500 independently owned and operated 
hardware stores throughout Australia (under the brands Mitre 10 and True value 
Hardware) (Mitre 10; Magnet Mart para 4); 

(2) Australian Hardware Wholesalers (AHW) (Mitre 10); 

(3) Co-operative Purchasing Services Ltd (CPS) (Mitre 10); 

(4) Danks, Home Hardware and Thrifty Link (Mitre 10; Magnet Mart para 4); 

(5 )  Kmart (Mitre 10; K&D para 4); 

(6) Big W (Mitre 10; Magnet Mart para 4; K&D para 4); 

(7) Coles (Magnet Mart para 4); 

(8) DSE [Magnet Mart para 4); 

(9)  Tandy (Magnet Mart para 4); 

(1 0) Safeways (Magnet Mart para 4); 

(1 1) Super Cheap Auto (Magnet Mart para 4); 

(1 2) Harvey Norman (ACCC record of conversation with Allpower Industries); 

(1 3) Retravision (ACCC record of conversation with Allpower Industries(; 

(1 4) other independent hardware stores (Magnet Mart para 4; K&D para 4; Danks 
para 2.3); 

(1 5) garden and nursery retailers (Magnet Mart para 4); 

6.5 Barriers to entry 

(a) The markets for power tools and power garden equipment have expanded enormously 
over the last few years - a large number of suppliers have entered the markets and a 
large number of retailers who compete with Bunnings have entered the markets as retail 
outlets for power tools (eg consumer power tools and power garden equipment is now 
available at Woolworths, Big W, Stratco, trade tools specialists, Super Cheap Auto, 
Kmart, Aldi and The Reject Shop). Aldi has significantly increased its market share in the 
DIY power tools sub-market (if there is such a market) in the last 6 months. 

(b) Further, in recent years, Bunnings has also faced competition from online retailers. 
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7 Substantial lessening of competition 

Purpose 

Bunnings confirms that its purpose in entering the notified conduct is not to substantially 
lessen competition in any market. Rather, Bunnings' purpose is to improve its range and 
its offer to customers, and thereby to increase total sales. 

Bunnings confirms in particular that one of its purposes in re-ranging its tools offer is to 
ensure it continues to offer the "widest range" to its customers. 

Improved competition in the wholesale market is, of course, in Bunnings' commercial 
interests. 

The future without the conduct 

Techtronic has estimated that Ryobi tools account for approximately 15% to 20% of the 
power equipment sold in Australia and approximately 25% to 30% of the outdoor power 
equipment sold in Australia. 

However, it appears to Bunnings that Techtronic has suffered a loss of market share in 
the past partially due to new entrants and the impact of new brands. This is supported 
by: 

(1 K&D's submission that there had been a reduction in sales of Ryobi due to, 
amongst other things, increased competition (K&D para 1); and 

(2) Allpower Industries' submission that in Australia, 'there are a lot of inexpensive 
imports comparable to Ryobi currently available and they appear to be 
increasing". 

As set out at 5.7 above, there are relatively low barriers to entry for suppliers. 

There has been an increase in inexpensive imports and this appears to be increasing 
(ACCC record of conversation with Allpower Industries). 

As set out at 5.2 above, there are many avenues for distribution 

Accordingly, the wholesale markets for power tools and power garden tools are becoming 
increasingly competitive. 

The future with the conduct 

The assessment of the effect or likely effect of the conduct is to occur over the longer 
term: AGL case (2003) 137 FCR 31 7. 

Ryobi products will continue to be constrained in pricing its products by the brands which 
compete with Ryobi -particularly, Black & Decker, Bosch Green and GMC (which are the 
closest substitutes for Ryobi). Bunnings will be facilitating this price competitiveness by 
considering many brands available at each relevant level of its range. Each ranging 
decision will take into account the price of the Ryobi product as compared with the prices 
offered by suppliers of similar products at that level. 

There are no brands which Bunnings would expect to exit the market. This is particularly 
due to the fact that a number of the brands are internationally owned and most of them 
are internationally manufactured. 

Indeed, we might speculate that the conduct may lead to an increase in interbrand 
competition since: 

(1 ) there are relatively low barriers to entry for suppliers and, indeed, there is a 
likelihood of future entry by suppliers (see 5.7 above); 
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(2) Techtronic has suffered a loss of market share in the past partially due to new 
entrants and the impact of new brands (see 5.6(d) above), 

(3) the conduct may increase Techtronic's competitiveness by allowing it to 
compete more effectively with other suppliers; 

(4) the regular addition of new products may mean that, at the retail level, existing 
retailers and new retailers would not find it difficult to source other products that 
compete with Ryobi; 

(5) some of the Submissions suggest that the conduct will create a demand by 
retailers for alternative products comparable to the Ryobi range in terms of 
price, quality and features/specification (Bosch para 5; ) (and indeed, Mitre 10 
indicated that it would re-negotiate its supply arrangements and source stock 
from new suppliers overseas": Mitre 10 para 78) which may further suggest that 
new suppliers may find it easier to enter the market ; 

(6) new and potential entrants are set out at 5.7 above. 

(7) in addition to making a choice based on function, price and quality, consumers 
also have a choice of power tools and power garden equipment that come with 
no or little support services to those which come with a high level of product 
support services such as that envisaged by Bunnings and Techtronic. 

(e) Since Bunnings will retain discretion in relation to whether or not it acquires each Ryobi 
product, and for that matter, whether it ceases to acquire any Ryobi product, the 
competitive constraint effected by its price and quality standards will not be compromised 
by the notified conduct. 

(f) Importantly, Bunnings is not precluded from acquiring and re-selling any competitive 
power tools or power garden equipment if it considers that it is in its commercial interests 
to do so, based upon the evaluation of the price, value, features and overall 
competitiveness of any particular product as part of its range of products while engaged 
in vigorous competition with its retail competitors. 

(9) Accordingly, Bunnings submits that the conduct will not have the effect, or likely effect, of 
substantially lessening competition in: 

(1 ) the wholesale market (or the retail market) for power tools, including 
accessories; 

(2) the wholesale market (or the retail market) for power garden equipment, 
including accessories. 

8 Detriment 

8.1 Effect on consumers 

Areas without Bunnings presence 

(a) A number of Submissions suggest that in regional areas where there is no Bunnings 
store, consumers in those areas will have no immediate access to the Ryobi range of 
products (Mitre 10 para 7A; Magnet Mart paras 5 and 7; Danks para 4.3). 

(b) Bunnings has assessed that it has a Bunnings store which is in the same geographical 
area as a Mitre 10 store (approx. 30 minutes drive) in the case of 63% of all Mitre 10 
stores. Many of the remaining Mitre 10 stores (where there is no nearby Bunnings store) 
are extremely small. Bunnings expects that, generally, that these Mitre 10 stores stock 
very few Ryobi branded tools (if any) as compared with a Bunnings store. Accordingly 
the reduction in access of consumers in those regions to Ryobi products as a result of the 
notified conduct is likely to be minimal. However, that argument is founded in the fallacy 

Submissions to the ACCC page 15 

..-. --- 



Freehills 8 Detriment 

that Ryobi products are a specific market, or that availability of Ryobi is critical to the 
competitive health of the broader market. 

Further, Bunnings estimates that in about % of these regions where Bunnings is not 
represented, customers would make a longer trip to a large retail centre which does 
include a Bunnings store, on a regular basis for larger domestic or business purchases. 
Thus, it is not correct to assume these people will have no access to Ryobi products. At 
worst they may have less frequent visits than at present. 

One of the points made in one of the Submissions is that if Bunnings declines to acquire 
a particular Ryobi product then that product will be unavailable to consumers. To the 
extent that Bunnings decides not to range a Ryobi branded product, this will be because 
the product is less attractive to its customers (based on price, range and service) than 
one of the competing products. Bunnings has simply reflected the market outcome that 
the particular product is not sufficiently competitive in its ranging decision. 

Further, both Techtronic and Bunnings may, at their sole discretion, decide to terminate 
the arrangement at any time for commercial reasons or any other reason. The 
commercial reality is that if Bunnings reduces the sales of Ryobi products, Ryobi market 
position materially reduces, Techtronic will be forced to re-evaluate the arrangement. 

Areas with Bunnings presence 

Mitre 10 submits that where there are retailers other than Bunnings near Bunnings stores, 
Bunnings 'will be operating without the competitive constraints which are currently in 
place" and thus, "there is every reason to believe that the price will rise (Mitre 10 para 
7A). Similar submissions were made by Danks (Danks para 4.3). 

Bunnings considers that there will be no substantial change to the competitive constraints 
currently in place. From a price perspective, Ryobi products will have to be priced 
competitively to successfully sell via the Bunnings network against both other brands 
within Bunnings' range and products stocked by competitor outlets. A similar constraint 
will continue to apply in relation to quality of Ryobi products. 

As set out at 7.3 above, Bunnings notes that there is a possibility that interbrand 
competition may actually increase through inter-retailler and inter-brand rivalry. 

Mitre 10 also raised the issue of returns of Ryobi products (Mitre 10 para 78). This is 
irrelevant to the issue of competition. Bunnings notes that this is primarily directed at 
Techtronic. 

Mitre 10 submits that consumers may be misled by Bunnings' advertising campaign "If 
you can find one of our stocked items at a cheaper price, we'll beat it by 10%" (Mitre 10 
para 7D 'Consumers may be misled"). This is irrelevant for the purposes of considering 
the Notification. Bunnings objects to any suggestion that it may engage in misleading 
customers. 

Intra-brand competition 

Some submissions contend that there will be reduced intra-brand competition as the 
result of the removal of competitive constraints on the pricing of the Ryobi brand since 
only Bunnings will be selling that brand (Victa para 1.2, 4.15; Mitre 10; Danks para 4.3). 

The High Court in Melway Publishing Pfy Lid v Robert Hicks Pty Lid (2001) 205 CLR 1 at 
14 [20] stated: 

The distinction between interbrand competition and intrabrand competition has 
been examined by the United States courts in considering the application of that 
country's antitrust legislation to vertical restraints imposed by manufacturers on 
distributors. Such restraints typically include limiting, geographically or 
otherwise, the customers to whom a particular distributor may sell. The overall 
effect on competition of such restraints is not necessarily negative; it may be 
positive." 

Thus the High Court recognised that it is necessary to take into account that vertical 
restraints may enhance interbrand competition. 
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As set out at 7.3 above, Bunning notes that there is a possibility that interbrand 
competition may actually increase through inter-retailer and inter-brand rivalry. 

Ryobi products will continue to be constrained in pricing its products by the brands which 
compete with Ryobi - particularly, Black & Decker, Bosch Green and GMC (which are the 
closest substitutes for Ryobi). Bunnings will be facilitating this price competitiveness by 
considering many brands available at each relevant level of its range. Each ranging 
decision will take into account the price of the Ryobi product as compared with the prices 
offered by suppliers of similar products at that level. 

Inter-brand competition 

Some submissions argue that inter-brand competition will be reduced leading to an 
increase in prices (Victa para 1.2, 4.16; Danks para 4.3): 

Victa submits that interbrand competition is reduced by virtue of the reduction in the 
ability of customers to access and view other brands at Bunnings and the importance of 
Bunnings as a channel to market and the potential impact upon competitor offerings. 
Danks submits that there would significant reduction in interbrand competition because 
Ryobi would not be available in non-Bunnings stores and Bunnings would have a 
reduced range of other brands. Bunnings refers to its submissions at 5.2 and 7.3 above. 

Mitre 10 submits that suppliers of power tools and power garden equipment will 
experience reduced sales due to their inability to supply to Bunnings, and many having to 
supplement their loss of sales with an increase in the wholesale price of their products. 
Accordingly, Mitre 10 submits that it is highly likely that the proposed conduct in the 
'good" sub-market would lead to a generalised price increase at all levels of the power 
tools market (Mitre 10 para 7A). 

Bunnings disagrees with this. Presumably, the non-Bunnings retailers will be purchasing 
an increased volume of other brands. In any event, Ryobi products will continue to be 
constrained in pricing its products by the brands which compete with Ryobi - particularly, 
Black & Decker, Bosch Green and GMC (which are the three most powerful brands and 
are the closest substitutes for Ryobi). Bunnings will be facilitating this price 
competitiveness by considering many brands available at each relevant level of its range. 
Each ranging decision will take into account the price of the Ryobi product as compared 
with the prices offered by suppliers of similar products at that level. 

Bunnings objects to any suggestion that it andlor Techtronic will engage in predatory 
pricing strategies. 

Bosch contents that Bunnings will present the full range of Ryobi products in one areas 
as a result of the "One Plus" system (Bosch para (d), p 4). The way in which Ryobi 
products are displayed (merchandised) is irrelevant and entirely within Bunnings' 
discretion, which is exercised on the basis of what is in the best interests of customers. In 
any event, customers will have ample opportunity to compare products given the size of 
the aistes in a typical Bunnings warehouse. 

As set out at 7.3 above, Bunnings notes that there is a possibility that interbrand 
competition may actually increase through inter-retailer and inter-brand rivalry. 

Inability to view products side-by-side 

Whilst the public will not be able to view and compare Ryobi tools side by side with other 
power equipment or outdoor power equipment at the same number of retail locations at 
which the public can currently do this, this relates to consumer convenience rather than 
competition: Outdoor Marine Australia Pty Ltd v Hecar Investments (No 6) Pfy Ltd (1 982)  
66 FLR 120 at 125,134-135. 

Effect on excluded retailers 

Adverse effect on excluded retailers' ability to compete 
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(a) Some of the Submissions suggest that the arrangement will affect retailers' ability to 
compete because they will be unable to offer Ryobi products for sale (Magnet Mart para 
5(ii); K&D para 5; Natbuild; Danks para 4.2). Bunnings submits that this is incorrect 
because there are many substitute brands which are available to retailers who wish to 
replace Ryobi with a different brand, including several which compete very closely with 
Ryobi for example, GMC, Bosch Green and Black & Decker (which are the closest 
substitutes for Ryobi) which are all readily available to retailers and all substitute for 
Ryobi branded products. In any event, Bunnings noted that Mitre 10 and Danks also 
have exclusive brands being 'Warrior "and "The Worx"respectively. There are other 
retailers who also have exclusive brands. 

(b) The competition test is concerned with the level of rivalrous behaviour in the market 
rather than with the fate of individual competitors: Outboard Marine Australia Pty Ltd v 
Hecar Investments (No. 6) Pty Ltd (1 982) 66 FLR 120 at 134; Pont Data (1 991 ) 27 FCR 
460 at 478 

(c) Mitre 10 contends that: 

(1) if it is not able to quicklysubstitute the product range offered by Ryobi at an 
equivalent price then Mitre 10, and other excluded retailers, will lose market 
penetration and will not be able to compete in this range of power tools and 
power garden tools, thus affecting its competitive position (Mitre 10 para 5, 7B, 
3.1 'Retail Markets"). 

(2) Consumer perceptions will be distorted because consumers will think Mitre 10 
has an incomplete range of tools (Mitre 10, para 3, part 5 page 3). 

(3) Mitre 10 submits that the refusal by Techtronic to supply retailers other than 
Bunnings will therefore result in substantially lessening competition in the retail 
markets for specific power tools and power garden tools (Mitre 10 para 78). 

Mitre 10's submission is premised on Ryobi being a single brand market, being the only 
brand in the 'good" sub-market (Mitre 10 para 7B). Bunnings submits that this is far too 
narrow. If this is not the case, as Bunnings submits, then competitors of Bunnings will be 
able to access supply of a range of products which compete with Ryobi. There is no 
evidence that customers will change their perception of Mitre 10's range. Even if an 
adverse effect will be suffered by Mitre 10 as a result of the unavailability of Ryobi (which 
Bunnings doubts given the number of competing products available to Mitre lo ) ,  
Bunnings considers that this adverse effect largely results from the previous commercial 
decision of Mitre 10 to focus its offer on the Ryobi brand, not from any reduction in 
competition in the wholesale market. 

In any event, the assessment of the effect or likely effect of the conduct is to occur over 
the longer term: AGL case (2003) 137 FCR 31 7. 

(d) Mitre 10 submits that although it 'has the ability to investigate supply options from 
overseas .. . smaller competitors in the hardware market and new entrants may not have 
the resources to go to such lengths to negotiate supply" (Mitre 10 para 6). See paragraph 
5.2(g) above. Retailers would be able to secure new suppliers in the longer run. Further, 
Bunnings understands that Techtronic will continue to supply Ryobi products to other 
retailers until September 2008 which would allow those retailers to investigate their 
supply options. 

(e) In any event: 

(1 ) Allpower Industries indicated that the regular addition of new products means 
that at the retail level, new entrants would not find it difficult to source other 
products that compete with Ryobi (ACCC record of conversation with Allpower 
Industries). 

(2) Bunnings submits that, generally, there is very little (if any) Australian 
production of non-professional power tools with virtually all products being 
imported through various supply avenues. Techtronic is an international 
supplier and competes with other imported products. Bunnings submits that, at 
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least in the long-run, Ryobi products will be constrained by actual and potential 
import competition with excluded retailers sourcing additional supplies of 
competing products. 

Mitre 10 and Danks, amongst others, already offer brands of power tools exclusive to 
their stores. Mitre 10 exclusively offers "Warrior "brand tools; Danks exclusively offers 
'The Worx" branded tools. Both of these compete with Ryobi branded tools. 

Platformed products 

Danks submits that Ryobi products are plafformed products, that is, there is a base 
product upon which ancillary accessories can be added. Therefore, Danks argues that 
without ongoing supply of such accessories, retailers will be unable to meet consumer 
demand and be required to direct consumers to Bunnings (Danks para 4.2). 

The 'accessories' component of the market is very large. Many accessories are 
universally applicable to different power tools brands and some suppliers only sell 
accessories (eg. Sontax, FH Prager, Sutton and others). We expect that many 
competitors of Bunnings sell many more accessories than they do power tools. Retailers 
have access to suppliers who supply accessories which can fit Ryobi products. 
Therefore, the impact on customer convenience of being unable to buy Ryobi branded 
accessories at Bunnings competitors will be minimal. 

To the extent that platformed products are valuable to the market (and on the Danks 
submissions the DIY end or sub-market) other manufacturers will have incentives, and a 
clear route to market, to market competing plafformed products. 

Effect on excluded suppliers 

Mitre 10 submits that those wholesale suppliers of competitive products who are denied, 
or given more limited, access to Bunnings will experience reduced sales, and reduced 
profitability, due to an inability to sell to Bunnings. (Mitre 10 para 3.1 "Wholesale Market"; 
Natbuild; Victa 4.6-4.8, 4.1 7; Bosch para 4; Danks para 4.4). For the reasons set out at 
5.2 above, Bunnings submits that there are many avenues for distribution, other than 
Bunnings, available to suppliers. 

Mitre 70 submits that in the short-term, these wholesalers may have to restore their 
profitability by increasing the wholesale price of their products. Mitre 70 submits that this 
will then force retailers to either bear the loss of margin or to pass on price increases to 
consumers (Mitre 10 para 3.1 Wholesale Market"). Even if this is the case, the 
assessment of the effect or likely effect of the conduct is to occur over the longer term: 
AGL case (2003) 137 FCR 317. In any event, the competition test is concerned with the 
level of rivalrous behaviour in the market rather than with the fate of individual 
competitors: Outboard Marine Australia Pty Ltd v Hecar Investments (No. 6) Pty Ltd 
(1 982) 66 FLR 120 at 134; Pont Data (1 991 ) 27 FCR 460 at 478. 

Mitre 10 submits that in the long term, those wholesalers may enter into similar exclusive 
deals with designated retailers leading to a further narrowing of the range of power tools 
and power garden tools which are available to consumers within hardware stores (Mitre 
10 para 3.1 Wholesale Market"). This is highly speculative. 

Bosch acknowledges that the arrangement creates a demand by other retailers for 
alternative products comparable to the Ryobi range in terms of price, quality and 
featureslspecification (Bosch para 5). This creates opportunities for suppliers. 

Allpower Industries submits that: 

(1) the effect on the supplier would be minimal due to the other opportunities for 
distribution either via the internet or via other Big Box stores such as Harvey 
Norman or Retravision (ACCC record of conversation with Allpower Industries). 

(2) there are many avenues for distribution which limits the barriers to entry at the 
wholesale level. 
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Bunnings will continue to acquire a wide range of brands and will continue to assess each 
product against competing products in the market. Bunnings' re-ranging decision 
described in its Notification, including the proposed reduction in some products acquired 
from some competitors of Techtronic, has been driven by, amongst other factors, the 
price and quality of those products: those products which are not acquired by Bunnings 
will be those which are less attractive to Bunnings' customers. Any reduced profitability 
of the suppliers of those products is therefore a result of their products being less 
competitive than other available products, including Ryobi. 

In Bunnings' opinion there will be no impact on the market in terms of the range generally 
available in the market. Bunnings is not in a position to predict what arrangements may 
be made between its suppliers and its competitors but presumably those suppliers from 
whom Bunnings will reduce its level of purchasing will approach competitors to Bunnings 
to try and increase the volume that they sell through those competitors and will adjust 
product price point, quality, promotion and support accordingly. There are no brands 
which Bunnings would expect to exit the market. This is particularly due to the fact that a 
number of the brands are internationally owned and almost all products in the relevant 
markets are internationally manufactured. 

It appears to Bunnings that Techtronic has suffered a loss of market share in the past 
partially due to new entrants and the impact of new brands. This is borne out by KBD's 
submission that there had been a reduction in sales of Ryobi due to, amongst other 
things, increased competition (KBD para 1). 

Bunnings expects that the re-ranging decision by Bunnings may increase Techtronic's 
competitiveness by allowing it to compete more effectively with other suppliers. 

Victa para 4.10 estimates the market shares of Bunnings in each of the power tools and 
power garden tools markets and the proportion of Bunnings' offer represented by Ryobi. 
Victa's estimates (and how they have been calculated) have not been made available to 
Bunnings. 

Effect on future entrants to retail market 

Mitre 10 submits that smaller competitors and new entrants in the hardware market would 
not be able to investigate and negotiate alternative supply options from overseas and, as 
a result, smaller retailers and new entrants would not be able to compete with Bunnings. 
Accordingly, Mitre 10 submits that the unavailability of Ryobi to other retailers would 
create a barrier to entry to new entrants wishing to establish a viable presence as a 
retailer of power tools and power garden tools (Mitre 10 para 6; Magnet Mart para 6; K&D 
para 6; Natbuild; Danks para 4.2). Bunnings submits that, there are a number of 
competing products available to retailers and retailers should be able to source new 
supplies of products in the longer term. 

Mitre 10 submits that Techtronic's distribution and marketing costs "are bound to be 
streamlined by concentration on one retailer, giving greater price flexibility to the 
Techtronic-Bunnings alliance which would give them an opportunity to respond to new 
entrants, for example by adopting predatory pricing strategies (Mitre 10 para 7A). As 
previously stated, Bunnings objects to this suggestion. 

Mitre 10 indicated that it has the means "to re-negotiate its supply arrangements and 
source a large percentage of stock from new suppliers overseas" (Mitre 10 para 78). 

Mitre 10 submits that "there would be a large number of smaller hardware retailers in the 
market who w~l l  not have the financial resources to source alternative products from 
overseas suppliers, and as a result will be unable to compete in the market against Ryobi 
branded products" (Mitre 10 para 7B). However, as stated above at 5.2(g) many smaller 
retailers use aggregators. Further, generally, there is very little (if any) Australian 
production of non-professional power tools with virtually all products being imported from 
overseas through various supply avenues. Further, retailers should be able to source 
new supplies of products in the longer term. 
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At the retail level of the market, new entrants continue to enter the tools market (eg many 
of the retailers mentioned above). Bunnings considers that there are also potential new 
entrants to the retail tools market such as regional electrical retailers, craftlhobby 
retailers, nurseries and other department store retailers. There are many tools suppliers 
willing and able to supply tools to those new entrants. 

There is also increasing competition from retailers who operate through the internet. 
Internet sites such as Redcap Tools and Just Tools are real and active competitors of 
Bunnings. 

Effect on future entrants to wholesale market 

Victa submits that new entrants being manufacturers of power garden equipment would 
be denied access to the distribution network which Bunnings provide which would have a 
detrimental impact on the capacity for producers to enter the market (Victa para 4.10). 
For the reasons set out at 5.2 above, Bunnings submits that there are many avenues for 
distribution, other than Bunnings, available to suppliers. Bunnings repeats its submissions 
at paragraphs 8.3(f) and 8.3(g) above. 

This is supported by Allpower Industries' submission that: 

(1 ) the effect on the supplier would be minimal due to the other opportunities for 
distribution either via the internet or via other Big Box stores such as Harvey 
Norman or Retravision; 

(2) there are many avenues for distribution which limits the barriers to entry at the 
wholesale level. 

(ACCC record of conversation with Allpower Industries). 

A large number of retailers who compete with Bunnings have entered the market as retail 
outlets for power tools (eg. consumer power tools and power garden equipment are now 
available at Woolworths, Big W, Stratco, trade tools specialists, Super Cheap Auto, 
Kmart, Aldi and The Reject Shop). Aldi has significantly increased its market shares in 
the DIY power tools sub-market (if there is such a market) over the last 6 months. 

As set out at 7.3 above, Bunnings notes that there is a possibility that interbrand 
competition may actually increase through inter-retailler and inter-brand rivalry. 

Nature of the arrangement 

Mitre 10 submits that whether the arrangements are contractually enforceable is 
irrelevant (Mitre 10 para 2.6; Victa para 2.5). 

Both Techtronic and Bunnings may, at their sole discretion, decide to terminate the 
arrangement at any time for commercial reasons or any other reason. Bunnings retains a 
complete discretion over its ranging decisions at all times and is not committed to any 
particular level of purchases from Techtronic. 

That the arrangements are not contractually enforceable is significant because: 

(1 ) it is the absence of such contractual obligation that allows Bunnings to facilitate 
price competitiveness by considering many brands available at each relevant 
level of its range. Each ranging decision will take into account the price of the 
Ryobi product as compared with the prices offered by suppliers of similar 
products at that level. 

(2) Bunnings refers to paragraph 2(f) above. 
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9 Public benefits 

Product Support Services 

See Bunnings' submission in support of the Notification at paras 1.2-1.6. 

Some of the Submissions contend that: 

(1) there is no evidence that consumers need more assistance in the selection 
andlor use of power tool and power garden tool products (Mitre 10 para 2.2(i); 
Danks para 5.1); 

(2) there is no basis for Techtronic to conclude that retailers will not pay the cost of 
Product Support Services (Mitre 10 para 2.2(ii); Danks para 5.1); 

(3) Accordingly, there is no evidence that service is most effectively provided 
through a single national retailer (Mitre 10 para 2.2(iii); Danks para 5.1). 

Some submissions from suppliers suggest that Product Support Services could still be 
provided to Bunnings stores without resorting to an exclusive supply arrangement with 
Bunnings and/or they would be willing to accommodate and participate in the Product 
Support Services being offered to Bunnings (Mitre 10 para 2.2; Victa para 4.13-4.14; 
Danks at para 5.1). Bunnings notes that these submissions are primarily directed to 
Techtronic. 

Mitre 10 submits that if the benefit is that Product Support Services may be more readily 
provided, such services would only be available to Bunnings' customers and not to the 
majority of consumers in Australia (Mitre 10 para 2.4; Danks para 5.1). Bunnings 
estimates that over 80% of households are in postcode areas where the average number 
of visits to a Bunnings store per household is 5 visits per year or more. This implies that 
80% of households will have access to Product Support Services at Bunnings (not just 
existing customers of Bunnings). 

Mitre 10 submits that it is not in the public interest to confine a popular brand of tools to a 
single hardware chain which has incomplete coverage across the nation (Mitre 10 7C). 
Bunnings repeats its submission at 8.1 above. 

Mitre 10 submits that it is not in the public interest to restrict intra-brand competition, 
Bunnings repeats its submission at 8.1 above. 

Mitre 10 submits that it is not in the public interest to elevate the consumer experience in 
one chain of retail outlets at the expense of all other consumers who frequent other retail 
stores. Bunnings repeats its submissions at 7.3(d) and 9.l(c) above. 

Mitre 10 submits that it is not in the public interest to effectively sanction a reduction in 
the Ryobi product range offered by Techtronic, or at least to only allow the public to 
access a reduced range of Ryobi products within a single retail chain. Bunnings repeats 
its submission at paragraphs 8.l(d) and 8.1 (e) above. 

Mitre 10 submits that it is not in the public interest for the price of Ryobi tools or 
comparable non-Ryobi branded tools to increase. Bunnings submits that this is unlikely to 
happen, for the reasons stated above. 

Trade Tools Direct submits that the arrangement will have the public benefit of ensuring 
that warranty issues, in relation to Ryobi products, will be dealt with through Bunnings. 
This means that smaller retailers would not have to deal with such warranty issues. 

Mitre 10's Submission states that Techtronic's Product Support Services lack genuine 
foundation or evidence and are illusory: On the contrary, Bunnings considers that there 
is real and tangible value in the Product Support Services otherwise it would not have 
entered into its alliance with Techtronic. 

Mitre 10's statement that the major beneficiary of the arrangement is Bunnings is not 
necessarily correct and is irrelevant. Mitre 10 also notes that the public benefit is 
uncertain because the arrangement is not contractually enforceable. However there is no 
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basis to suggest that Techtronic will act contrary to its Notification to the ACCC in which it 
says it will provide the Product Support Services. 

9.2 Reducing the cost of Product Support Services 

(a) See Bunnings' submissions in support of the Notification at para 1.3. 

(b) Mitre 10 submits that whilst the total costs of the Product Support Services would be 
reduced by confining the services to the Bunnings stores, it does not necessarily follow 
that the cost of the Product Support Services per unit sold would necessarily decrease to 
any material extent under the proposed arrangements since the volume of sales would 
decrease with the reduction in retail outlets (Mitre 10 para 2.4). Bunnings notes that this 
submission is primarily directed to Techtronic. 

(c) Mitre 10 submits that even if there is a reduction in costs, these may not be passed onto 
consumers (Mitre 10 para 2.4; Danks para 5.1). Bunnings submits that the benefit is the 
services themselves (ie the betterment of them) and not any cost reduction to consumers. 

10 Conclusion 

(a) Bunnings submits that the relevant conduct does not have the purpose of, effect or likely 
effect of substantially lessening competition in the relevant markets. 

(b) In any event, Bunnings submits that the public benefits flowing from the conduct outweigh 
any detriment. 

Fre ills 
d o r s  for Bunnings Group Limited 
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APPENDIX 1 

Comments in Submissions which ought t o  be disregarded because they are based 
on  the ACCC's incorrect statement implying that Bunnings will only acquire Ryobi 
tools: 

1. Mitre 10's suggestion that the Notification is non-compliant (Mitre 10, p 8 para 2) 

2. Honda's statements based on competitors of Techtronic not having access to 
Bunnings (last paragraph, page I )  and based on Bunnings being restricted in its 
ability to purchase from Techtronic's competitors (paras 2 and 3, page 2). 

Honda submits that "existing competitors of Techtronic may be driven out of the 
Markets as they will not have access to Bunnings and potential competitors may 
be precluded from entering the Markets". Similarly, Honda submits that "[ilf 
retailers (other than Bunnings) are precluded from selling Techtronic products 
and Bunnings is precluded from selling any products but Techtronic products, 
customers will not be able to easily make the price and product comparisons they 
can now". Clearly, Honda's submission is based on a misapprehension of the 
proposed conduct. 

4. Natbuild's statement that the arrangement will prevent competitors from selling to 
Bunnings (item 1. on page 2) 

5. Bosch's statement that future entrants will not be able to sell through Bunnings 
(part 5, page 3) 

6. Victa's statement that the arrangement potentially forecloses access to Bunnings 
as an acquirer from competing suppliers of tools indefinitely (para 1.1) 

7. Danks' submission that the notified conduct forecloses the possibility of suppliers 
competing with Techtronic to supply Bunnings with products similar to Ryobi 
products (para 4.4) 
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