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Dear Mr Hatfield 

EXCLUSIVE DEALING NOTIFICATION LODGED BY TECHTRONIC 
INDUSTRIES AUSTRALIA PTY LTD 

We refer to the email from Ms Kristy Randall, Project Officer - Adjudication Branch, on 26 
March 2008 and the Exclusive Dealing Notification lodged by Techtronic Industries Australia 
Pty Ltd (Techtronic) on 29 February 2008 (the Notification). 

In the email on 26 March 2008 the Australian Competition & Consumer Commission 
(ACCC) has provided Techtronic with copies of submissions from interested parties. We set 
out below our comments in reply on the submissions from interested parties. 

BACKGROUND 

The ACCC has provided us with copies of the following submissions from interested parties 
that are on the public record: 

1. TradeTools Direct Pty Ltd dated 13 March 2008 (Trade Tools); 

2. Magnet Mart Pty Ltd dated 18 March 2008 (Magnet Mart); 

3. Honda Australia Motorcycle & Power Equipment Pty Ltd dated 18 March 2008 
(Honda); 
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4. Mitre 10 Australia Ltd dated 20 March 2008 (Mitre 10); 

5 .  Kemp & Denning Limited dated 19 March 2008 (K&D); 

6 .  The National Building Suppliers Group Pty Ltd dated 25 March 2008 (Natbuild); 

7. Power Tools Association of Australasia dated 14 March 2008 (PTAA); 

8. Robert Bosch (Australia) Pty Ltd dated 28 March 2008 (Bosch); 

9. Allpower Industries record of telephone conversation dated 13 March 2008 
(Allpower); 

10. Victa Lawncare Pty Ltd dated 28 March 2008 (Victa); and 

11. John Danks & Sons Pty Ltd dated 28 March 2008 (Danks). 

Our reply responds to the above submissions (collectively referred to as the Interested Party 
Submissions). Please let us know if any other submissions have been received by the ACCC 
in relation to the Notification. 

FACTORS AFFECTING COMPETITION 

The Interested Party Submissions provide background information and make assertions in 
relation to the Notification and the effect of the notified conduct in the Notification on 
competition. Techtronic expressly denies the assertions made in or by the Interested Party 
Submissions that are inconsistent with the Notification or the assertions made by Techtronic. 

Techtronic's reply to matters raised in or by the Interested Party Submissions is set out below. 

Market Definition 

Techtronic notes that section 4E of the Trade Practices Act provides that the term 'market', 
when used in relation to a supplier's goods, includes goods that are substitutable for, or 
otherwise competitive with, the first mentioned supplier's goods. Techtronic considers that it 
is artificial and contrary to the above definition of 'market' in the Trade Practices Act to 
confine the RyobiTM Tools to a particular market based solely on price or specific features. In 
practice a more expensive power drill is substitutable for a RyobiTM power drill and, in 
accordance with section 4E of the Trade Practices Act, must be included in the definition of 
'market' for power drills along with RyobiTM power drills. 

In the Notification, Techtronic stated that the RyobiTM Tools are sold in the power equipment 
and outdoor power equipment markets' and provides a list of significant suppliers in that 
market2. Mitre 10 accepts that the wholesale market that is the subject of the Notification is 
properly characterised by reference to "power equipment" and "outdoor power equipment" 
markets3. 

Danks challenges the breadth of the markets described in the Notification and seeks to narrow 
the 'product dimension' within the markets4. This, in Techtronic's view, contradicts Danks' 
assertion that in the power garden equipment market there is no other brand with RyobiTM's 

I Notification, Attachment A, para 3.1. 
Notification, Attachment A, para 3.2. 
Mitre 10, page8 (para 3.1), we note that Mitre 10 disputes the characterisation of the retail market. 
Danks, para 3.4. 
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breadth of product range5. Techtronic considers that the RyobiTM brand fully covers both the 
power tool market and the power garden equipment market and it is artificial to seek to 
further narrow the market. 

Techtronic notes that both Mitre lo6 and ~ a n k s ~  agree that the wholesale market's geographic 
scope is national (that is, the wholesale market for power tools and power garden equipment 
is all of Australia). 

Techtronic considers that the Notification correctly identifies the relevant markets for the 
notified conduct to be the wholesale power tool and power garden equipment markets. Both 
of these markets are national markets. Techtronic considers that it is artificial and contrary to 
the definition of 'market' under section 4E of the Trade Practices Act to exclude goods from 
the wholesale power tool and power garden equipment markets in which RyobiTM Tools 
compete on the basis of price or feature alone. 

Market Power and Market Concentration 

Some of the Interested Party Submissions assert that Techtronic and Bunnings have 
significant market share and imply that this gives Techtronic and Bunnings significant market 
power or create a market concentration that gives Techtronic or Bunnings an unfair 
advantage8. 

It is well established that market share does not, by itself, give a company market power. 
Market power is better characterised as the ability of a company to raise prices above the 
supply cost without rivals taking away customers in due timeg. Market concentration depends 
on the number and size of participants in a market. Market share is merely one factor among 
many other factors which may influence market power or market concentration. 

Techtronic considers that neither Techtronic nor Bunnings Group Limited (Bunnings) has 
significant market power and the relevant market that is the subject of the Notification is not 
subject to a high degree of market concentration. Techtronic's reasons are set out below. 

Runnings 

Bunnings has, relative to Danks and Mitre 10, few retail stores. Danks services 
approximately 630 Group Stores and 1500 Independent stores''. Mitre 10 licences 509 Mitre 
10 and True Value Hardware stores". Together, Danks and Mitre 10 are associated with 
approximately 2639 retail stores Australia wide. In contrast, Bunnings operates 
approximately 160 Bunnings Warehouse stores and 63 smaller format Bunnings storesI2. 
Danks and Mitre 10 together have over 11 times as many stores as Bunnings. In addition, 
national retailers such as Kmart, BigW (along with many specialist stores) sell power tools 

Danks, para 3.3 (page 11). 
Mitre 10, para 3.1. 
' Danks, para 3.4 (page 13). 

see for example, Mitre 10 answer to ACCC question 3 at page 3. 
Queensland Wire Industries Pty Ltd v The Broken Hill Proprietary Company Limited (1 989) ATPR 140-925 at 

50,008. 
l o  Danks, para 2.1. 
I '  Mitre 10. para 2.5. 
l 2  Mitre 10, para 2.5 referring to the Bunnings website. 
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and power garden equipment to  consumer^'^. Techtronic estimates that there are 182 Krnart 
stores, 120 Big W stores and over 200 Super Cheap Auto stores that sell power tools. 

Bumings simply does not have enough stores to compete directly with each of Danks or 
Mitre 10 stores. Mitre 10 notes that of a total of 433 Mitre 10 branded stores, only 185 of 
those have a Bunnings store within a 15 kilometre distance, leaving 248 Mitre 10 stores 
without a Bunnings store within a 15 Kilometre radiusI4. 

Techtronic acknowledges that Bunnings has a significant share of the hardware market in 
Australia. However, despite Bunnings having this market share, Techtronic considers that 
Bunnings does not have a significant degree of market power for the following reasons: 

1. Bunnings has far fewer stores than either of Mitre 10 or Danks and, nationally, 
accounts for less than 9% of hardware stores; 

2. the existence of a large number of hardware stores associated with Danks, Mitre 10 
and the independent stores as well as the number of large retailers (such as Krnart, Big 
W and Super Cheap Auto) that sell power tools is evidence that there is not a 
significant degree of market concentration in the hardware market; and 

3. were Bunnings to raise prices for RyobiTM Tools above the supply cost, consumers 
have a large choice of rivals to Bunnings from which they can competitively purchase 
the similar goods. 

Mitre 10 notes that Bumings' central pricing commitment is: "lfyou canfind one of our 
stocked items at a cheaperprice, we'll beat it by 10%"'~. This, in Techtronic's view, supports 
the notion that Bunnings has gained its market share (with far fewer stores than that of its 
rivals) by competing successfully on price and value. 

Techtronic 

Techtronic stated in the Notification that there are many wholesale suppliers of power tools 
and power garden equi ment16. However, Mitre 10 challenges the number of wholesalers that 
operate in that market1? Techtronic notes that Mitre 10 is unfamiliar with suppliers such as 
Allpower Industries Australia Pty ~ t d ' ~ .  Techtronic also notes that Allpower is a distributor 
of both power tools and power garden tools and Allpower wholesales Echo products to 
various 'dealers' (that is, retailers)19. 

Accordingly, Techtronic invites the ACCC to determine that Mitre 10 does not have, or does 
not wish to reveal, an understanding of all of the suppliers to the power equipment and 
outdoor power equipment market and, further, the suppliers to the power equipment and 
outdoor power equipment market are as set out in the Notification. 

Techtronic does not have a significant degree of market power, and the market for the supply 
of power equipment and power garden equipment is not concentrated in favour of Techtronic, 
for the following reasons: 

l 3  Danks, Table 4 and Table 7; Magnet Mart response to ACCC question 4; K&D response to ACCC question 4. 
l4 Mitre 10, para 2.5. 

Mitre 10, page l I .  
l6 Notification, Attachment A, para 1. 

Mihe 10, page 9. 
l 8  ibid. 
l9 Allpower record of telephone conversation with ACCC. 1\(7 
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1. Techtronic competes with a significant number of suppliers; 

2. the existence of a large number of wholesale suppliers of power tools and power 
garden equipment is evidence that there is not a significant degree of market 
concentration in the power tool and power garden equipment market; and 

3. were Techtronic to raise prices for RyobiTM Tools above the supply cost, Bunnings 
would be free to cancel the arrangement with Techtronic and competitively purchase 
altemative goods or similar goods from other wholesale suppliers. 

Availability of other similar types of Goods or Services 

Mitre 10 asserts that there is no readily comparable alternative to the RyobiTM brand in 
Australia and categorises RyobiTM in a sub-market that only it occupies20. Techtronic notes 
that these assertions are based on a narrow categorisation of the market in which the RyobiTM 
Tools are sold. Techtronic has set out reasons above why this narrow definition of the market 
is artificial and contrary to the definition of the term 'market' in the Trade Practices Act. 

Danks does not agree with Mitre 10's categorisation of RyobiTM Tools and categorises 
RyobiTM power tools in a sub-market based on 'price points' along with GMC and Black & 
~ e c k e r ~ ' .  However, these narrow categorisations are not supported by the submissions of 
other retailers. Magnet Mart considers that Black & Decker, GMC and Ozito compete with 
RyobiTM on price point, quality and features. K&D admits that it is not easy to compare 
brands as they have different features and price variances22. Bosch considers that RyobiTM 
competes with Black & Decker, GMC and its own brand23. 

Techtronic considers the Interested Party Submissions, summarised above, demonstrate that 
Ryobi competes directly with GMC, Black & Decker, Ozito and Bosch (on price, quality and 
features) and the brands of several other suppliers more indirectly in the DIY market. Further, 
Techtronic competes with power tools and power garden equipment supplied by many other 
suppliers that are substitutable for the RyobiTM Tools. 

Accordingly, Techtronic considers that: 

1. Techtronic has several direct and many more indirect rivals who supply goods to the 
power tool and power garden equipment markets; 

2. the power tools market and power garden equipment market is not 'concentrated' in 
favour of any particular supplier of power tools or power garden equipment; and 

3. consumers have available to them a significant range of: 

(a) substitute goods (such as GMC, Black & Decker, Ozito, Bosch and many 
others); or 

, (b) altemative goods (such as Xceed, Icon, Maktec, Talon, Pope, Victa, Honda and 
many others). 

- 

20 Mitre 10, response to ACCC question 3 on page 2. 
Danks, para 3.2, page 8. 

22 K&D, response to ACCC question 3 on page 3. " Bosch, response to ACCC question 3 on page 2. 
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Barriers to Entry 

Mitre 10 asserts that the conduct pro osed in the Notification is likely to create a barrier to 
2 a  entry to new retailers in the market . Techtronic considers that the greatest bamer to entry of 

new retailers into the market is the presence of over 2,600 existing stores associated with 
Mitre 10 and Danks. However, Mitre 10 is silent on whether or not the proposed conduct in 
the Notification is likely to limit the entry of wholesale suppliers of power tools or power 
garden equipment. 

K&D asserts that ''future entrants may be precluded from entry because of the inability to 
compete against a National Branded Power Tool that is only available at the largest most 
dominant retailer in ~ustralid"'~. This is inconsistent with the submissions of Mitre 10 and 
Danks that shows that Mitre 10 and Danks collectively have over 11 times the number of 
stores that Bunnings has. Further, both Mitre 10 and Danks operate their businesses by 
becoming associated with independent retailers. Techtronic considers that retailers can 
readily enter the market and, if they wish, become associated with either Mitre 10 or Danks 
or, alternatively, operate as an independent store or chain of stores. This is how Bunnings 
started business. 

Danks asserts that it is responsible for negotiating product supply, to its associated stores, of 
more than 200,000 products26. Techtronic has determined that the RyobiTM Tools consist of 
less than 120 products. Yet Danks asserts that the inability to supply RyobiTM Tools will 
impact detrimentally the ability of new entrants to establish themselves in the market2'. 
Techtronic considers that it is extremely unlikely that a hardware retailer is unable to enter the 
market merely because it does not have access to some 120 products out of the over 200,000 
products that are sourced by Danks. Techtronic notes that Danks asserts that the notified 
conduct will have a detrimental effect on a number of suppliers who compete with Techtronic 
but stops short of suggesting that the notified conduct will be a barrier to entry of new 
wholesale suppliers of power tools or power garden equipment. 

Several of the Interest Party Submissions support, in part, the notion that the conduct 
described in the Notification will provide an opportunity for new entrants. In support of this 
assertion, Techtronic notes that: 

1. Bosch believes that the notified conduct will create a demand by retailers like Mitre 10 
for alternative products comparable to the RyobiTM range2*; 

2. Allpower considers the fact that there are many avenues for distribution, limits the 
barriers for new entrants at the wholesale level and believes new entrants at the retail 
level would not find it difficult to source other products that compete with 
Allpower also stated that there are a lot of inexpensive imports comparable to RyobiTM 
currently available and those imports appear to be increasing3'; and 

24 Mitre 10, response to ACCC question 6 at page 3. 
25 K&D, response to ACCC question 6 at page 5. 
26 Danks, para 2.1 at page 4. 
27 Danks, para 4.2 at page 16. 
*' Bosch, response to ACCC question 5 at page 3. 
29 Allpower, record of telephone conversation with ACCC at page 2. 
'O ibid. 
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3. Mitre 10 admits that Mitre 10 has the ability to investigate supply options from 
overseas3'. 

Techtronic considers that those retailers (such as Mitre 10, Danks and K&D) who are no 
longer supplied with RyobiTM products may be quite receptive to any new entrants that have 
products that are competitive with RyobiTM products. Techtronic makes no further 
submissions on the existence or ability of new entrants to enter the market other than to note 
that, in Techtronic's view, new entrants with products that compete directly with RyobiTM 
products may have a greater chance of supplying goods to retailers who compete with 
Bunnings once Techtronic no longer sells RyobiTM Tools to those retailers. 

In summary Techtronic considers that the submissions that assert that the inability to sell 
RyobiTM Tools to customers will be a bamer to the entry of a new retailer are not supported 
by the evidence of the Interest Party Submissions. The Interested Party Submissions are 
mostly silent on whether or not the notified conduct will create a barrier to entry of wholesale 
suppliers of goods that compete with the RyobiTM Tools. Techtronic considers that the 
Interested Party Submissions, for the reasons set out above, support the notion that the 
notified conduct will create opportunities for new entrants to supply goods that compete with 
the RyobiTM Tools to retailers other than Bunnings. 

Net Public Benefit 

Both ~ a n k s ~ ~  and Mitre make submissions that challenge the net public benefit of the 
Product Support Services. Mitre 10 alleges that Techtronic's proposed Product Support 
Services lack "any genuine foundation or  evidence" and are "entirely illusory"34. Techtronics 
considers that such bold allegations, made in contradiction of submissions from Techtronic 
and Bunnings, is merely self-serving speculation. Techtronic notes that Danks and the other 
interested parties do not make such bold allegations. In reply, Techtronic notes the following: 

1. Need for Product Support Services 

Techtronic has conducted independent market research and made independent 
evaluations of the needs and desires of consumers in the power tool and power garden 
equipment markets. Techtronic's conclusions in relation to the need for Product 
Support Services are based entirely on Techtronic's commercial judgment and 
understanding of the needs of consumers. Techtronic considers that each supplier and 
each retailer is likely to form their own views on the needs of consumers and 
formulate their own ways in which those needs can be satisfied. Techtronic invites the 
ACCC to find that consumers may benefit from the provision of Product Support 
Services and, further, that any additional services provided by retailers and suppliers 
to consumers 

2. Delivery of Product Support Services 

Techtronic notes that each of the interested parties has the right to make further 
submissions to the ACCC in the event that there is a change in market conditions or 
fresh information comes to light. Techtronic notes that, in the event that Techtronic 

31 Mitre 10, page 3 with further comments on page 5. 
32 Danks, para 5.1 at page 17. 
33 Mitre 10, paras 2.2 and 2.3 at page 6. 
34 Mitre 10, para 2.2 at page 6. 



a& 
- 8 -  3; g F ~ s t r a ~ i a n  Business 

. Lawyers 

9 April 2008 
EXCLUSIVE DEALING NOTIFICATION LODGED BY TECHTRONIC INDUSTRIES 
AUSTRALIA PTY LTD 

does not deliver the Product Support Services, the interested parties may write to the 
ACCC and request a review of the Notification. Accordingly, Techtronic considers 
that it is inappropriate for the interested parties to assert or allege that Techtronic will 
not properly perform the Product Support Services in accordance with the Notification 
without any evidence to support those assertions or allegations. The more appropriate 
course is for the interested parties to make further submissions to the ACCC if there is 
evidence that contradicts the statements made in the Notification. 

3. Cost effectiveness of the Product Support Services 

Danks acknowledges that Techtronic is "(and should be) responsible for providing 
product service support (and the costs of such support)"35. Techtronic is also 
required by each retailer who sells RyobiTM Tools to fund, to varying degrees, the 
costs of advertising. The costs associated with each retailer's advertising can be 
~ons iderable~~.  As a result, Techtronic pays for both product support costs and a 
portion of the advertising costs. 

In addition to the usual product support costs and advertising costs, Techtronic wishes 
to provide the Product Support Services. These services require the training of 
individual store personnel and the provision of displays and information in the retail 
store. The costs of providing the Product Support Services are directly related to the 
number of stores at which the Product Support Services are to be provided. 

Put simply, Bunnings sells goods to a significant share of the market through fewer 
stores that Mitre 10, Danks and others. That is, on a sales per retail store basis, 
Bunnings achieves greater sales per store than does Mitre 10, Danks or many others. 
This makes Bunnings a logical choice to provide the Product Support Services 
(specifically because the costs of providing the Product Support Services are 
proportional to the number of retail stores through which these services are provided). 
Through Bunnings, Techtronic can provide the Product Support Services at least cost. 

4. Net Public Benefit 

The net benefit to the public is the provision of additional services (that is, the Product 
Support Services) at no cost to the consumer. Consumers who visit a Bunnings store 
will have available to them additional product information and better trained store 
personnel. Techtronic considers this to be a tangible benefit that outweighs the 
detriment, if any, that the notified conduct may create. 

35 Danks, para 5.1 at page 17. 
36 see, for example, Mitre 10, para 2.1 at page 5. 
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General Notes 

We note that: 

1. Trade Tools has no objections regarding the Notification and considers that the 
notified conduct "makes sound economic sense [and] should suit all parties 
concerned, particularly the end 

2. Honda considers that "Techtronic is a vigorous competitor in the ~ a r k e t s " ~ * ;  and 

3. Victa accepts the general proposition that "vertical restraints of the type notified in the 
nature of exclusive dealing can promote competition b allowing a manufacturer to Y achieve eflciencies in the distribution of its products" '. 

OTHER MATTERS RAISED IN THE INTERESTED PARTY SUBMISSIONS 

Techtronic notes that the Interested Party Submissions raise many minor issues. Techtronic 
does not intend to address every issue raised other than to note that Techtronic does not agree 
with matters raised that are inconsistent with the Notification. However, in order to address 
matters that may be of concern to the ACCC, Techtronic notes the following: 

1. several submissions suggest that the inconvenience that some customers may 
experience in travelling greater distances to purchase RyobiTM Tools is a significant 
factor that the ACCC should consider. Techtronic considers that this is more a matter 
of 'convenience' rather than 'competition'. The Trade Practices Act is concerned with 
competition, not mere convenience4'; 

2. Mitre lo4' and ~ a n k s ~ ~  assert that prices will rise as a consequence of the notified 
conduct. Techtronic notes that there is no evidence that prices will rise as a 
consequence of the notified conduct and considers that these assertions are based on 
mere speculation and are self-serving statements to support conclusions by the 
interested parties that notified conduct will lessen competition (which Techtronic 
considers has not been established). Techtronic notes that, in the event that prices did 
in fact rise as a result of the notified conduct, the interested parties could make further 
submissions to the ACCC and invite the ACCC to review the notification; 

3. Mitre raises doubts over the future treatment of warranty and repair claims. 
Techtronic has in place a network of Preferred Service Centres who currently perform 
warranty and repair work on RyobiTM Tools. This repair network is available to all 
consumers who have purchased RyobiTM Tools irrespective of where the goods were 
purchased. Techtronic is well aware of its obligations to honour product warranties, 
provide spare parts and repair facilities for its products; and 

37 Trade Tools at page 1 .  
38 Honda, page 1 
39 Victa, para 2.3. 
*see, for example, the comments of the Federal Court in Outboard Marine Australia Pty Ltd v Hecar 
Investments (No 6)  Pty Ltd ( 1982) ATPR 140-327. 
41 Mitre 10, page 4. 
42 Danks, para 4.3 at page 16. 
43 Mitre 10, page 5. 
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4. Mitre 10 asserts that the Notification does not properly describe the conduct proposed 
and is therefore a non-compliant notification*. Techtronic rejects this assertion. The 
notified conduct is properly described. 

If you have any questions, please contact Andrew Seaton on (02) 9458 7632 or John Pagacs 
on (02) 9458 7006. 

Yours faithfully 

\ Andrew Seaton 
Partner 

Mitre 10, para 2.5 at page 8. 
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