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Dear Mr Hatfield

RE	 EXCLUSIVE DEALING NOTIFICATIONS LODGED BY TECHTRONIC
INDUSTRIES AUSTRALIA PTY LTD & BUNNINGS GROUP LIMITED

We refer to your letter dated 7 March 2008 to our Chief Executive Officer Bernie Bicknell
inviting comment in relation to the two exclusive dealing notifications from Techtronic
Industries Australia Pty Ltd (Techtronic) and Bunnings Group Limited (Bunnings). Mitre 10

Australia Ltd (Mitre 10) is pleased to have the opportunity to provide this submission.

Mitre 10 consists of over 500 independently owned and operated hardware stores throughout
Australia, under the brands Mitre 10 and True Value Hardware. Mitre 10 also supplies
hardware and garden products to retail customers through the Australian Hardware
Wholesalers (AHW) and to stores supplied by Co-operative Purchasing Services Ltd (CPS)
through W.A. Hardware Services Pty Ltd in Western Australia. The total of these retailers
number over 1,000. Mitre 10 has long been a purchaser of power tools and power garden
equipment from Techtronic and in the last year these purchases constituted 18% of Mitre
10's overall power tool spend.

Mitre 10 opposes the proposed exclusive dealing arrangements on the basis that they are
anti-competitive, detrimental to Mitre 10's business and without sufficient offsetting public
benefits.

In response to the specific questions asked on page 2 of your letter, Mitre 10 responds as
follows:

1.	 Do you currently sell Ryobi power tools and garden equipment?
Mitre 10 has purchased and sold Ryobi TM (Ryobi) power tools and garden equipment
for many years. Mitre 10 store owners (Members) consider Ryobi to be a reliable,
good quality product for which consumers possess a strong customer loyalty. Many
Members have built their power tool sales base around this brand.
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2. What other power tool and power garden tool products do you sell?
Mitre 10 sells Makita, Bosch, Dewalt national brand power tools and ICON under Mitre
10's private label brand. Mitre 10 sells Talon and Poulan national brand power garden
tools. Members may sell other brands which they purchase directly from the supplier.

3. What other power tools and power garden tool brands compete with Ryobi?
Please explain what factors contribute to these brands being in competition
with Ryobi (for example, price, features of the product, quality).
Mitre 10 believes there is no readily comparable alternative to the Ryobi brand in
Australia. A summary of the current range of leading power tools available in Australia
ranked in order of quality/price is as follows:

Quality Brand Name Comments
Top of the range Makita, Dewalt, Bosch Blue,

Milwaukee, Metabo
Makita's high quality and
price point do not provide
competition with the Ryobi
brand.

Excellent Bosch Green, Hitachi A higher quality product than
Ryobi but this is a more
serious DIY segment and not
on an even level at higher
price points.

Good Ryobi No readily available
alternative to this brand at
present in Australia with a
similar range of products. Will
leave a significant gap within
the market.

Entry point
(opening price point)

Icon,	 Homelite, GMC, XU1,
Black & Decker, Arlec, Nu

Icon is Mitre 10's private
label brand of power tool.

Power, Direct Power Homelite and XU1 are
available at Bunnings. Black
& Decker at Kmart,

Ryobi is the only power tool range in the "good" sub-market, so any reduction in the
population of retailers offering Ryobi products must constitute a substantial lessening of
competition. For many regional customers, this will in fact amount to a complete denial
of access to this class of power tool, given the limited rural and regional coverage of
the Bunnings store network – see below at para 2.5.

4. What other retailers do you compete with?
Mitre 10's main direct competitors in the hardware industry are Bunnings and Danks
(Home Hardware and Thrifty Link), and also mass merchants Kmart and Big W.

5. An effect of the arrangement is that retailers (other than Bunnings) will be
prevented from acquiring Ryobi power/garden tools from Techtronic. Will the
arrangement affect your ability to compete? Please explain why or why not
this is the case? What impact might this have on the retail market for power
tools?
Techtronic has already notified Mitre 10 that it will terminate supply of Ryobi power
tools, Ryobi power garden tools and Ryobi accessories to Mitre 10 and its Members on
5 September 2008.
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This cessation of supply will have a substantial impact on Mitre 10's power tool and
power garden tool business. Mitre 10 and its Members are significant purchasers of
the Ryobi range of products. At present, there is no readily available alternative to the
product range offered by Ryobi in Australia. As such, Mitre 10 would have to
investigate options with suppliers who do not currently supply such products in
Australia. This process will be time consuming and costly and at the very least will
create a time-gap in Mitre 10's presence in the market.

If Mitre 10 is not able to quickly substitute the product range offered by Ryobi at an
equivalent price, Mitre 10 may permanently lose market penetration and will not be
able to compete in this range of power tools and power garden tools. Mitre 10's
inability to stock the popular range of Ryobi power/garden tools will damage its
competitive position, as consumers who wish to acquire Ryobi products will be forced
to turn away from Mitre 10 in favour of Bunnings. Those former Mitre 10 customers
who then locate Ryobi products within Bunnings will be disappointed that Mitre 10
does not stock a full range of power/garden tools (including Ryobi products) and may
decide not to return to Mitre 10 to satisfy their future hardware requirements. In this
way, the exclusive dealing between Techtronic and Bunnings is likely to lead to
consumers believing that the range of products carried by Mitre 10 and all other
excluded retailers is inadequate and incomplete. This distortion of consumer
perceptions is likely to lead to Bunnings securing an unfair competitive advantage.

6. What effect might these arrangements have on future entrants to the market?
As stated in the answer to question 5, Mitre 10 has the ability to investigate supply
options from overseas, however, smaller competitors in the hardware market and new
entrants to the market may not have the resources to go to such lengths to negotiate
supply. This would mean that the smaller retailers and new retailers would not be able
to compete at all with the Techtronic/Bunnings arrangement. We submit that the
unavailability of the popular Ryobi brand of power tools and power garden tools is likely
to create a barrier to entry to new entrants wishing to establish a viable presence as a
retailer of power tools and power garden tools.

7. If there is any further information you consider would be helpful in our
assessment, please include this information in your submission.
Mitre 10 has identified a number of issues arising from the Techtronic/Bunnings
proposal. They are as follows:

A. IMPACT ON MARKET

Consumer Access
Mitre 10 notes that if the Techtronic/Bunnings proposal were to proceed,
availability of Ryobi products to Australian consumers would be substantially
restricted. Mitre 10 stores (as well as many other independent hardware stores)
are situated in many regional areas across Australia where there is no Bunnings
store. Consumers in these regions would have no immediate access to the Ryobi
range of products. For example, in Alice Springs, Bega and Dubbo, there is no
Bunnings outlet. The effect of this is that consumers in these locations will be
denied access to Ryobi products.

In such instances, it is not simply the case that consumers will lose the
opportunity to compare the Ryobi brand against other brands at the premises of
a single dealer. It is rather that consumers in these locations will not be able to
undertake the comparative exercise at all (see Outboard Marine Australia Pty Ltd
v Hecar Investments (No 6) Pty Ltd (1982) ATPR ¶40-327 at p43,980).
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Loss of Competition and Impact on Price
In locations where there are Mitre 10 stores (or other independent competition)
near Bunnings stores, customers will continue to have access to the Ryobi range
but without the competitive constraints that are currently in place. This has an
obvious impact on the price that Bunnings could charge for the Ryobi products.
While the Notification states that "Techtronic does not expect the price of the
Ryobi Tools to change significantly", it will be Bunnings and not Techtronic that
sets the retail price; and in the absence of competition, there is every reason to
believe that the price will rise.

On the other hand, Techtronic's distribution and marketing costs are bound to
be streamlined by concentration on one retailer, giving greater pricing flexibility to
the Techtronic-Bunnings alliance. This would afford an opportunity for them to
respond to new entrants – for example, an overseas supplier brought to the
market by Mitre 10 – with predatory pricing strategies to deny the new entrant a
foothold in the market. At the same time, many competitors in the power tool
market would experience reduced sales due to inability to sell to Bunnings, and
many having to supplement their loss of sales with an increase in the wholesale
price of their products. It is therefore highly likely that the proposed exclusive
dealing arrangement in the "good" sub-market would lead to generalised price
increases at all levels of the power tools market.

Neither Techtronic nor Bunnings has suggested that the proposed arrangements
would decrease the price of Ryobi products for consumers. While there may be
cost savings associated with the provision of the Product Support Services, it
does not follow that these savings will be passed on to the consumer.
Accordingly, and given that there will be no price competition for Ryobi products
from other retailers, it appears particularly unlikely that the price of Ryobi
products will decrease as a result of the proposed arrangements.

B. IMPACT ON MITRE 10

Detriment to Mitre 10 Members
Mitre 1 0 Members are very strong supporters of the Ryobi range of products.
Losing this range will negatively impact upon Members' ability to compete in the
power tool market and therefore negatively impact upon Members' profitability
and repeat custom. Consumers who have strong loyalty to the Ryobi brand
would be forced to purchase their power tools from Bunnings, which would
make that customer less likely to return to Mitre 10 for other hardware products.
The Ryobi brand is classed in the "good" class of do-it-yourself power tools and
at present there is no other brand alternative that Members could purchase to
cover the substantial gap that non-availability would create. A number of
Members have already voiced their concerns at this proposal to Mitre 10, as they
are worried about the potential impact on the profitability of their business.

Mitre 10 would suggest that Ryobi products are strategically important to the
successful carriage of a business in the power tool or hardware industries.
Accordingly, refusing to supply retailers with that particular brand of power tool is
likely to impair those retailers' ability to compete effectively with Bunnings,
thereby substantially lessening competition in the retail markets for specific
power tools and power garden tools (see further Mark Lyons Pty Ltd v Bursill
Sports Gear Pty Ltd (1987) ATPR 1140-809).
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Detriment to Mitre 10 and Others
For the past year, Mitre 10 as a group has been reviewing its entire supplier
base. As part of the review of its power tool and power garden tool suppliers,
Mitre 10 concentrated on developing a stronger relationship with Techtronic
towards the end of 2007. Mitre 10 intended to increase core ranging of Ryobi
brand product and ultimately source this range through its warehouse purchasing
arrangements. (N.B. Ryobi products are currently sourced through Mitre 10's
chargeback arrangements where Members order directly from Techtronic but
Mitre 10 pays the Techtronic invoice. Products sourced by Mitre 10 through the
warehouse have more certainty in sales numbers.) Mitre 10 would be specifically
impacted by the Techtronic/Bunnings arrangement as it would have to re-
negotiate its supply arrangements and source a large percentage of stock from
new suppliers overseas. While Mitre 10 may have the means to source
alternative products from overseas (which remains to be seen), it is submitted
that there would be a large number of smaller hardware retailers in the market
who will not have the financial resources to source alternative products from
overseas suppliers, and as a result will be unable to compete in the market
against Ryobi branded products.

Product Claims and Returns
A further impact on Mitre 10 Members will be dealing with product warranty and
repair claims. At present, Mitre 10 Members experience around 8% returns
($100,000 per month) of Ryobi products for a range of reasons. Consumers
reasonably expect to be able to return products with which they are not satisfied
to the point of sale; yet we have received no advice or assurances from
Techtronic as to how these issues are to be handled when Techtronic is no
longer our supplier. It would, for example, be unacceptable in our view for
Techtronic to say "direct all customers who wish to return Ryobi products to the
nearest Bunnings store". Should the Commission decide to accept this
Notification, we hope it will also impose on Techtronic – by way of an
Enforceable Undertaking – an obligation to honour claims by customers of its
former distributors, including Mitre 10, in a fair and equitable way.

C. COMMENTS ON TECHTRONIC'S NOTIFICATION

Mitre 10 wishes to address a number of points raised in Attachment A to
Techtronic's Notification,

2.1 Existing Arrangement
It is stated that "Techtronic and the Retailers have limited resources to properly
market, promote, advertise and support the Ryobi Tools". Mitre 10 has strongly
supported the Ryobi brand for many years, by way of catalogue advertising and
in-store promotion. In the last 12 months, Mitre 10 can value the catalogue
advertising it has spent directly in relation to the promotion of the Ryobi brand of
tools at $883,750 (ex GST). Mitre 10 distributes millions of catalogues
throughout Australia each year with power tools constituting a considerable
proportion of the catalogue content.

In its submission, Bunnings has acknowledged that Bunnings, Mitre 10 and
other retailers have limited resources to properly market the Ryobi products.
Notwithstanding this common limitation, it is significant that Bunnings has
secured sole access to the sale of Ryobi tools, to the detriment of all other
hardware retailers.
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2.2 Proposed Product Support Services
Techtronic and Bunnings offer only one public benefit argument in support of the
Notification, i.e. that Techtronic "wishes to [provide services]... collectively
referred to as Product Support Services", and that the arrangement will facilitate
that service provision. The argument rests on a number of assumptions and
assertions that Mitre 10 challenges, as follows.
(i) Consumers need more assistance in the selection and/or use of power

tool and power garden tool products
There is no evidence of consumer confusion and/or ignorance of these
products that require any form of intervention, nor any apparent need for
additional product-specific training of sales staff. If there had been a
problem, Mitre 10 Members would have reported it. More importantly, if
there had been a problem, Techtronic would presumably have mentioned
it at some point in the many years of its relationship with Mitre 10 before
February 2008.

(ii) Retailers will not pay the cost of Product Support Services
If there was in fact a need for these services, there is no reason to believe
that retailers, including Mitre 10, would not contribute to the cost of their
delivery. This would be an appropriate matter for negotiation between
supplier and retailer, to be conducted after the need for the services had
been demonstrated. For our part, we have never been asked for our
attitude to such a contribution and suspect the same is true across the
market. Therefore, Techtronic has no basis and no right to conclude that
"retailers will not pay".

(iii) Service most effectively provided through single national retailer
If the first two arguments were established, there would indeed be a case
for service provision through a single national retailer. Bunnings would not,
however, satisfy the requirement to educate consumers and users
throughout the country because it does not have a presence in all parts of
the country – see para 2.5 below.

Mitre 10 further suggests that the Product Support Services could still be
provided to Bunnings stores without resorting to an exclusive supply
arrangement, i.e. the Ryobi brand could still be made available at non-Bunnings
stores with or without also providing those Product Support Services at the non-
Bunnings stores. Mitre 10 stores could still provide their own product support
services of the kind indicated in the Notification, such as training staff and
advertising in-store, which would be provided at the store's own expense.

Alternatively, Mitre 10 would be willing to accommodate and participate in the
Product Support Services being offered to Bunnings by Techtronic should
Techtronic continue to supply Ryobi products to Mitre 10.

It is evident that Techtronic has developed its recent interest in Product Support
Services for the specific purpose of manufacturing a public interest argument,
and for no other purpose. It lacks any genuine foundation or evidence, is entirely
illusory and should be rejected.

2.3 Reducing the Cost of Product Support Services
Mitre 10 does not follow Techtronic's reasoning as to the costs of the Product
Support Services in this section. Whilst we would agree that the total costs of
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the Product Support Services would be reduced by confining those services to
the Bunnings stores, it does not necessarily follow that the cost of the Product
Support Services per unit sold would necessarily decrease to any material extent
under the proposed arrangements, especially given that the volume of product
sales would be likely to decrease with the reduction in retail outlets carrying
Ryobi brand products.

Bunnings' Notification makes the same argument in paragraph 1.2, that "if
Techtronic was to provide the Product Support Services at each of the Retailers'
premises, at Techtronic's cost, this would significantly increase the costs for
Techtronic to distribute Ryobi Tools in Australia". The fallacy implicit in this
argument is that Techtronic, absent the proposed exclusive dealing arrangement,
would provide the same product support services to every retailer in Australia. It
is much more likely (and consistent with traditional business practice) that
Techtronic would scale its Product Support Services to match the size, location
and turnover of every retailer, with the objective of ensuring that the cost of
product support reflects the likely benefit to be derived from providing that level
of support. It is submitted that Techtronic can achieve by such a process the
cost savings it seeks without resort to any exclusive dealing arrangement.

Even assuming there would be a reduction in costs of the Product Support
Services (as suggested in paragraph 2.3 of Techtronic's Notification and 1.3 of
Bunnings' Notification), it is significant that this is a reduction in Techtronic's
costs, and therefore a private benefit rather than a public benefit. The relevant
test (under section 93 of the Trade Practices Act (1974)) is whether the public
benefit of the exclusive dealing arrangement outweighs any public detriment
caused by the lessening of competition. It is submitted that if and to the extent
that there are any costs savings as a result of the provision of the Product
Support Services to Bunnings alone, these may not be passed on to consumers,
in which case there is no significant public benefit from Techtronic's reduced
costs of the Product Support Services. Even if it is argued that the benefit is
only that the Product Support Services may be more readily provided, it is clear
that such services would only be available to consumers frequenting Bunnings
stores, and the benefit would not be available to the majority of consumers in
Australia.

2.5 National Retailer required to properly support Ryobi Tools
It is stated that "Bunnings has an extensive presence throughout Australia...".
On 13 March 2008, the Bunnings Warehouse website stated that across
Australia and New Zealand it operated "160 Bunnings Warehouse stores and 63
smaller format Bunnings stores". As at the end of January 2008, Mitre 10
licensed 509 Mitre 10 and True Value Hardware stores in Australia alone. As
stated above, adding the number of AHW and CPS retail customers increases
this number to over 1,000. Mitre 10 has compiled data comparing locations of
Mitre 10 branded stores with Bunnings stores. Of a total of 433 Mitre 10
branded stores, only 185 of those have a Bunnings store within 15 kilometres
distance, leaving 248 with no Bunnings within a 15 kilometre radius. The total
population of regions with Mitre 10 stores and no Bunnings store is 1,977,409
(based on postcode and 2006 Census data). Further information can be
provided in this regard,
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There are many hundreds of other hardware retailers in Australia to add to this
number who would be adversely affected by this proposal, and as a result, many
consumers who will be denied access to the Ryobi power tool range.

Mitre 10 notes that in the second last paragraph of 2.5, Techtronic states that
Bunnings will purchase a reduced volume of power tools and power garden tools
from suppliers that compete with the Ryobi range. However, the first page of the
cover letter from the ACCC states that Bunnings will not acquire power tools or
power garden tools from Techtronic's competitors. If the ACCC statement is
correct, Mitre 10 respectfully submits that the Techtronic Notification does not
properly describe the conduct that is to be engaged in and is therefore a non-
compliant notification.

2.6 Nature of Arrangement
Mitre 10 notes Techtronic's statement that the arrangements described in the
Notification are not contractually enforceable. This is irrelevant to the question of
whether the conduct infringes section 47 (ACCC v Universal Music Australia Pty
Ltd [2001] FCA 1800 at paragraph 449). However, Mitre 10 notes that the lack
of enforceability of the arrangements means that the public benefits which
Techtronic seeks to rely upon in support of the Notification are equally uncertain
and of no fixed duration, being entirely at the discretion of Techtronic and
Bunnings. It is also possible that one element of the arrangement may fall away
(such as the consumer benefits associated with the Product Support Services)
but that another part of the arrangement (the exclusive dealing) would be
retained.

3.1 Market Definition
It is necessary to examine the impact of the proposed arrangements upon
competition within the relevant markets. To do so requires each market to be
defined.

The description of the relevant market in the Notification – as that of the power
equipment and outdoor power equipment market in Australia – is clearly too
broad. The proposed exclusive dealing arrangements should be assessed with
respect to the relevant "wholesale" and "retail" markets (see Application by
Obadiah Pty Ltd (1980) ATPR ¶40-176).

As to the geographic dimensions of the relevant markets, Mitre 10 would accept
that the wholesale market may be national. However, it is not the case that the
retail market is Australia-wide. It is more likely that the geographical dimensions
at the retail level is characterised as a number of separate and geographically
distinct retail markets, similar to the markets defined by the Federal Court of
Australia in ACCC v Liquorland (Australia) Pty Ltd [2006] FCA 826.

Furthermore, the product dimension of the relevant markets has been drawn too
broadly. While Mitre 10 may be willing to accept that the wholesale market is
properly characterised by reference to "power equipment" and "outdoor power
equipment", this is not the case at the retail level. The relevant product market
is more properly defined at the retail level by reference to individual products -
such as electric drills, circular saws, grinders or leaf blowers, where the
consumer can substitute brands for a particular product. It cannot be said, for
example, that an electric drill would be substitutable for a circular saw from a
demand perspective within the meaning of section 4E of the Trade Practices Act
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(see further ACCC v Fila Sport Oceania Pty Ltd [2004] FCA 376 at paragraph
15).

The two Notifications have not sought to properly identify the relevant markets
(the matter is dealt with in just under 3 lines) and as such the scale and impact
of the proposed conduct is not readily apparent from the Notifications. The
competitive impact of the proposed conduct is examined briefly below in the
context of the national wholesale market and the much narrower retail markets.

Wholesale Market
Mitre 10 considers that the list of significant suppliers in the wholesale market
identified by Techtronic/Bunnings is misleading and not a true reflection of the
number of actual power tool suppliers in the Australian market.

Many of the names listed are suppliers of components only, such as Bynorm Pty
Ltd and Briggs & Stratton, whilst some others are not available in Australia such
as Kawasaki Motors Pty Ltd. A number of names on the list are suppliers of
trade tools, and therefore not competitors in the do-it-yourself market (the
market which Ryobi supplies), such as AEG Electric Power Tools, Panasonic,
Hitachi Power Tools, Makita Australia Pty Ltd, Metabo Pty Ltd and Milwaukee.
Further names are private label brands which are exclusively supplied to a
particular retailer, such as Homelite and Ozito Industries Pty Ltd to Bunnings,
Icon to Mitre 10 and Power Master to Kmart.

Some of the names on the list Mitre 10 is unfamiliar with as power tool
suppliers, such as Al Ko International Pty Ltd, Allpower Industries Australia Pty
Ltd, Archer & Co Pty Ltd, Hilti (Aust) Pty Ltd, Outdoor Power Products,
Parklands Power Products, Ramset Fastners (Aust) Pty Ltd, Roy Gripske &
Sons Pty Ltd and a number of others. These are unlikely to provide alternative
products to the Ryobi range.

As the number of wholesalers is significantly smaller than the list would suggest,
the competitive impact of the proposed exclusive dealing arrangements upon the
remaining true wholesalers is more acute.

If the proposed arrangements are allowed to be implemented, Bunnings is likely
to reduce its range of power tools and power garden tools which are competitive
with its expanded Ryobi product range. Those wholesale suppliers of competitive
products who are denied, or given more limited, access to Bunnings will
experience reduced sales due to an inability to sell to Bunnings. Given that this
loss of turnover may not be matched by any real reduction in the affected
wholesalers' operating costs (particularly their fixed and overhead expenses),
these wholesalers may suffer a loss of profitability, thereby suffering a
competitive setback vis-a-vis Techtronic, who is likely to reduce its operating
costs and achieve higher profitability.

In the short term, those wholesalers who are adversely affected may have to
restore their loss of profitability by increasing the wholesale price of their
products. This would force retailers to either bear the loss of margin themselves,
or to pass the price increase on to consumers. It could be anticipated that
consumers would accordingly face an increase in the price of other (non-Ryobi
branded) tools as a result of the proposed conduct.
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In the longer term, if the proposed arrangements proceed, those wholesalers
which are adversely affected by Bunnings may seek to restore their profitability
by entering into similar exclusive deals with designated retailers, thereby resulting
in a further narrowing of the range of power tools and power garden tools which
are available to consumers within hardware stores. This lack of consumer choice
and restricted ability to compare prices between retail outlets would lessen
competition.

Retail markets
Techtronic suggests that the Ryobi products account for around 15% to 20% of
the power equipment sold in Australia and around 25% to 30% of the outdoor
power equipment sold in Australia.

Given that Ryobi products occupy such a substantive share of the relevant retail
product market, which could be an even higher percentage for specific
categories of power tools, we submit that the competitive detriment associated
with the proposed arrangements to be substantial. Any retailer who is unable to
stock Ryobi products within those product categories will suffer a substantial loss
of custom and an associated erosion of their competitive position against
Bunnings within the relevant product markets.

If the Commission allows the proposed arrangements to proceed, this may
encourage Bunnings and other retailers to lodge similar exclusive dealing
notifications with the result that the retail market will over time change from a
competitive market in which consumers have the opportunity to compare the
prices of single branded products within several hardware stores to a less
competitive environment where single branded will be confined to a single retail
chain, limiting consumers' ability to make pricing comparisons.

D. COMMENTS ON BUNNINGS' NOTIFICATION

Mitre 10 additionally makes the following specific comments in relation to
Bunnings' Notification.

Notified Arrangement
Paragraph 2(b)(3) of Form G of Bunnings' Notification states that Techtronic will
not supply Ryobi tools and power garden equipment, comparable to Ryobi power
tools and power garden equipment supplied to Bunnings, to competitors of
Bunnings. Accordingly, the restraint imposed on Techtronic would extend to
Ryobi products which Bunnings does not acquire. As a result there will be a
class of Ryobi products (those which Bunnings chooses not to acquire) which
will not be available to consumers at all. Bunnings will have no incentive to stock
the entire range of Ryobi products and other retailers will be prevented from
supplying any Ryobi products. The consequence is that consumers are
disadvantaged because not all of Ryobi's products will be available for purchase.

Bunnings Does Not Necessarily Agree with Techtronic's Submission
In Bunnings' Notification, Bunnings makes explicit reference to a number of
Techtronic determinations, without indicating whether it agrees with those
determinations. Mitre 10 notes the repetition of the expression "Techtronic has
determined that..." in Bunnings' Notification. It is significant that Bunnings has
given no indication to the Commission as to whether it agrees with Techtronic's
determination in relation to the following topics:
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(i) that Retailers are, in general, unwilling to pay for the costs of providing the
Product Support Services (paragraph 1 of page 2);

(ii) that the costs of providing Product Support Services could not be borne
by Techtronic or the Retailers without, ultimately, passing most of the
costs on to the consumer (paragraph 2 of page 2);

(iii) that Bunnings is the most suitable of the Retailers to be the single national
retailer of Ryobi Tools (paragraph 1 of page 3);

(iv) that the Product Support Services can be delivered at least cost to the
consumer through the use of a single national retailer (in paragraph 1.7 on
page 4); and

(v) that the Ryobi Tools account for approximately 15% to 20% of the power
equipment sold in Australia and approximately 25% to 30% of the outdoor
power equipment sold in Australia (fifth line of paragraph 2.4 on page 7).

Accordingly, it appears that Bunnings in its Notification is taking a remote stance
to the core assumptions underpinning the asserted public benefits of the
proposed conduct and that Bunnings, rather than subscribing to the submissions
made by Techtronic, is simply reciting them.

Consumers May Be Misled
The proposed arrangements also have the potential to mislead consumers in
relation to Bunnings' central pricing commitment at the heart of much of its
television advertising campaign: "If you can find one of our stocked items at a
cheaper price, we'll beat it by 10%". This pricing commitment implicitly conveys
to the consumer that Bunnings is so confident that its pricing either matches or
is lower than its competitors that it is willing to offer a 10% discount against a
competitor's price in the event that the competitor's price is cheaper than the
Bunnings price. However, the pricing commitment would be meaningless and
potentially misleading in respect of the Ryobi power tool and power garden tool
range because consumers would be unable to find any of those products outside
of Bunnings.

E. FURTHER COMMENTS – PUBLIC BENEFIT

It is Mitre 10's submission that the proposed arrangements are not in the public
interest because:
1. It is not in the public interest to confine a popular brand of tools to a single

hardware chain which has incomplete coverage across the nation. It is not
beneficial for consumers to be unable to access Ryobi branded tools at
their local hardware store.

2. It is not in the public interest to restrict intra-brand competition by allowing
a single dealer to dictate prices while being insulated from pricing
competition. It is beneficial for consumers to shop around and compare
prices on Ryobi products as this promotes healthy competition between
retailers.

3. It is not in the public interest to elevate the consumer experience in one
chain of retail outlets (through the provision of Product Support Services
or otherwise) at the expense of all other consumers who frequent other
retail stores (particularly for those consumers in areas where there is no
Bunnings store, who will not even have the opportunity to access the
Product Support Services). All of the public benefits espoused by
Techtronic and Bunnings in relation to the Product Support Services will
only apply to a small section of the public, i.e. Bunnings' customers.
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4. It is not in the public interest to effectively sanction a reduction in the
Ryobi product range offered by Techtronic, or at least to only allow the
public to access a reduced range of Ryobi products within a single retail
chain.

5. It is not in the public interest for the price of Ryobi tools or comparable
non-Ryobi branded tools to increase.

SUMMARY

Mitre 10 respectfully submits that the proposal by Techtronic and Bunnings for an exclusive
supply arrangement will have the effect of substantially lessening competition in:

• both the power tool and power garden tool wholesale and retail markets in Australia;
and, in particular

• the "good" power tool sub-market in Australia; and

• numerous geographic sub-markets, specifically the many regions without a Bunnings
presence.

The arrangement may marginally improve service to Bunnings customers, but would have a
detrimental effect on all other consumers, by limiting their access to the Ryobi product range
in many areas, removing the competitive price constraints on Bunnings in many others, and
substantially lessening competition.

Small and regional hardware businesses would also suffer detriment by losing one of their
most popular and reliable product ranges.

The public benefit proposed to outweigh the above detriments is based on an invented need
and some untested assumptions. On the most generous reading of the application, the major
beneficiary is in fact Bunnings (through "free" staff education) rather than the public.

The application does not address the issue of product returns, and as a consequence opens
up the possibility of inadvertent breaches of the warranty provisions of the Trade Practices
Act by Techtronic and its former distributors.

Mitre 10 urges the Commission to reject this application in the immediate interests of power
tool and power garden tool consumers, and in the long-term interests of a competitive
Australian hardware market.

If you would like further information, please contact me on (03) 9703 4200.

Yours sincerely

John Florey
Group General Manager – Merchandise & Marketing
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