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Dear Sir, 

North East Valley Wine Group Pty Ltd 
Further submissions due - 6th March 2008 

We refer to your letter dated 13 February 2008 enclosing the ACCC's draft 
determination in respect of the above applications ("draft determination") and inviting 
a response from our clients, NEV and the Growers named in the applications. 

Our clients' responses to specific issues addressed in the draft determination are set 
out below. As a preliminary matter, however, we are instructed that our clients broadly 
agree with the reasoning set out in the draft determination and wish to acknowledge 
the thorough and considered analysis set out in it. 

References to paragraphs in square brackets below are references to the relevant 
paragraphs of the draft determination. 

1. Identified applicants 

1 .I The draft determination acknowledges that the applications were lodged by NEV 
for itself and on behalf of the 39 named Growers: [2.1], [2.4], [2.9]. Since the 
applications were lodged, however, it has come to our attention that: 

(a) Mr Michael Freudenstein, who is noted in the draft determination as a 
director of NEV, is not separately named as a Grower; and 

(b) There are [ ] other local growers whose registrations to 
participate in the NEV arrangement were not received in time to be 
included in the original application. 

1.2 To correct those matters and update the list of intended participants in the NEV 
arrangement, we ask that the list of Growers which is enclosed as Attachment A 
be substituted for the list which was attached as Schedule A to the applications 
as lodged. 
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2. Extension to contracts etc in similar terms 

2.1 We note that both applications were expressed to be made in relation to other 
contracts etc which NEV might in future make in similar terms with persons other 
than the Growers named in the original Schedule A: see par.7 of both 
applications. 

2.2 The question of future similar arrangements does not appear to have been 
addressed in the draft determination. We would be pleased if ACCC would 
confirm whether separate applications will need to be made in future if NEV 
proposes to make similar arrangements with other winegrape growers, for 
instance because: 

(a) additional growers seek to join the existing participants in the NEV 
arrangement; or 

(b) existing participants assign (either by way of sale, gift or bequest) their 
vineyard operations to new entrants to the industry; or 

(c) the legal entities operating particular vineyards change, for instance 
because new companies are formed to conduct aspects of a particular 
vineyard operation. 

2.3 Having regard to the geographical considerations affecting the north-east valleys 
and noted in the draft determination, NEV acknowledges that any proposal to 
make similar arrangements in relation to winegrape growing operations located 
outside the north-east valley phylloxera quarantine area will require separate 
notification to ACCC in any event and would not be authorised by a "future similar 
arrangements" extension of the kind sought in paragraphs 7 of each of the 
current applications. 

3. Foster's submission 

3.1 We note the submissions made by Foster's posted on the ACCC register and 
summarised at [5.16]-[5.19]. We agree with and adopt the ACCC's reasoning in 
response to those submissions, in particular the response at [5.47]-[5.48]. 

4. Voluntariness of proposed arrangement 

4.1 We note paragraphs [5.35]-[5.37] and [5.51] of the draft determination. It appears 
to us that the effect of these paragraphs in their present form might be said to be 
ambiguous. 

4.2 By way of clarification, we agree that the proposed arrangement is voluntary in 
the sense that: 

(a) No Grower is required to engage NEV; 

(b) Growers who elect to engage NEV are not required to use its services for 
any given negotiation but remain free to conduct independent negotiations; 
and 

(c) Buyers are free to decline to negotiate with NEV. 

4.3 As is clear from the submissions filed in support of the original applications, 
however, it is contemplated that Growers will be able to decline to negotiate 
directly with buyers. Many Growers lack the sophistication to conduct their own 
negotiations and may wish to sell grapes only via the agency of NEV. 



4.4 We do not read the draft determination as denying Growers' capacity to refuse to 
negotiate directly with buyers and instead elect to sell grapes only via the agency 
of NEV. Otherwise, buyers would in effect be able to determine whether Growers 
took the benefit of the service NEV offers, which is absurd. When the whole text, 
context and thrust of the draft determination is considered against the proposed 
arrangements and the submissions earlier made by the applicants (see eg., 
Submissions par.7.13, 7.15 and the transitional "WGA Consultancy Agreement" 
c11.1.2 and 5.2(a)(iv)) we consider that it is clear that Growers may decline to 
negotiate directly with buyers and elect to sell their grapes only through NEV. 
We suggest, however, that some clarification of the expression of the ACCC's 
determination may be appropriate to avoid confusion. 

5. Restrictions regarding independent negotiations 

5.1 Following receipt of the ACCC's interim authorisation we took steps to amend the 
pro forma NEV Grower Contracts to reflect the ACCC's requirement that Growers 
who choose to participate in separate negotiations not disclose to NEV (or WGA) 
the identity of the other parties to those negotiations or the prices beirlg 
discussed. To that end we inserted the definition of "independent negotiations" 
and wording reflecting the interim authorisation. 

Those amendments will be retained in the NEV Grower Contracts. For 
completeness, however, we note that growers in the north east valleys, like 
growers in all other winegrowing regions in Australia, participate in statistical 
reporting conducted by government and industry authorities. Examples include 
the statistics collections leading to the publication each year of the National Wine 
Grape Crush and Price Report and Australian Regional Wine Grape Crush 
Sunley - Victoria, cited in the earlier submissions. Information regarding the 
processes of preparing those reports will be available, we expect, from the 
agencies which publish them. 

6. Impact of interim authorisation 

6.1 NEV reports that the short-term response from buyers has been extremely 
positive and that its operations appear to have introduced new buyers to the 
north east valley market. NEV employs a marketing manager who has initiated 
contact with new buyers who have not previously dealt in the north east valleys. 
NEV and WGA have been able to provide all potential buyers with improved 
information about the produce on offer from the local area and has been 
negotiating with them on behalf of participating Growers, under the WGA 
Consultancy Agreement established as a transitional arrangement pending the 
grant of interim authorisation. The competition and public interest benefits which 
were expected to be associated with the advent of the NEV services appear, 
therefore, to be in the process of realisation. 

Yours faithfully 
NEVlN LENNE & GROSS 

Per: 




