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Summary 
 
The ACCC grants authorisation to certain provisions of the Information Technology and 
Recruitment Association’s code of conduct until 30 June 2010. 
 
The authorisation process 
 
The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit to the public from the conduct outweighs any public detriment. The 
ACCC conducts a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 
 
The application for authorisation 
 
On 27 September 2007 the Information Technology and Recruitment Association (ITCRA) 
lodged an application for authorisation of its code of conduct. In its application, ITCRA 
identified a number of provisions of its code of conduct as being at greater risk of raising 
competition concerns and the ACCC focused its assessment on the following provisions: 

• Clause 4.4 – stipulates that members will not engage in the practice of seeking to tie 
candidates to exclusive representation by the member for unspecified roles with a client. 

• Clause 5.8 – stipulates that members shall not charge a candidate fees for registration or 
placement. 

• Clauses 7.1 and 7.2 – deals with contractor transitioning and particularly the status of 
existing contracts when a client changes suppliers to the exclusion of an existing supplier. 

• Schedule A – sets out the process to be followed when a client requires an incoming member 
to arrange for the transfer of a contractor engaged through an outgoing member (known as 
the contractor transition process). 

• Schedule B – sets out the guidelines to be used when dealing with any complaint lodged 
against any member or notification of a dispute between members. 

 
On 18 February 2008 ITCRA amended its application for authorisation to include current and 
future members of ITCRA as being parties to the proposed arrangement.  ITCRA also provided 
the ACCC with a copy of its revised code of conduct, which had been amended in response to 
issues raised by the ACCC regarding the effectiveness of the code.  
 
Assessment of anti-competitive detriment and public benefit 
 
The ACCC considers that the provisions of ITCRA’s code identified by ITCRA as being at 
greater risk of raising competition concerns are likely to, overall, produce some anti-competitive 
detriment. While some of the clauses appear to produce little or no public detriment, the ACCC 
considers that ITCRA’s contractor transitioning process, contained in clauses 7.1, 7.2 and 
Schedule A, is likely to generate a detriment to the public. This potential detriment is limited by 
some of the features of the contractor transitioning process but it is not ameliorated entirely. The 
ACCC also considers that the anti-competitive detriment generated by the dispute resolution 
process established in Schedule B of ITCRA’s code is also likely to be limited by certain 
features of the process. 
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The ACCC considers that clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of ITCRA’s 
code are likely to generate a benefit to the public by being an effective regulatory tool which 
assists members to act ethically and professionally and has the potential to reduce the risk that 
parties who deal with ITCRA members will be exposed to unscrupulous conduct. The clauses 
also potentially foster competitiveness and supply of better information to businesses, 
candidates and contractors (consumers) to permit informed choices in their dealings. 
 
Overall, the ACCC considers that in all the circumstances, the public benefit generated by 
clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of ITCRA’s code of conduct is likely to 
outweigh the public detriment. 
 
Determination 
 
The ACCC grants authorisation to clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of 
ITCRA’s code of conduct until 30 June 2010.   
 
A copy of ITCRA’s code of conduct, and particularly clauses 4.4, 5.8, 7.1, 7.2, Schedule A and 
Schedule B of ITCRA’s code of conduct, is attached to this determination. 
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1. Introduction 
 
Authorisation 
 
1.1. The Australian Competition and Consumer Commission (the ACCC) is the independent 

Australian Government agency responsible for administering the Trade Practices Act 
1974 (the Act). A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for 
consumers in price, quality and service. 

 
1.2. The Act, however, allows the ACCC to grant immunity from legal action in certain 

circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act. One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. 

 
1.3. The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 

satisfied that the public benefit from the conduct outweighs any public detriment.  
 
1.4. The ACCC conducts a public consultation process when it receives an application for 

authorisation. The ACCC invites interested parties to lodge submissions outlining whether 
they support the application or not, and their reasons for this.  

 
1.5. After considering submissions, the ACCC issues a draft determination proposing to either 

grant the application or deny the application. 
 
1.6. Once a draft determination is released, the applicant or any interested party may request 

that the ACCC hold a conference. A conference provides all parties with the opportunity 
to put oral submissions to the ACCC in response to the draft determination. The ACCC 
will also invite the applicant and interested parties to lodge written submissions 
commenting on the draft. 

 
1.7. The ACCC then reconsiders the application taking into account the comments made at the 

conference (if one is requested) and any further submissions received and issues a final 
determination. Should the public benefit outweigh the public detriment, the ACCC may 
grant authorisation. If not, authorisation may be denied. However, in some cases it may 
still be possible to grant authorisation where conditions can be imposed which sufficiently 
increase the benefit to the public or reduce the public detriment. 
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2. The application for authorisation 
 
2.1. On 27 September 2007 the Information Technology Contract and Recruitment Association 

(ITCRA) lodged application for authorisation A91036 with the ACCC. ITCRA applied for 
authorisation of its code of conduct (the code). ITCRA seeks authorisation for a period of 
three years. 

 
2.2. On 18 February 2008 ITCRA amended its application for authorisation to include current 

and future members of ITCRA as being parties to the proposed arrangement. 
 
Draft determination 
 
2.3. On 19 December 2007 the ACCC issued a draft determination proposing to grant 

authorisation to clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of ITCRA’s code of 
conduct until 30 June 2010. 

 
The applicant 
 
2.4. ITCRA was incorporated in 1998 and was established by a number of participants in the 

IT contract and recruitment sector in order to address a perceived lack of professionalism 
emerging in the industry. ITCRA now has over 148 members which are IT recruitment 
agencies in Australia and New Zealand. ITCRA has the following objectives: 

• to enhance and promote the information technology and recruitment industry 

• to establish a code of conduct consistent with good practice and sound business 
objectives 

• to promote the professionalism and image of the industry 

• to encourage cooperation and amicable relations between members 

• to formulate and foster ethical and procedural standards for the conduct of business in 
the nature of those conducted by members 

• to promote and protect the interests of members. 
 
ITCRA’s code of conduct 
 
2.5. The code has been in existence since 1998. It is intended to provide a framework within 

which ITCRA members may operate their businesses in a professional and ethical manner. 
In particular, the code establishes standards of conduct and behaviour concerning ITCRA 
members’ dealings with each other, with candidates, with clients, with respect to 
contractor transitioning and in relation to advertising. The code sets out a dispute 
resolution process, including sanctions, for disputes arising between members and for 
complaints against members. 

 
2.6. On 23 November 2007, in response to issues raised by the ACCC, ITCRA amended its 

code of conduct to enhance the effectiveness of the code. ITCRA provided the ACCC with 
a copy of its amended code on 18 February 2008 and advised that the amendments will 
take affect on the date of the ACCC’s determination. ITCRA has introduced the following 
features into its code: 
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• the appointment of a single independent arbitrator to review an appeal against a 
resolution of the ITCRA Board in situations when two arbitrators appointed by each 
party to the dispute cannot agree on a determination 

• the requirement for each signatory to the code to adopt some form of in-house system 
to ensure compliance with the code 

• the requirement that all signatories to the code must provide a copy of the code to their 
employees and require that their employees agree to comply with the code 

• the preparation of reports by ITCRA members concerning their compliance with 
performance indicators 

• the inclusion of regular reviews (at least every three years) of the workings of the code 
by an independent party. 

 
2.7. Additionally, ITCRA has amended its code to increase certainty and clarity with respect to 

the imposition of sanctions, the application of the jurisdiction of any relevant court and the 
ability of the parties to a dispute to resolve the matter by other means.  A copy of 
ITCRA’s amended code is attached to this determination. 

 
2.8. ITCRA seeks authorisation of the code in its entirety but has identified the following 

provisions in particular: 

• Clause 4.1 – sets out the standards which members agree they will abide by in their 
dealings with other members including with respect to disparaging or criticising any 
member, encouraging or inducing a person to breach an employment contract and 
divulging a client’s or member’s confidential information. 

• Clause 4.4 – stipulates that members will not engage in the practice of seeking to tie 
candidates to exclusive representation by the member for unspecified roles with a 
client. 

• Clause 5.8 – stipulates that members shall not charge a candidate fees for registration 
or placement. 

• Clauses 7.1 and 7.2 – deals with contractor transitioning and particularly the status of 
existing contracts when a client changes suppliers to the exclusion of an existing 
supplier. 

• Schedule A – sets out the process to be followed when a client requires an incoming 
member to arrange for the transfer of a contractor engaged through an outgoing 
member (known as the contractor transition process). 

• Schedule B – sets out the guidelines to be used when dealing with any complaint 
lodged against any member or notification of a dispute between members. 

 
The employment services industry 
 
2.9. ITCRA operates in the IT contract and recruitment sector which is part of the employment 

services industry. The employment services industry is generally comprised of businesses 
which provide contract staff services and businesses which provide employment 
placement services. Businesses which provide contract staff services focus on job 
placement on a temporary or contract basis where the wages or associated costs of persons 
placed are paid by the business which finds the position with an employer. Businesses 
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which provide employment placement services focus their activities on personnel 
recruitment, search, selection, referral, outplacement and job placement on a permanent 
basis and are generally not responsible for the payment of wages or associated costs of the 
person placed.  

 
2.10. The Australian Bureau of Statistics (ABS) conducted surveys of the employment services 

industry in 1998-99 and 2001-02. The ABS found that at the end of June 2002 there were 
2445 employment services businesses operating in Australia.1 The ABS considered that 
employment services organisations had experienced significant growth between 1998-99 
and 2001-02, with total income for the industry increasing by 30.8% over the three years.  

 
2.11. Another industry of relevance to ITCRA’s operations is the information and 

communication technology industry which was surveyed by the ABS in 2004/05. The 
ABS found that as at 30 June 2005 there were 274 132 persons employed in Australia’s 
information and communication technology industries and of these, 89.1% (244 238 
persons) were employed by specialist businesses. The computer services industry 
employed the largest proportion of persons (41.4%), followed by telecommunication 
services (27.1%) and wholesale trade (24.6%).2 

 
Chronology 
 
2.12. The table below provides a chronology of significant dates in the consideration of this 

application.  
 

DATE ACTION 
27 September 2007 Application for authorisation lodged with the ACCC. 
23 October 2007 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
23 November 2007 Submission received from ITCRA in response to interested party 

submissions. 
19 December 2007 Draft determination issued. 
18 February 2008 Submission received from ITCRA. 
27 February 2008 Final determination issued. 

                                                 
1 Employment Services Australia, 2001-02, Australian Bureau of Statistics, 8558.0. Note that this number excludes 
not for profit organisations of which there were 259. 
2 Information and Communication Technology, Australia, 2004-05, Australian Bureau of Statistics, 8126.0. 
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3. Submissions received by the ACCC 
 
3.1. ITCRA provided a supporting submission with its application for authorisation. On 

23 November 2007 ITCRA provided a further submission in response to issues raised by 
the ACCC and interested parties. On 18 February 2008 ITCRA provided further 
information to the ACCC which included an amendment to its application and a copy of 
the amended code of conduct. 

 
3.2. The ACCC sought submissions from 17 interested parties potentially affected by the 

application, including trade unions, industry associations and government departments. 
The ACCC received public submissions from: 

• Independent Contractors of Australia (ICA). ICA supports ITCRA’s application 
and believes the code assists the ethical treatment of independent contractors in the 
information technology recruitment sector and is in the public interest. 

• Recruitment & Consulting Services Association Ltd (RCSA). RCSA is a 
representative body of the employment services industry in Australia and New Zealand 
and its code of conduct was authorised by the ACCC in 2002. RCSA raised concerns 
with the dispute resolution process set out in the code and particularly with respect to 
fee disputes (clause 4.3) and contractor transitioning disputes (clause 7, Schedule A 
and B). RCSA considers the requirement under ITCRA’s code for compulsory 
arbitration operates to exclude the jurisdiction of the court and creates a tension 
between the ITCRA processes and other processes for dispute resolution including 
RCSA’s Code for Professional Practice and Disciplinary & Dispute Resolution 
Guidelines. It submitted that this is problematic given that many firms are members of 
both RCSA and ITCRA. RCSA is also concerned that ITCRA’s Conduct Committee 
may not be sufficiently prepared to undertake the complex commercial arbitrations that 
may arise. RCSA submitted that the ITCRA code will struggle to produce the claimed 
public benefits and is likely to produce anti-competitive detriments that are not 
addressed in ITCRA’s submission. 

• Australian Government Department of Finance and Administration (DOFA). 
DOFA noted that clauses 5.10 and 7.1 of the code could be seen to restrain or restrict 
the movement of contractors with the industry. 

 
3.3. In response to RCSA’s concerns, ITCRA submitted that: 

• the code does not purport to exclude the jurisdiction of the courts and it is intended to 
establish a voluntary system of arbitration.  

• while some businesses are members of both RCSA and ITCRA, other businesses are 
members of only one of the associations and an association should be able to develop 
procedures for its members 

• the dispute resolution processes of both RCSA and ITCRA are voluntary 

• the Conduct Committee has extensive relevant experience to deal with disputes arising 
under the code.  

 
3.4. The views of ITCRA and interested parties are outlined in more detail in the ACCC’s 

evaluation of the code of conduct in Chapter 5 of this determination. Copies of public 
submissions are available from the ACCC website (www.accc.gov.au) by following the 
‘Public Registers’ and ‘Authorisations Public Registers’ links. 
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4. The net public benefit test 
 
4.1. The ACCC may only grant authorisation where the relevant test in section 90 of the Act is 

satisfied. 
 
Application A91063 
 
4.2. ITCRA lodged application for authorisation A91063 under section 88(1) of the Act to 

make a contract or arrangement, or arrive at an understanding, a provision of which would 
have the purpose, or would have or might have the effect, of substantially lessening 
competition within the meaning of section 45 of the Act. The relevant tests for this 
application are found in sections 90(6) and 90(7) of the Act. 

 
4.3. In respect of the making of and giving effect to the arrangements, sections 90(6) and 90(7) 

of the Act state that the ACCC shall not authorise a provision of a proposed contract, 
arrangement or understanding, other than an exclusionary provision, unless it is satisfied 
in all the circumstances that: 

• the provision of the proposed contract, arrangement or understanding would result, or 
be likely to result, in a benefit to the public and 

• this benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision concerned was given effect to. 

 
Application of the tests  
 
4.4. The Tribunal has stated that the test under section 90(6) is limited to a consideration of 

those detriments arising from a lessening of competition.3 
 
4.5. However, the Tribunal has previously stated that regarding the test under section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of competition does not mean 
that other detriments are not to be weighed in the balance when a judgment is being made. Something relied 
upon as a benefit may have a beneficial, and also a detrimental, effect on society. Such detrimental effect as 
it has must be considered in order to determine the extent of its beneficial effect.4 

 
4.6. Consequently, given the similarity of wording between section 90(6) and (90(7), when 

applying these tests the ACCC can take most, if not all, detriments likely to result from the 
relevant conduct into account either by looking at the detriment side of the equation or 
when assessing the extent of the benefits.  

                                                 
3  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004. This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
4  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788. See also: Media Council case 

(1978) ATPR 40-058 at 17606; and Application of Southern Cross Beverages Pty. Ltd., Cadbury Schweppes Pty 
Ltd and Amatil Ltd for review (1981) ATPR 40-200 at 42,763, 42766. 
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Definition of public benefit and public detriment 
 
4.7. Public benefit is not defined in the Act. However, the Tribunal has stated that the term 

should be given its widest possible meaning. In particular, it includes: 
…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency and 
progress.5 

 
4.8. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
…any impairment to the community generally, any harm or damage to the aims pursued by the society 
including as one of its principal elements the achievement of the goal of economic efficiency.6 

 
Future with-and-without test 
 
4.9. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by arrangements for 
which authorisation has been sought.7 Under this test, the ACCC compares the public 
benefit and anti-competitive detriment generated by arrangements in the future if the 
authorisation is granted with those generated if the authorisation is not granted. This 
requires the ACCC to predict how the relevant markets will react if authorisation is not 
granted. This prediction is referred to as the ‘counterfactual’. 

 
Length of authorisation and conditions 
 
4.10. The ACCC can grant authorisation for a limited period of time.8 The Act also allows the 

ACCC to grant authorisation subject to conditions.9 
 
Future and other parties  
 
4.11. Applications to make or give effect to contracts, arrangements or understandings that 

might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future10 

• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.11 

                                                 
5  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
6  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
7  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 

8  Section 91(1). 
9  Section 91(3). 
10  Section 88(10). 
11  Section 88(6). 
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5. ACCC evaluation 
 
5.1. The ACCC’s evaluation of the code of conduct is in accordance with the net public benefit 

test outlined in Chapter 4 of this determination. As required by the test, it is necessary for 
the ACCC to assess the likely public benefits and detriments flowing from the code of 
conduct. 

 
The market 
 
5.2. The first step in assessing the effect of the conduct for which authorisation is sought is to 

consider the relevant market(s) affected by that conduct. 
 
5.3. ITCRA submitted that the relevant area of competition is the provision of contract IT 

professionals to clients. It also submitted that it operates in the market for the supply of 
association membership services in competition with RCSA. 

 
5.4. The ACCC did not receive any submissions from interested parties concerning market 

definition. 
 
5.5. The ACCC notes that the code is intended to provide a framework within which ITCRA 

members may operate their businesses in a professional and ethical matter.  
 
5.6. ITCRA members are located in Australia and New Zealand and acquire industry 

association services from ITCRA, although they may belong to more than one industry 
association. ITCRA members supply recruitment agency services to both individuals 
(candidates) and businesses (clients). In turn, candidates supply IT services under contract 
to clients. Consequently, the impact of the code is most likely to be felt in the context of 
the supply of recruitment agency services in relation to contractors. 

 
5.7. However, it is not necessary for the purposes of the assessment of this application for 

authorisation to definitively delineate a market.  
 
The counterfactual 
 
5.8. As noted in Chapter 4 of this determination, in order to identify and measure the public 

benefit and public detriment generated by conduct, the ACCC applies the ‘future with-
and-without test’. Under this test, the ACCC compares the public benefit and anti-
competitive detriment generated by arrangement in the future if authorisation is granted 
with those generated if authorisation is not granted. 

 
ITCRA view 
 
5.9. ITCRA did not specifically address the issue of the counterfactual. ITCRA did submit that 

in the absence of arrangements such as those established by the code, it is possible that 
members, clients and candidates/contractors may be exposed to predatory practices and 
left to speculate upon and pursue whatever rights they may have at law. ITCRA also 
submitted that the code has been in existence since 1998. ITCRA believes that the code 
does not contain any anti-competitive provisions within the meaning of the Act. 
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ACCC view 
 
5.10. In the absence of authorisation, it would appear that the majority of ITCRA’s code could 

continue to operate without risk of raising concerns under the Act. Codes of conduct can 
establish minimum standards of acceptable behaviour and practice for industry 
participants without the need for authorisation. ITCRA itself submitted that its code does 
not contain any anti-competitive provisions within the meaning of the Act. For those 
provisions of the code which are not at risk of raising competition concerns, the ACCC 
does not consider that the public benefits and anti-competitive detriment generated by the 
arrangements if authorisation is granted will differ from those generated if authorisation is 
not granted.  

 
5.11. ITCRA has identified six components of the code which it considers are at greater risk of 

raising competition concerns. These components are: 

• Clause 4.1 – sets out the standards which members agree they will abide by in their 
dealings with other members including with respect to disparaging or criticising any 
member, encouraging or inducing a person to breach an employment contract and 
divulging a client’s or member’s confidential information. 

• Clause 4.4 – stipulates that members will not engage in the practice of seeking to tie 
candidates to exclusive representation by the member for unspecified roles with a 
client. 

• Clause 5.8 – stipulates that members shall not charge a candidate fees for registration 
or placement. 

• Clauses 7.1 and 7.2 – deals with contractor transitioning and particularly the status of 
existing contracts when a client changes suppliers to the exclusion of an existing 
supplier. 

• Schedule A – sets out the process to be followed when a client requires an incoming 
member to arrange for the transfer of a contractor engaged through an outgoing 
member (known as the contractor transition process). 

• Schedule B – sets out the guidelines to be used when dealing with any complaint 
lodged against any member or notification of a dispute between members. 

 
5.12. The ACCC considers that the requirements imposed on ITCRA members by clause 4.1 are 

unlikely in themselves to raise concerns under the Act although, if applied inappropriately 
(for example by prohibiting accurate comparative advertising), concerns could arise. 
However, where applied appropriately, the ACCC does not consider that the public 
benefits and anti-competitive detriment generated by the arrangements if authorisation is 
granted will differ from those generated if authorisation is not granted.  

 
5.13. The remainder of this determination will focus on clauses 4.4, 5.8, 7.1, 7.2, Schedule A 

and Schedule B of ITCRA’s code on the basis that the public benefits and anti-competitive 
detriment generated by the other remaining provisions of the code if authorisation is 
granted will not differ from those generated if authorisation is not granted.  
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Public detriment 
 
Submissions 
 
5.14. ITCRA believes the code of conduct will not result in any anti-competitive detriment. 

ITCRA submitted that the code of conduct does not contain any anti-competitive 
provisions within the meaning of the Act.  

 
5.15. DOFA lodged a submission noting that clauses 5.10 and 7.1 could be seen to restrain or 

restrict the movement of contractors within the industry. 
 
5.16. RCSA submitted that ITCRA’s code requires further development of its member/member 

and member/other party dispute resolution process, particularly with respect to the use of 
compulsory arbitration by the ITCRA Conduct Committee in relation to fee disputes 
(clauses 4.2 and 4.3) and contractor transitioning disputes (clause 7, Schedules A and B). 
RCSA considers that deficiencies in the dispute resolution process will result in the 
claimed public benefits being unrealised and the possibility of anti-competitive detriments 
that are not addressed by ITCRA in its original submission. RCSA considers that the 
dispute resolution process is likely to produce outcomes which favour transition and is 
anti-competitive in a manner that undermines the ability of parties to negotiate freely and 
on equal terms and to rely on outcomes that have been properly negotiated. 

 
5.17. In particular RCSA raised concerns that: 

• the dispute resolution process (clauses 4.2 and 4.3) may be inadequate to deal with fee 
disputes which may concern multiple contractual entitlements. RCSA considers that 
ITCRA’s code should specify whether common law contractual rights will be taken 
into consideration, as RCSA’s code does.  

• clauses 7.1.3 and 7.1.4 appear to establish an obligation for the transitioning of 
contractors. RCSA considers that if the code intends outcomes of this nature, then the 
code and operational guidelines should say so in clear terms. 

• clause 7.2 appears to remove negotiation of the terms of supply from the process of 
contractor transitioning and this anti-competitive aspect of the code is not addressed in 
ITCRA’s submission. 

• Schedule A (article 5) stipulates that if agreement cannot be reached regarding the 
transition of a contractor, then an aggrieved party may lodge a complaint or notify a 
dispute. RCSA considers that there is uncertainty as to how a party can be aggrieved 
unless there is some compulsion for an agreement on transition to be reached. 

• Schedule B (articles 11 and 14) is unclear as to the nature of any determination that the 
Conduct Committee may make given that the Conduct Committee cannot impose 
sanctions on non-members. 

 
5.18. In response to RCSA’s concerns, ITCRA submitted that: 

• it is not intended that common law contractual rights be disregarded and the Conduct 
Committee will have regard to common law contractual rights as appropriate 

• it is not intended that the code require outcomes that compel transitions of contractors. 
ITCRA considers that the code establishes a balanced approach and notes that the 
rights of outgoing members are protected. ITCRA considers that the submission of 
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ICA in support of its application for authorisation is important in this context. ITCRA 
also notes that the code is intended to establish a voluntary system of arbitration and to 
reinforce the voluntary nature of the code, ITCRA proposed to amend clause 4.5 of the 
code so that complaints or disputes may, rather than should, be lodged with the 
Executive Director of ITCRA. 

• clause 7.2 is an agreement between ITCRA members that contractors will be 
transferred to the new provider. If the consent of the contractor is needed, it will be 
obtained. Again, ITCRA notes ICA’s submission in support of its application for 
authorisation is important in this context. 

• article 14 of Schedule B will be deleted to avoid any confusion with respect to the 
nature of determinations that may be made under the code. ITCRA notes that this 
article 14 was intended to clarify that the Conduct Committee cannot impose a 
sanction on a non-member. 

 
ACCC view 
 
5.19. A code of conduct may generate anti-competitive detriment if it contains provisions which 

restrict the ability of the businesses subject to it to compete. For example, provisions 
which restrict the ability of businesses to market their goods or services, or provisions 
which impose disproportionately large financial penalties for breaches of the code may 
generate anti-competitive detriments. A code may also generate anti-competitive detriment 
if breaches of the code result in expulsion or suspension from an industry association 
where membership of the association is important to a business’ ability to compete. 
Generally, the potential for these types of anti-competitive detriments to arise will increase 
where a code of conduct includes provisions which are subjective in nature. The existence 
of a fair and transparent disciplinary process, including an appeals process, is an important 
means by which the detriment from subjective provisions contained within a code can be 
reduced. 

 
5.20. An assessment of the public detriment generated by the code of conduct follows. As noted 

in paragraph 5.13, the ACCC will focus its assessment on the clauses identified by ITCRA 
as being at risk of raising competition concerns. 

 
Clause 4.4 –members will not engage in the practice of seeking to tie candidates to exclusive 
representation by the member for unspecified roles with a client 
 
5.21. ITCRA’s code stipulates that members shall not exclusively represent candidates for 

unspecified roles with a client. 
 
5.22. ITCRA submitted that this provision is necessary to address an existing practice in the 

industry where recruitment businesses seek to represent candidates on an exclusive basis 
for future, unknown, work. This practice has the effect of limiting the availability of 
candidates, often with particular skills, for vacancies. 

 
Assessment 
 
5.23. Clause 4.4 prevents ITCRA members from limiting the ability of candidates to be 

represented by the ITCRA member of their choice for future work with clients. It also 
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prevents ITCRA members from limiting the ability of clients to engage the ITCRA 
member of their choice for future work. 

 
5.24. While clause 4.4 does impose restrictions on ITCRA members, it does not limit the ability 

of ITCRA members to compete. ITCRA members remain free to recruit both candidates 
and clients for future work but cannot do so on an exclusive basis. A requirement that 
ITCRA members not engage in the practice of representing candidates on an exclusive 
basis for future, unknown, work is likely to facilitate a more competitive environment. It 
has the potential to ensure that all possible labour resources are available to be engaged as 
required, subject to the normal market forces of supply and demand. Consequently, the 
ACCC considers that little or no public detriment is likely to arise from clause 4.4. 

 
Clause 5.8 - members shall not charge a candidate fees for registration or placement 
 
5.25. ITCRA’s code stipulates that members shall not charge a candidate fees for registration or 

placement. ITCRA submitted that this clause does not restrict a member from placing the 
candidate with a client and obtaining a fee from the client, as is the usual practice in the 
recruitment and contracting industry. ITCRA considers that the clause prevents the 
exploitation of candidates. 

 
Assessment 
 
5.26. Agreements between competitors which influence the pricing decisions of market 

participants have the potential to result in inefficiencies. That is, they can move prices 
away from levels that would be set in a competitive market. This can result in inefficient 
prices for consumers and send market signals which direct resources away from their most 
efficient use. 

 
5.27. In this instance, while the requirement that members not charge a candidate fees for 

registration or placement is likely to have the effect of moving fees away from levels that 
would be set in a competitive market, to some extent this effect is mitigated because it 
results in a lower fee (in fact no fee) for candidates. The ACCC notes that the fee that is 
not charged to candidates may be charged to another party elsewhere in the supply chain. 
However, given the effect of this provision is the absence of fees for candidates which 
reduces the potential for the exploitation of candidates, the ACCC considers that the 
public detriment arising from this provision is limited. The ACCC also notes that the 
provision is consistent with existing industry practices whereby clients, rather than 
candidates, are charged a fee for the placement of a candidate with a client. 

 
Clauses 7.1 and 7.2 and Schedule A – contractor transitioning 
 
5.28. ITCRA’s code provides a process for the transition of contractors from one member to 

another in response to client requirements. In the version of ITCRA’s code originally 
submitted to the ACCC with ITCRA’s application for authorisation, there was some 
ambiguity about the application of the contractor transitioning process to businesses which 
are not members of ITCRA. The ACCC was concerned that this ambiguity may result in 
businesses which are not ITCRA members believing that they are required to adhere to 
ITCRA’s contractor transitioning process and in doing so, believing that they have the 
legal protection provided by authorisation. To resolve this ambiguity, ITCRA has 
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amended its code to clarify that the contractor transitioning process described in Schedule 
A only applies to ITCRA members. 

 
5.29. With respect to contractor transitioning, clauses 7.1 and 7.2 of ITCRA’s code require that 

members will: 

• honour existing contracts 

• not encourage or induce contractors to breach an existing contract 

• in the event that an outgoing contracting company and the client cannot agree on the 
terms of the cessation of the contract, then the outgoing contracting company and the 
incoming contracting company will enter into negotiations (in accordance with the 
principles in the code) in order to reach agreement on the terms under which the 
contractor may be transitioned to the incoming contracting company, including in 
some circumstances the payment of an administrative fee between the outgoing and 
incoming contracting companies or, by mutual agreement, the buyout of the contract. 

 
5.30. ITCRA submitted that its transitioning arrangements recognise that: 

• the outgoing contracting company has a significant investment in its contractors and 
that by transitioning them to other businesses it is losing future revenue from other 
clients 

• the outgoing contracting company has a contractual relationship with the contractor 

• there is no contractual obligation on either the outgoing contracting company or 
contractors for the transition of the contractor to the incoming contracting company. 

 
5.31. Schedule A of ITCRA’s code sets out the contractor transition process in more detail. 

ITCRA submitted that Schedule A provides contractors with the opportunity to decide 
whether they wish to be transitioned or not. Schedule A stipulates that in the event that an 
agreement regarding the transition of a contractor cannot be reached, then the aggrieved 
party may lodge a complaint or dispute in accordance with the procedure set out in 
Schedule B of ITCRA’s code. Schedule B is discussed in more detail in the next section of 
this determination. 

 
5.32. ITCRA submitted that clauses 7.1 and 7.2 and Schedule A of the code are designed to 

provide a minimum standard for ethical conduct while leaving scope for members to make 
such arrangements as might suit their individual circumstances. It also considers that the 
transitioning arrangements give effect to existing contractual obligations between the 
candidate and the outgoing contracting company. ITCRA notes that it is standard practice 
in the contracting industry for post-engagement restraint clauses to apply to a candidate 
and that a candidate will often be in breach of a restraint clause if an incoming contracting 
company seeks to continue a contractors’ engagement with a client. ITCRA considers that 
a transparent transitioning process will ensure that parties comply with legal obligations. 

 
5.33. ITCRA submitted that in the absence of the transitioning arrangements set out in the code, 

industry participants may be exposed to predatory practices and left to speculate upon and 
pursue whatever rights they may have at law. 

 
5.34. DOFA noted that clause 7.1 could be seen to restrain or restrict the movement of 

contractors within the industry. 
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Assessment 
 
5.35. Contractor transitioning may raise competition concerns because it involves an agreement 

between competitors as to the nature and terms of supply of a human resource. 
Agreements of this nature may result in outcomes that are inconsistent with those achieved 
in a competitive environment. For example, an agreement on the terms under which a 
contractor may be transitioned between ITCRA members may distort the price at which 
the services of the contractor are supplied by the ITCRA members. Given the possibility 
of anti-competitive outcomes, the ACCC considers that ITCRA’s contractor transitioning 
process generates some detriment to the public. 

 
5.36. The ACCC notes that some features of ITCRA’s contractor transitioning process may 

limit its detrimental effects. In particular: 

• contractor transitioning is initiated at the request of a client, not by an ITCRA member 

• the process requires that all relevant parties (the incoming and outgoing contracting 
companies and the contractor) be informed of a transition request 

• the contractor may choose not to transition 

• a dispute resolution procedure has been established to deal with disputes between 
members, or complaints against members, including in relation to contractor 
transitioning (see discussion in next section). 

 
5.37. In light of the above, the ACCC considers that while the contractor transitioning process 

established in ITCRA’s code of conduct generates some anti-competitive detriment, this 
detriment is limited. 

 
Schedule B – operational guidelines 
 
5.38. Schedule B of ITCRA’s code sets out a procedure for dealing with complaints against 

ITCRA members or disputes between ITCRA members. Clauses 4.2 and 4.3 of the code 
refer to Schedule B and its role in complaints against members and disputes between 
members, including in relation to who is entitled to a fee. ITCRA submitted that fee 
disputes between members may arise in circumstances where two members have referred 
a candidate to a client and the client elects to deal with one member only, particularly 
where a member’s business terms contain provisions that require the payment of a fee in 
situations where the non-dealing agency might have introduced the candidate or supplied 
the candidate’s services on previous occasions. 

 
5.39. Schedule B stipulates that complaints/disputes must be made in writing and using a 

specific form. Complaints/disputes are forwarded to the Conduct Committee within seven 
days for assessment. The Conduct Committee consists of at least three people, two of 
whom represent ITCRA members and one who is independent of ITCRA. Once it is 
satisfied that it has the appropriate evidence, the Conduct Committee will make a decision 
and if it considers a breach of the code can be established, it will make a recommendation 
to the Board of Directors of ITCRA as to the appropriate sanction. The Conduct 
Committee cannot recommend that sanctions be imposed on non-members.  
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5.40. Sanctions include exclusion or suspension from membership, fines (up to $5000), 
reprimands, directions to pay for all or any portion of the costs associated with the 
disciplinary action, directions to undertake continuing education courses and the 
publication of full details of breaches of the code. 

 
5.41. The Board of Directors (the Board) may choose whether to adopt the findings and 

recommendations of the Conduct Committee. The Board’s decision is then conveyed to 
the parties to the complaint/dispute in writing. Information about the parties’ rights of 
appeal is also provided. The Board’s decision does not take effect until the expiration of 
the appeal period or, if relevant, until the outcome of an appeal has been finalised.  

 
5.42. Appeals of Board decisions must be made within 14 days of the decision and are heard by 

an arbitrator appointed by the parties. If the parties cannot agree on a single arbitrator, the 
Board will appoint an arbitrator from a list of suitable arbitrators recommended by the 
Law Institute of Victoria. The arbitrator’s decision will be made in writing and will be 
binding on the parties. 

 
5.43. ITCRA submitted that without the dispute resolution process set out in the code, there is 

uncertainty for ITCRA members, clients, contractors and candidates with respect to the 
settlement of claims and the ability to provide services. ITCRA considers that the dispute 
resolution process provide an ethically and commercially sound basis for the proper 
resolution of fee disputes. 

 
Assessment 
 
5.44. A code of conduct may generate anti-competitive detriment if breaches of the code are 

assessed subjectively or if the sanctions imposed for breaches of the code affect a 
business’ ability to compete. The inclusion of a fair and transparent disciplinary process, 
including an appeals process, can assist in reducing the detriment produced by a code. 

 
5.45. The dispute resolution process established in ITCRA’s code appears to provide for an 

objective assessment of potential breaches of the code. Under the dispute resolution 
process: 

• disputes and complaints and decisions are documented and copies of decisions are 
provided to relevant parties 

• further information may be requested by the body investigating the complaint or 
dispute (the Conduct Committee) throughout its investigation of a matter and it is not 
required to make a recommendation with respect to a matter until it is satisfied that it 
has the appropriate evidence 

• the body which investigates a complaint or dispute is not the body that makes a 
decision with respect to the outcome of the complaint or dispute. The Conduct 
Committee may make a recommendation to the ITCRA Board regarding the 
application (or not) of a sanction but it is the Board that ultimately decides whether a 
sanction will be imposed, based on the information presented by the Conduct 
Committee. 

• timeframes are established for some steps of the process 

• the independence of the Conduct Committee is facilitated by a requirement that one 
member of the Conduct Committee has no affiliation with ITCRA. The other two 



 

DETERMINATION                                                                       A91063 16

members of the Conduct Committee are required to have had no prior affiliation with 
the matter under dispute or complaint. ITCRA’s code does not describe how the 
independent member of the Conduct Committee will be selected and the ACCC 
expects that this information will be provided prior to the ACCC releasing its final 
determination. 

• the confidentiality of information is required to be maintained and privacy principles 
must be adhered to 

• a commitment is made to deal with matters with as little cost, formality and delay as 
possible 

• an appeal process exists for parties dissatisfied with the a decision by the Board. 
Appeals are heard by an independent arbitrator and the arbitrator’s decision is binding. 

 
5.46. The sanctions which may apply to ITCRA members found to be in breach of the code do 

not appear to be unreasonable or have the ability to affect a business’ ability to compete. 
The maximum financial penalty available is a fine of $5000 and a fine of this magnitude is 
unlikely to impede the business operations of an ITCRA member. ITCRA considers that 
the most severe penalty available is exclusion from ITCRA membership. While ITCRA 
membership may provide a competitive advantage to a business it does not appear that it is 
essential for a business to survive, particularly in circumstances where an alternative 
association exists. 

 
5.47. While ITCRA’s code contains a dispute resolution process which provides for a range of 

sanctions to be applied to ITCRA members in the event of a breach of ITCRA’s code, the 
anti-competitive detriment generated by this disciplinary procedure appear to be limited 
because the process is transparent, objective and provides for an appeals process. In 
addition, the sanctions which may be applied to ITCRA members do not appear to have 
the potential to affect a member’s ability to compete. 

 
ACCC conclusion on public detriments 
 
5.48. The ACCC considers that the provisions identified by ITCRA as being at greater risk of 

raising competition concerns are likely to, overall, produce some anti-competitive 
detriment. While clauses 4.4 and 5.8 appear to produce little or no public detriment, the 
ACCC considers that ITCRA’s contractor transitioning process, contained in clauses 7.1, 
7.2 and Schedule A, is likely to generate a detriment to the public. This potential detriment 
is limited by some of the features of the contractor transitioning process but it is not 
ameliorated entirely. The ACCC also considers that the anti-competitive detriment 
generated by the dispute resolution process established in Schedule B of ITCRA’s code is 
also likely to be limited by certain features of the process. 

 
Public benefit 
 
5.49. ITCRA submitted that the code will deliver the following public benefits: 

• assisting members to act ethically and professionally within the information 
technology contract and recruitment industry 

• fostering business efficiency 
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• fostering industrial rationalisation resulting in more efficient allocation of labour and 
training resources and in lower or contained unit production costs 

• maintaining employment and preventing unemployment in efficient industries 

• providing assistance to small business 

• fostering competitiveness 

• supplying better information to businesses, candidates and contractors (consumers) to 
permit informed choices in their dealings 

• promoting equitable dealings in the market 

• promoting competition. 
 
Assessment 
 
5.50. ITCRA has provided minimal information in support of these claimed benefits and has not 

specifically attributed them to the particular clauses of its code that it believes are at risk 
of raising competition concerns. 

 
5.51. In assessing ITCRA’s claimed public benefits, it is relevant for the ACCC to consider the 

effectiveness of the code. With this in mind, the ACCC reviewed ITCRA’s code against 
the factors it considers are important in delivering a voluntary industry code of conduct 
that is an effective regulatory tool. These factors are set out in the ACCC’s Guidelines for 
developing effective voluntary industry codes of conduct, a copy of which is available 
from www.accc.gov.au. 

 
5.52. The ACCC advised ITCRA that its code did not include some of the features that the 

ACCC considers enhance a code’s effectiveness. In response, ITCRA submitted that it had 
existing practices, or proposed to adopt new practices, or proposed to amend its code, to 
address the issues raised by the ACCC. In particular, ITCRA submitted that it: 

• will amend its code (Schedule B) so that if parties to a dispute are unable to reach an 
agreement as to the arbitrator, then the ITCRA board will appoint an arbitrator from a 
list of arbitrators provided by the Law Institute of Victoria 

• will require that employees of signatories to the code will be provided with a copy of 
the code and be required to sign an agreement that they will comply with the code 

• currently collects data in relation to complaints  

• will produce annual reports detailing complaints received and reviewing the operation 
of the code. The reports will be presented at ITCRA’s annual general meeting and 
made publicly available. 

• will have a system in place to monitor compliance with the code. Additionally, ITCRA 
will conduct a review at least every three years to identify problems with code and 
ways to address these and increase compliance. The review will be conducted by an 
appropriately qualified agency and will involve consultation with ITCRA members 
and the public. The outcome of the review, as well as recommendations for addressing 
problems or increasing compliance, will be reported to the ITCRA board. 

• will adopt objective performance indicators to measure the code’s effectiveness. The 
types of indicators to be adopted include complaints received across categories, 
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number of satisfactorily resolved complaints across categories, number of unresolved 
complaints across categories, number of sanctions applied and number of appeals 
lodged. 

 
5.53. In light of ITCRA’s response to the issues raised by the ACCC, it appears that ITCRA’s 

code of conduct, as amended, will include many of the features of an effective code. The 
operation of a voluntary code of conduct as an effective regulatory tool generates a benefit 
to the public. To the extent that ITCRA’s code is an effective regulatory tool, it produces a 
public benefit. 

 
5.54. On 18 February 2008 the ACCC received a copy of ITCRA’s amended code which 

incorporates the amendments discussed above. The ACCC understands that the amended 
code will take affect on the date of this determination. 

 
5.55. With respect to the specific public benefits claimed by ITCRA, the ACCC considers that 

clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of ITCRA’s code will deliver the 
following public benefits. 

 

Assisting members to act ethically and professionally within the information technology 
contract and recruitment industry 
5.56. The ACCC accepts that clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of ITCRA’s 

code do establish a minimum standard of conduct for ITCRA members which can assist 
members to conduct their business activities ethically and professionally. The standards of 
conduct set out in the code also have the potential to reduce the risk that clients and 
candidates of ITCRA members will be exposed to unscrupulous conduct. For example, 
clause 5.8 which prohibits members from charging a candidate fees for registration or 
placement is likely to reduce the potential for the exploitation of candidates. To the extent 
that the code achieves these possibilities, it generates a benefit to the public.  

 
Fostering competitiveness and promoting competition in the membership market 
 
5.57. ITCRA submitted that its code of conduct enables it to compete on an equal footing with 

RCSA in the market for the supply of association membership services. The ACCC notes 
that RCSA has an established code of conduct which was the subject of ACCC 
authorisation in 2003.  

 
5.58. The ACCC acknowledges that adherence to a code of conduct can provide a competitive 

advantage to a business, particularly if it is used in marketing or promotional materials. To 
the extent that clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of ITCRA’s code of 
conduct enhance the competitiveness of ITCRA members and promotes rivalry between 
ITCRA members and their competitors which produces competitive outcomes, it generates 
a benefit to the public. 

 
Supplying better information to businesses, candidates and contractors (consumers) to permit 
informed choices in their dealings 
 
5.59. ITCRA’s code of conduct contains a number of provisions intended to enhance the 

transparency of dealings between members, clients and candidates. 
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5.60. Clauses 4.4 and 5.8 which prevent members from exclusively representing candidates for 
future work and from charging a candidate fees for registration or placement provide 
certainty as to some aspects of the dealings between members, clients and candidates. The 
contractor transitioning provisions (clauses 7.1, 7.2 and Schedule A) and the dispute 
resolution and appeals processes within Schedule B of ITCRA’s code also enhance the 
transparency of dealings between members, candidates and clients. 

 
5.61. The ACCC considers that to the extent that clauses 4.4, 5.8, 7.1, 7.2, Schedule A and 

Schedule B of ITCRA’s code assist parties make informed choices with respect to their 
dealings with members, clients or contractors it produces a benefit to the public. 

 
ACCC conclusion on public benefits 
 
5.62. The ACCC is satisfied that clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of 

ITCRA’s code of conduct will generate a benefit to the public by being an effective 
regulatory tool which: 

• assists members to act ethically and professionally and has the potential to reduce the 
risk that parties who deal with ITCRA members will be exposed to unscrupulous 
conduct 

• fosters competitiveness and promotes competition 

• supplies better information to businesses, candidates and contractors (consumers) to 
permit informed choices in their dealings. 

 
Balance of public benefit and detriment 
 
5.63. The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, the 

arrangements for which authorisation is sought are likely to result in a public benefit that 
will outweigh any public detriment. 

 
5.64. In the context of applying the net public benefit test at section 90(8)12 of the Act, the 

Tribunal commented that: 
… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.13 

 
5.65. The ACCC considers that while clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B are 

likely to, overall, generate some anti-competitive detriment, this detriment is limited by 
some of the features of these provisions of ITCRA’s code of conduct. 

 
5.66. The ACCC is satisfied that clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of 

ITCRA’s code of conduct will generate a benefit to the public. 
 
5.67. On balance, the ACCC considers the public benefit is likely to outweigh the public 

detriment. 

                                                 
12  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
13  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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Length of authorisation 
 
5.68. The ACCC generally considers it appropriate to grant authorisation for a limited period of 

time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
5.69. In this instance, ITCRA seeks authorisation for three years.  The ACCC considers this an 

appropriate period of time. 
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6. Determination 
 
The application 
 
6.1. On 27 September 2007 the Information Technology and Recruitment Association 

(ITCRA) lodged application for authorisation A91036 with the Australian Competition 
and Consumer Commission (the ACCC). 

 
6.2. Application A91036 was made using Form B Schedule 1, of the Trade Practices 

Regulations 1974. The application was made under subsection 88 (1) of the Act to: 

• make a contract or arrangement, or arrive at an understanding, a provision of which 
would have the purpose, or would have or might have the effect, of substantially 
lessening competition within the meaning of section 45 of the Act. 

 
6.3. ITCRA seeks authorisation for its code of conduct and particularly clauses 4.1, 4.4, 5.8, 

7.1, 7.2, Schedule A and Schedule B of its code of conduct. 
 
6.4. The ACCC focused its assessment on clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule 

B of ITCRA’s code on the basis that the public benefits and anti-competitive detriment 
generated by the other remaining provisions of the code if authorisation is granted will not 
differ from those generated if authorisation is not granted.  

 
The net public benefit test 
 
6.5. For the reasons outlined in Chapter 5 of this determination, the ACCC considers that in all 

the circumstances clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of ITCRA’s code 
of conduct are likely to result in a public benefit that would outweigh the detriment to the 
public constituted by any lessening of competition arising from the arrangements. 

 
Conduct for which the ACCC grants authorisation 
 
6.6. The ACCC grants authorisation to clauses 4.4, 5.8, 7.1, 7.2, Schedule A and Schedule B of 

ITCRA’s code of conduct until 30 June 2010. 
 
6.7. A copy of ITCRA’s code of conduct, and particularly clauses 4.4, 5.8, 7.1, 7.2, Schedule 

A and Schedule B of ITCRA’s code of conduct, is attached to this determination. 
 
6.8. This determination is made on 27 February 2008. 
 
Date authorisation comes into effect 
 
6.9. If no application for review of the determination is made to the Australian Competition 

Tribunal, it will come into force on 20 March 2008. 
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Preface 

ITCRA's goal with this Code of Conduct is for it to be an effective part of a meaningful 
strategy for upholding ethical work practices In the IT contract and recruitment industry. 
It is directed at ensuring that the industry maintains its credibility. lf a Member signs on 
to this Code of Conduct, but conducts their business in a contrary manner, 1TCRA's 
strategy is nullified. Such a Member is merely paying lip service to the Code. 

Management may endorse the Code on behalf of their company, believing that they act i'n 
an ethical manner, but in fact be far removed from the coalface. Consequently, they may 
not be aware of the work practices of their staff, which may be impacting negatively aln 
the industry's reputation. If they do become aware, perhaps as a result of a complaint 
being referred by the Association's Conduct Commiftee, they should act immediately and 
strongly. Self-regulation is the most powerful means for correcting unethical worrk 
practices. 

This Code of Conduct only has value if it is effectively policed and kept relevant. The 
fearless reporting of breaches is the foundation of such action. ITCRA encourages the 
staff of Members to be active in reporfing breaches of the Code to the Conduct 
Committee. They can be assured that by so doing they wlll be making a difference to the 
reputation of thelr industry. 

A penaify system applies for Members who breach the Code. This can result in the 
canceilation of membership. 

Ensuring that thls Code of Conduct Is maintained as a document that Is relevant to the 
ethical issues that impact industry practices requires that it is regularly reviewed and 
revised. Members are invited to assist by submitting proposals for change to the 
Convenor of the Conduct Committee. Such submisslons will be considered and if 
appropriafe, recommendations for change will be prepared for the determination of the 
ITCRA Board. 

If ITCRA Members work together to uphold this Code of Conduct, it will become 
something of which they can be p u d ,  knowing that it is building their credibility with 
their customers and thereby ensuring the future of their industry. 

The ITCRA Board 

15 March 2007 

RCRA Code of Conduct 



1 Introduction 

This Code of Conduct provides a framework for Members of the Information Technology Contract 
& Recruitment Association (ITCRA) to operate their business in a professional and ethical 
manner. ITCRA operates for the mutual benefit of its Members, their clients and the employment 
seeking public. Members shall conduct their business ethically and shall not act in a manner 
prejudicial to, or likely to bring discredit upon, the prestige and good reputation of ITCRA, its 
Members and the IT recruitment industry. 

Commitment to Standards of Ethical Practice 

All Members of ITCRA subscribe to this Code of Conduct and are thereby committed to ensuring 
that their staff are provided with the appropriate training and development required to uphold the 
standards of professional practice reflected in it. 

Definitions 

"Candidate" 

A "Candidaten is any person seeking or contemplating employment or contract of employment 
who has provided a Member with personal details, curriculum vitae or resume. 

"Contractor" 

A "Contractor" is an individual who is engaged under a contract for services and on-hired to a 
Client to provide the services specified by the Member and Client. 

A "Client" is any person, firm or company seeking to employ or contract personnel who or which 
has paid or agreed to pay or become legally liable to pay any Member a professional fee. 

"Confidential Informatlon" 

"Confidential Informationn refers to any information which may reasonably be regarded as 
confidential, or which was communicated in circumstances implying an obligation of confidence 
and, without limiting the generality of the foregoing, includes information relating to any dealings, 
trade secrets, transactions, or affairs of any Candidate or Client, and to any organisational or 
operational details. 

"Member" 

A "Member" is any recruitment consultancy that is a financial member of ITCRA. 
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"Professional Contact" 

"Professional Contactn is communication made by a person while acting as partner, directac, 
employee or agent of a Member. 

"Supplier" 

A "Supplier" is a body corporate or other organisation which provides labour services to third 
parties either through contracting arrangements for the supply of contracted labour for specified 
projects or for recruitment services. A Supplier may, or may not, be a Member. 
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Member - Member Relationship 

4.1 Members shall not: 

4.1.1 Disparage any Member or the profession or to condone any employee or director 
of the Member to disparage or criticise any Member or the profession. 

4.1.2 Knowingly encourage or induce a person to breach a term of an employment 
contract or contract for services. 

4.1.3 Divulge or allow to be divulged any Confidential lnformation relating to any 
Candidate or Client with whom the Member has Professional Contact without the 
consent of the Candidate or Client; or 

4.1.4 Divulge or allow to be divulged any Confidential lnformation relating to any 
Member or Members by whom or which the Member was engaged as a partner, 
director, employee, principal or agent. 

4.1.5 A Member shall, upon becoming aware that a partner, director, employee or agent 
at any time engaged by it, or associated with it, has done or allowed to be done 
any act of the kinds described in paragraph 4.1, immediately take all reasonable 
steps to stop any loss or damage which any Member, candidate or client has 
suffered as a result. 

4.2 In the case of a dispute between Members, ITCRA in its capacity as 'Conduct Committee' 
as outlined in Schedule B: Operational Guidelines will act as arbitrator and its decision 
shall be binding. In the case of dispute between Members and others the Association shall 
act as an arbitrator if so requested by the third party. 

4.3 Should the Conduct Committee be called upon to adjudicate in, or rule upon, a dispute 
between members as to who is entitled to a fee, the Conduct Committee will make their 
judgement based on the available evidence. The process for lodging a complaint is 
outlined in Schedule 5: Operational Guidelines. 

4.4 Members will not engage in the practice of seeking to tie candidates to exclusive 
representation by the member for unspecified roles with a Client. 

4.5 Any person who has a conduct complaint against a Member or wishes to resolve a 
dispute with another Member may lodge a Conduct Complaint / Notification of Dispute 
Form (Schedule C) with the Executive Director of ITCRA, who after a preliminary 
investigation and consultation with the parties concerned, will refer the complaint to the 
Conduct Committee for action. 
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Member - Candidate Relationship 

5.1 A Member's responsibility to Candidates is to represent them ethically and professionall'y, 
serving their best interests in good faith and preserving their right to use their abilities to 
further their careers. 

5.2 Candidates shall be referred to Clients for interviews where authority to do so has been 
given by the Client. 

5.3 A Candidate's identity and employment details shall not be disclosed to a prospective 
Client without first obtaining the candidate's written permission to release such details to 
the specific Client for each speclflc position. 

5.4 Representations made to Candidates about the duties; probable length of the 
employment; hours and salary of a prospective position shall be in conformance with the 
best knowledge of the Member. 

5.5 A Member shall not knowingly refer a Candidate to a Client where the Client does not 
comply with relevant laws, regulations or other legal requirements. 

5.6 Candidates who are not legally entitled to work in Australia or New Zealand or have 
limited work rights, should only be referred to Clients when full details of their immigration 
status are provlded to the Client, and the Client has been advised of the steps necessary to 
comply with Australian and New Zealand immigration laws. 

5.7 Information about a Candidate will be used only for the purpose of finding employment for 
the Candidate. Confidential Information shall be treated accordingly. All reasonable steps 
will be taken not to jeopardise any current employment of a Candidate. 

5.8 Members shall not charge a Candidate fees for registration or placement. 

5.9 Members shall not engage in indiscriminate faxing or transmission of resumes witholut 
express authority of the Candidate and request from a Client. 

5.10 No Member shall enter into an agreement with a Contractor that would cause a breach of 
his or her contract with another Member agency or with a Client. 

KCRA Code of Conduct Page 5 



Member - Client Relationship 

6.1 A Member's responsibility to the Client is to represent their best interest by acting as an 
effective extension of the Client's recruitment function and to respect every confidence 
entrusted to the Member. 

6.2 Members shall state their charges and terms of business to Clients, prior to commencement 
of an assignment. 

6.3 A Candidate's employment record, qualifications and salary requirements shall be stated to 
the Client as accurately and fully as possible, or as expressly requested by the Client. 

6.4 Confidential Information relating to the business policy of Clients, which is imparted as an aid 
to the effective handling of their recruitment requirements, shall be treated accordingly. 

6.5 Members shall not divulge to Clients the personal contact information of Candidates except for the 
personal contact information of the successful Candidate for a specified position where the 
Candidate has agreed to its release. 

Contractor Transitioning 

7.1 In the event that a Client changes Suppliers to the exclusion of an existing Supplier: 

7.1.1 existing contracts wlth the contractors of outgoing Suppliers will be honored until their 
completion; and 

7.1.2 the incoming Supplier agrees not to encourage or induce the Contractor to breach a 
term of a contract for services; and 

7.1.3 where the outgoing Supplier and the Client cannot agree on the terms of the cessation 
of the contract, the incoming supplier and the outgoing Supplier will enter into 
negotiations in order to reach agreement on the terms under which the Contractor may 
be transitioned to the incoming Supplier; and 

7.1.4 the incoming Supplier and the outgoing Supplier will negotiate in good faith and in 
accord with the principles outlined in this Code of Conduct. 

7.2 From the commencement of a supply agreement with a Client which provides for a change of 
Suppliers: 

7.2.1 The existing contract and payment provisions will be transferred to the incoming 
Supplier allowirlg for sufficient provision for the negotiation of an administrative and 
/or pay rolling fee between the outgoing Supplier and the incoming Supplier; 

or 

7.2.2 by mutual agreement a buyout of the contract may be negotiated between the 
outgoing and incoming Suppliers. 

7.3 The process for the transition of contractors between Members shall be conducted in accord 
with Schedule A: Contractor Transition Process. 

ITCRA Code of Conduct Page 6 



8 Advertising 

8.1 Members shall not advertise in a misleading manner and shall refer to bona fide positions. 

8.2 Advertising should indicate to Candidates that they are dealing with a recruitment 
consultancy or else this must be clearly revealed upon enquiry. 

9 Membership 

9.1 Application for Membership is open to all recruitment agencies within the Informatic~n 
Communications Technology sector throughout Australia and New Zealand. Applicatic~n 
forms can be downloaded from the ITCRA website at www.itcra.com.au or by writing to 
ITCRA at Level 10,224 Queen Street, Melbourne, Victoria 3000, Australia. 

10 Compliance 

10.1 Each Member must ensure that its employees are aware of their obligations under this Cocle 
of Conduct. To this end, each Chief Executive Officer (or equivalent officer within that 
organisation) must forward a copy of this Code of Conduct to their employees and require 
that their employees sign an agreement that they will comply with the provisions of this Code 
of Conduct. 

10.2 Members shall provide ITCRA with reports regarding their compliance with performance 
indicators as determined by ITCRA from time to time. 

10.3 ITCRA will review the workings of the Code of Conduct at least every 3 years and for this 
purpose may engage an appropriate qualified independent consultant. 

11 Effect 

11.1 Nothing in this Code of Conduct shall prevent the parties to a dispute or complaint from 
agreeing upon any other process for the resolution of the matter. 

11.2 Nothing in this Code of Conduct is intended to exclude the jurisdiction of any Court of 
competent jurisdiction. 
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Schedule A: Contractor Transition Process 

Where a Client requires an incoming Member to arrange for the transfer of a Contractor engaged through 
an outgoing Member, the following steps are to be followed: 

1. The incoming Member will give written notice of the transition request to the outgoing Member. 

2. Both the incoming and outgoing Members will: 

a) use reasonable endeavours to ensure that the transition arrangements are managed in a 
professional manner and are designed to minimise disruption to the Client, the Contractor and 
each other, 

b) reach agreement with the Client on the timeframe within which the transition is to be completed, 

c) ensure that any variation to the engagement of the Contractor only occurs with the prior 
notification to the Contractor by the outgoing Member, 

d) attempt to resolve any Disputes regarding these transition arrangements through a process of 
negotiation (and, if required, mediation). 

3. Upon the receipt of a transition request, the outgoing Member will: 

a) promptly notify its Contractor that it has received a transition request relating to his / her rote, 

b) inform its Contractor of the circumstances that have lead to the transition request, 

c) ensure that the Contractor is properly informed of matters relevant to his / her decision to 
transition or not to transition, 

d) inform the Contractor of the clrcurnstances that may be likely to result in a change termination or 
redundancy in the workplace. 

4. Upon the delivery of the transition request, the incoming Member will make suitable arrangements for 
the orderly continuation of business and for the orderly transition of the Contractor by: 

a) acknowledging: 

i) that the outgoing Member may have invested a significant amount of work, money, time and 
intellectual resources in establishing a relationship with the Client, developing a critical 
understanding of their needs and the needs of the Contractor, training and inducting the 
Contractor in the work system in preparation to undertake the role. 

ii) that this investment represents significant business capital, which has a value and which the 
outgoing Member is entitled to protect by lawful means. 

b) identifying and giving effect to any relevant contractual or other legal obligations of the outgoing 
Member 

c) taking reasonable steps to ensure, so far as practicable, that the Contractor honours his / her 
legal obligations to the outgoing Member reaching a fair and reasonable agreement with the 
outgoing Member that meets with their financial expectations. 

5. In the event that an agreement is not reached regarding the transition of a contractor the aggrieved 
party will have a right to lodge a complaint / dispute under Schedule 6: Operational Guidelines. 
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Schedule B: Operational Guidelines 

These guidelines are to be utilised when dealing with any complaint lodged against any Member or 
notification of a dispute lodged by a Member. In this part a complaint is the expression of a grievanc:e 
while a dispute is a conflict between members. 

1 On receiving a complaint I notification of a dispute related to an alleged breach of the Code of 
Conduct, the Executive Director of ITCRA shall: 

a) Determine if the company concerned is a Member. Complaints I disputes can only ts 
dealt with if they are made against a Member. 

b) If a breach is claimed to have occurred a copy of the Code of Conduct and th~e 
complaint/notification of dispute form is to be forwarded to the complainant to allow a 
claim to be made. 

2 Any complainffdispute must be made in writing and specify details of the complaint 1 dispute in 
accordance with the Conduct ComplaintiNotification of Dispute form (Schedule C) attached here. 

3 The form is to specify which clauses of the Code of Conduct have been breached, and sufficie~nt 
details given to allow the matter to be dealt with by the Conduct Committee. 

4 Once the claim has been lodged in the correct format, within seven (7) days of receipt, the 
Executive Director shall forward the complaint I dispute to the Conduct Committee. 

5 The Conduct Committee shall consist of at least three (3) people, two (2) of which must be 
representatives of Members of the Association as nominated by the Board of ITCRA. In all 
circumstances the third person shall be an independent party who is not a Member of ITCRA, or 
an employee of ITCRA. 

6 A Board member may not sit on the Conduct Committee during the investigation of a 
complaintldispute involving a member with whom that Board member has an affiliation. 

7 ITCRA's Conduct Committee shall base their consideration of a complaint or dispute upon the 
parties right to: 

a) A lawful outcome; 

b) To be heard; 

C) To know whether the Code of Conduct has been observed; 

d) To provide and request all relevant material to support or respond to the complaint or 
dispute notification; 

e) To be informed of the criieria and processes for determining the complaint or dispute 
notification, including avenues for further review; 

f ) To be informed of the responses of any party against whom allegations or cross 
allegations are made; 

g)  To be informed of the outcome and reasons for that outcome; 

h) To have the complaint or dispute notification heard and determined independently so bar 
as practicable; 

i) To maintain the confidentiality of any Confidential Information; 

M A  Code of Conduct Page 9 



j) To maintain privacy in dealings with Candidates and Contractors and their personal 
information and so far as practicable in accordance with the National Privacy Principles 
(accessible at www.privacy.gov.au) and subject to maintaining the visibility and remedial 
objectives of publishing the names and contraventions of persons who are found to have 
contravened the Code of Conduct; and 

k) To have the matter disposed with as little cost, formality and delay as may be consistent 
with the requirements of fairness. 

8 The Conduct Committee shall determine which clauses of the Code of Conduct appear to have 
been breached and contact the relevant parties within twenty one (21) days stating any directions 
required to be complied with in order for it to consider the matter. 

9 The Conduct Committee may then choose to arrange to: 

a) interview the member who has had the complaint made against them and/or hear 
evidence from the member about the claim or dispute 

b) interview the complainant as required to establish if a breach of the Code has occurred or 
in order to resolve the dispute. 

10 Once satisfied that it has the appropriate evidence the Conduct Committee wilt then adjudicate 
upon the matter, and if a breach of the Code is established, make a determination of the facts of 
the matter ("the determinatiorl') with recommendations as to the appropriate sanction, if 
applicable. 

11 If acting in relation to a dispute the Conduct Committee will adjudicate on the dispute and its 
decision shall be binding. 

Sanctions 

12 If the determination is that a breach of Code of Conduct has occurred, the Conduct Committee 
shall make a recommendation to the Board of Directors of ITCRA as to a proposed sanction. 
Sanctions include, without limitation, the following: 

a) Exclusion from membership; 

b) Suspension from membership; 

C) A fine to a maximum of $5,000; 

d) A reprimand or severe reprimand; 

e) A direction that the Member obtain such advice relating to the conduct of their business 
as may be prescribed; 

f A direction that the principals of the Member attend continuing education courses as may 
be specified; 

g) A direction for payment of all or any portion of the costs and expenses incurred by ITCRA 
in carrying out disciplinary action; and 

h) The publishing of full details of breaches of the Code of Conduct (including the name of 
the organisation, the breach and the outcome) on its website. 

13 Exclusion from membership is the most serious sanction available to be imposed. 

14 The Conduct Committee must then release copies of its determination and proposed sanction to 
the parties, the Board of Directors and to the Executive Director. 

15 After consideration of the determination and the recommendation of the Conduct Committee, the 
Board of Directors of ITCRA may impose a sanction on a Member. 
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16 The Executive Director must then give written notice to the Member of the Board's resoluticln 
including the reasons for the decision and the Member's right of appeal. The resolution does not 
take effect until the expiration of the period within which the Member is entitled to appeal (or, if th~e 
Member exercises the right of the appeal, unless and until the outcome of the appeal has been 
finalised). 

17 A party may appeal a resolution of the Board by providing written notice to the Executive Director 
within fourteen (14) days of being notified of the Board's resolution. Appeals are heard by an 
arbitrator to be appointed by the parties, or if they cannot agree upon a single arbitrator, the Boaled 
will appoint an arbitrator from a list of suitable arbitrators recommended by the Law Institute of 
Victoria. The arbitrator's award will be In the form of a determination. A copy will be provided to 
the Executive Director and will be binding upon the parties. 
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Schedule C: Conduct Complaint / Notification of Dispute Form 

This form is to be completed and lodged with the: 

Executive Director 
Information Technology Contract and 
Recruitment Association Inc. 
Level 10 
224 Queen Street 
Melbourne VIC 3000 

If you wish to lodge a complaint against a Member of ITCRA this form must be completed specifying 
the clause of the code of Conduct that has been breached. If you wish the Conduct Committee to 
resolve a dispute you must complete this form detailing the nature and parties involved in the 
dispute. 

............................................................................................................................. Name: 

...................................................................................................................... Company: 

.......................................................................................... Address: .................... ..... 
................... .......... ............................................................................... Post Code: .. 

Phone: .............................. Fax: ............................... E Mail: .......................... ... .... 
Member against who the complaint is made/ Member in dispute: 

.............................................................................................................. Contact Person: 

....................................................................................................................... Company: 

........................................................................................ Address: ........................ .... 
Code of Conduct clause claimed to have been breached: ............................................. 
Date of Incident: .................................. 
Details of the incident: .................................................................................................... 
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Signed: ...................................... .. ......... Date: .................................... ... ....,......,....... 
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