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Ms Gina D'Ettorre 
Australian Competition & Consumer 
Commission 
GPO Box 3131 
CANBERRA ACT 2600 

18 December 2008 
Matter 81 352382 

Dear Ms D'Ettorre 

Air New Zealand and Air Canada application for authorisation 
A91097 & A91098 - Response to Draft Determination 

We refer to the Draft Determination in the above matter which proposes to deny 

authorisation to give effect to the proposed Air New ZealandIAir Canada Cooperation 

Agreement. The Applicants (Air New Zealand and Air Canada) submit that the 

Commission should reconsider its draft finding and in the final determination grant 

authorisation on the basis that: 

the Cooperation Agreement is unlikely to give rise to any public detriment in the 

form of a lessening of competition; and 

the Air Canada Direct Services, which give rise to public benefits, are directly 

linked to the Cooperation Agreement. 

In this letter we provide comments on the Draft Determination and additional information 

(principally in the form of confidential Air Canada route information) relevant to the 

Commission's assessment concerning the link between the Cooperation Agreement and 

the Direct Services. 

Lessening of competition 

At paragraph 6.6 of the Draft Determination, the Commission concludes that: 

'. .. the Cooperation Agreement is likely to give rise to a public detriment in the 

form of some lessening of competition in the supply and sale of passenger 

flights between Australia and Canada.' 

Air New Zealand and Air Canada disagree with this conclusion. Other than a statement 

that Air Canada and Air New Zealand are 'two of the major carriers of passenger traffic 

between Australia and Canada,' the basis for this conclusion is not explained in the Draft 

Determination. On its own, however, the finding in the foregoing statement is insufficient 
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to establish a lessening of competition - as evidenced by the Draft Determination's 

subsequent finding that sufficient competition will remain to effectively constrain the 

Applicants' ability to raise prices above competitive levels. 

As the Applicants noted in their previous submissions, and as recognized by the 

Commission in the Draft Determination, there are a number of other airlines operating 

indirect routes between Australia and Canada. Given the price sensitivities of passengers 

on this route and the extent to which indirect services compete against direct services, 

the Commission concluded that the Applicants would continue to face significant 

competitive constraints. In this regard, the Draft Determination, at paragraph 6.61, 

concludes that 'the nature of the route as primarily leisure/price sensitive, competition for 

other destinations and the number of competitor airlines is likely to constrain the 

Applicants' ability to increase prices above competitive levels'. Such a conclusion, the 

Applicants note, contradicts the Draft Determination's (in the Applicants' submission, 

erroneous) finding of public detriment resulting from a lessening of competition. 

The Applicants note that any joint venture arrangement between two parties may be said 

to reduce competition between those parties. Such a 'loss' of competition, however, does 

not necessarily result in a loss of competition within the meaning of the Trade Practices 

Act, i.e. in a relevant market or to such a degree as to cause public detriment. As found 

by the Commission, the Applicants would be constrained from raising prices above 

competitive levels. This should mean that either there is no lessening of competition and 

no public detriment or that any lessening of competition is immaterial. For these reasons, 

the Applicants consider that draft findings identifying 'some lessening of competition' are 

unfounded and should be reconsidered. 

Public benefit 

The Draft Determination finds that Air Canada's Direct Services result in public benefits. 

These are said to be principally in the form of increased choice and convenience, 

although the Commission did note 'some small public benefits' in the form of promotion of 

Australia and increased efficiency and environmental benefits. The Commission 

considers, however, that these public benefits are not linked to the Cooperation 

Agreement and therefore that the public benefits are not likely to outweigh the public 

detriment. 

Contrary to the Commission's finding, the Applicants believe that the public benefits 

identified by the Commission and the Cooperation Agreement are not only sufficiently 

linked, but inextricably intertwined. 

As a factual matter, Air Canada and Air New Zealand's respective decisions to introduce 

their services were made in anticipation of implementation of the Cooperation Agreement. 

Given the marginal economics of the routes, the Cooperation Agreement, by providing for 
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financial risk-sharing and enhancing load factors on the routes, would facilitate the 

Applicants' efforts to accomplish their respective objectives of supporting daily year- 

round services on the routes The Applicants' goal is to accomplish their objective on a 

long-term, sustainable basis; the benefits of the Cooperation Agreement are crucial in 

those efforts, particularly in periods of economic uncertainty, such as currently being 

experienced. 

As detailed by the Applicants in their application, each of Air Canada's and Air New 

Zealand's decisions to commence their services was premised on the eventual 

implementation of the Cooperation Agreement. In the absence of the Cooperation 

Agreement, if the Applicants had considered offering such services they would have been 

able to do so on only a much more limited basis. Without the sharing of financial risk and 

without the support of one another's Canadian and Australian sales networks, neither of 

the Applicants could have aspired to introduce andlor grow their service and sustain their 

long-term viability, in the way that the Cooperation Agreement facilitates. Indeed, as set 

out in the Applicants' submissions, the Cooperation Agreement, by underlying the 

Applicants' decisions to commence their services, has already resulted in an increase of 

direct frequencies between Canada and Australia relative to what would have occurred in 

the absence of the Cooperation Agreement. 

As the Commission is aware, 2008 was a difficult year for airlines worldwide. The year 

2009 is expected to be equally, if not more, difficult due to lower overall demand and a 

consequent drop in future bookings. While fuel prices have declined in recent weeks, this 

decline has coincided with weakening New Zealand and Canadian currencies eroding the 

benefit of lower US dollar fuel costs1, and mounting global economic uncertainty. As a 

result of this uncertainty, lATA is forecasting total industry losses of US$2.5 billion for 

2009. In a recent press statement IATA's Director General and CEO was quoted as 

saying 'The outlook is bleak. . . . We face the worst revenue environment in 50 years'.2 

Air Canada and Air New Zealand are clearly not immune to these global conditions. 

However, as demonstrated by reference to confidential Air Canada information set out 

below, the Cooperation Agreement will have a significant impact on the economics of the 

Sydney-Vancouver route, thereby helping to mitigate the effects of this global uncertainty 

on the route. 

As noted previously, if the Applicants had considered offering their services on the routes 

in the absence of the Cooperation Agreement they would have had to do so on a much 

more limited basis. It follows, therefore, that, in Air Canada's view, non-authorisation of 

1 Air carriers do not necessarily fully benefit from the recent reduction in oil prices, at least not in the short-term. 
Faced with high oil prices, and forecasts of further increases, many carriers, including Air Canada and Air New 
Zealand used hedging strategies to try to lock-in fuel costs. The recent, and unexpected, drop in oil prices, 
therefore, has not resulted in a commensurate reduction in fuel costs for air carriers. 
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the Cooperation Agreement would almost certainly result in a decrease in the frequency 

of flights between Sydney and Vancouver. Given the absence of any detrimental 

competitive effect flowing from the Cooperation Agreement, the Applicants consider that 

a loss of benefits associated with a reduction in overall frequencies is sufficient to meet 

the authorisation test. 

The Applicants also note that what is relevant to the profitability of a route is not load 

factors per se, but rather whether there are sufficient revenues generated by any 

particular load so as to make the route economically viable. As such, it does not follow 

that high load factors alone are sufficient to ensure the long-term success and viability of 

a route. [Restriction of Publication Claimed] 
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In short, it follows that the public benefits identified by the Commission do not simply flow 

from the Sydney-Vancouver service, as suggested by the Commission. Rather, these 

benefits hinge to a very significant degree on authorisation of the Cooperation 

Agreement. Indeed, continued viability of Air Canada's current offering of a year-round 

daily service depends critically on authorisation. In these circumstances, Air Canada 

considers that the Cooperation Agreement plays a crucial role in determining the future of 

the Direct Services and should, therefore, be considered to result in benefits to the 

Australian public. 

If you require any further information in respect of the above please do not hesitate to 

contact us. 

Yours sincerely 

Michael Gray 
Partner 
Freehills 

Patrick Gay 
Senior Associate 
Freehills 
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