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Dear Mr Donovan 

Re: Real Estate Institute of Western Australia (REIWA) - Application for Minor 
Variation to Authorisation A91026 

I refer to the above application for minor variation lodged with the Australian Competition 
and Consumer Commission (ACCC) by REIWA. 

As you may be aware, the Trade Practices Act 19 74 (the Act) provides that before the ACCC 
can progress an application for minor variation, it must be satisfied that the variation sought 
is in fact minor. Section 87ZD of the Act defines a minor variation, in relation to an 
authorisation, as a variation that does not involve a material change in the effect of the 
authorisation. The purpose of this letter is to seek further information from REIWA to assist 
the ACCC in making this assessment. 

Variation to authorisation A91 026 is sought to amend REIWA's Articles of Association 
(Articles) such that REIWA's disciplinary procedures will no longer apply in respect of non- 
Auction Code of Conduct related complaints by consumers. 

In effect, REIWA would no longer consider complaints from the public, except in relation to 
the conduct of an auction, that a REIWA member has breached Clause 10 of REIWA's Code 
of Practice that requires agents to: 

act in the best interest, and in accordance with instructions, of the agent's principal except 
where it would be unreasonable of improper to do so 
act fairly and honestly 
not knowingly engage in misleading or deceptive conduct 
not engage in harsh or unconscionable conduct, and 



exercise due skill, care and diligence. 

REIWA's disciplinary procedures will continue to apply in respect of complaints received 
from REIWA members that another member has breached REIWA's Articles, Code or Rules. 
REIWA's disciplinary procedures will also continue to apply in respect of complaints, from a 
REIWA member or a member of the public, that a REIWA member has breached REIWA's 
Auction Code of Conduct. 

Variation is also sought in relation to a number of other procedural amendments to REIWA's 
articles of Association. 

REIWA submits that the provisions of Clause 10 of its Code of Practice mirror the 
requirements of the Code of Conduct under the Real Estate and Business Agents Act, 1987. 
Accordingly, REIWA submits that the consumer protection provisions in REIWA's Code of 
Practice will be maintained by virtue of the state legislative process. Specifically, consumers 
will still be able to bring complaints in respect of conduct that may breach Clause 10 of 
REIWA's Code of Conduct before the Real Estate and Business Agents Supervisory Board 
and, if prosecuted, the State Administrative Tribunal. 

As noted, the test the ACCC is required to apply in determining whether a proposed variation 
to an authorisation is minor is whether the proposed variation involves a material change in 
the effect of the authorisation. In this respect, I note REIWA's submission that it expends 
significant administrative resources, including the time of REIWA employees and legal costs, 
in considering complaints from the public in relation to REIWA members. The time and 
expense incurred by REIWA in considering such complaints suggests that REIWA's existing 
processes for considering consumer complaints against its members are regularly used. 

This being the case, it is not clear, notwithstanding that consumers will still be able to bring 
complaints against REIWA members before the Real Estate and Business Agents 
Supervisory Board, that removing an existing avenue by which complaints can be considered, 
which it appears it currently regularly used, would not potentially involve a material change 
to the effect of the authorisation. 

Request for further information 

In light of my comments I seek REIWA's hrther views regarding whether it considers that 
the variation sought involves a material change in the effect of the authorisation. 

Please also provide details regarding how the process for consumers to bring complaints 
before the Real Estate and Business Agents Supervisory Board and, if prosecuted, the State 
Administrative Tribunal, operates. In particular, the administrative process, costs involved, 
indicative timeframes for considering complaints from receipt to resolution and relevant 
criteria, if any, that must be satisfied in order to bring a complaint. 

I note that REIWA has previously provided the ACCC with information regarding the 
operation of its disciplinary procedures. REIWA may also wish to provide its view on the 
similarities and differences between the administrative processes for having a consumer 
complaint considered by REIWA and the Real Estate and Business Agents Supervisory 
Board and State Administrative Tribunal. 



Please note that further information is not being sought, at this stage, regarding REIWA's 
views of the benefits and detriments of the proposed variation. As noted, before considering 
the public benefits and detriments of the proposed variation the ACCC must first satisfy itself 
that the variation sought is minor. 

A copy of this letter will be placed on the ACCC's public register. 

Should you have any questions in relation to this matter please contact Gavin Jones on 
03 9290 1475. 

Yours sincerely 

Dr Richard Chadwick 
General Manager 
Adjudication Branch 


