g DEC T Gavin Jones ~ Director
Lo R Adjudication Branch
Australian Competition & Consumer Commission

GPO Box 520 Melbourne VIC 3000

FILE No:

B{“}{; e i .
MARS/PRIGM: N 5% Decernber 2008

Dear Gavin
RE: AIR Notification of Collective Bargaining

As per previous correspondence between the ACCC and AIR through our appointed
consultant, Brent Fisse, please find attached Notifications on Collective Bargaining for the
following targets:

-~ Telstra

-~ Optus

- Foxtel

- Austar

~ MTV

~ Fuel TV

- BIGPOND

In addition, I have also included a copy of the application fee funds as per the direction
from your office. It is our understanding that the fee covers the first application and that
each subseguent application carries a zero dollar application fee on the proviso that it is
received by vour office within 14 business days.

Should you have any queries regarding the application, please don't hesitate to call or
emall (stu@air.org.au) directly.

Sincerely

Stuart Watters

Chief Executive Officer
Australian Independent Record Labels Association (Ltd)

437 Spencer Street, West Melbourne, Vickoria, Australia, 3003
Ph: +61 3 8554 4330 Fy +61 3 9348 9346 Email: info@air.org.au Web: waw air.org.au
ARN: RR NRG 077 A7A




Form GA

Commonwealth of Australia
Trade Practices Act 1974 — subsection 934B (1)

NOTIFICATION OF COLLECTIVE BARGAINING

| This form is to be compieted by apphcants proposing to engage in collective bargammg
| arrangements. . ; : :

In lodging this form, apphcants must include all information, mc!udmg supportmg ewdence
that they wish the Commission take into account in assessing their notification. :

Where there is insufficient space on this form to furnish the required information, the
information is-to be shown on separate sheets, numbered consecutwely and 31gned by of on

behalf of the apphcant

|
i
[
' Protection prov;ded by the not:ficatlon extends oniy to the collectrve bargammg

. .‘3\*

arrangements described in the form.

To the Australian Competition and Consumer Commission:

Notification is hereby given under subsection 93AB (1) of the Trade Practices Act

1974:

to make, or propose to make, a contract containing a provision of the kind
referred to in paragraph 45 (2)(a) of the Trade Practices Act 1974; or

to give effect to a provision of a contract where the provision is of the kind
referred to in paragraph 45 (2)(b) of the Trade Practices Act 1974.
{Strike out if not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM
Section A — general information

1.
(a)

CB00059

(b

Applicant

Name of the applicant:
{refer to Direction 1)

AUSTRALIAN INDEPENDENT RECORD LABELS ASSOCIATION
LTD (AIR) AND PARTICIPATING MEMBERS OF AIR

Description of business carried on by the applicants:
(refer to Direction 2)

AIR 1S A NATIONAL INDUSTRY ASSOCIATION, PROACTIVELY
SERVING AND REPRESENTING THE INTERESTS AND
DEVELOPMENT OF AUSTRALIAN INDEPENDENT RECORDING
LABELS ACROSS AUSTRALIA AND THE WORLD.

SEE FURTHER ATTACHMENT 1.

THE PARTIPATING MEMBERS LISTED IN ATTACHMENT 2 ARE
INDEPENDENT RECORDING LABELS.
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(¢)

(d)

(a)

(b)

©)

Is the representative of the applicant lodging the notice a trade union, an
officer of a trade union or a person acting on the direction of a trade union?
(refer to Direction 3)

NO

Address in Australia for service of documents on the applicants:
437 SPENCER ST

WEST MELBOURNE

VICTORIA 3003

Lodged on behalf of

Provide names and addresses of all persons on whose behalf the notification
is lodged and who propose to participate in the collective bargaining
arrangements:

(refer to Direction 4)

DETAILS FOR AIR ARE SET OUT IN 1. ABOVE. SEE ATTACHMENT
2 FOR DETAILS OF THE OTHER APPLICANTS.

Provide proof of the consent of each of the persons listed at 2 (a) above
agreeing to the lodgement of the notification on their behalf;

{refer to Direction 5)

SEE ATTACHMENT 3. THIS REFERS TO THE LETTER THAT WAS
SENT TO EACH MEMBER (LE. THOSE PARTICIPANTS REFERRED
TO IN ATTACHMENT 2) AND PROMPTED THEM TO PROVIDE
THEIR DIGITAL SIGNATURE AS PARTIES TO COLLECTIVE
BARGAINING ARRANGEMENTS. THE TECHNOLOGY USED TO
OBTAIN THE DIGITAL SIGNATURES ENSURED THAT EACH
DIGITAL SIGNATURE PROCESSED WAS SPECIFIC TO THE
COMPANY TO WHICH IT WAS SENT.

Provide the following information relating to a notification:

(iy Does this notification relate to a notification previously lodged with the
Australian Competition and Consumer Commission and for which a
concessional fee is claimed?

NO

(ii) details of the first-mentioned notification, including but not limited to:
(A) the name of the applicant; and
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(B) the date the notification was said to be lodged; and
(C) if known or applicable — the registration number allocated to
that collective bargaining notification.

N/A
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Section B — collective bargaining arrangements

3.

(a)

(b)

(©)

(d)

Proposed collective bargaining arrangements

Provide: the name and address of the target; the name, position and
telephone contact details of an appropriate contact at the target; and a
description of the business carried on by the target:

(refer to direction 6)

TELSTRA

TELSTRA MULTIMEDIA PTY LIMITED
069279 072

LEVEL 41, 242-282 EXHIBITION STREET
MELBOURNE

VIC 3000

Provide a description of the goods or services which the participants of the
collective bargaining arrangements (listed at 2 (a) above) propose to supply
to or acquire from the target:

THE  PARTICIPANTS 1IN THE COLLECTIVE  BARGAINING
ARRANGEMENTS PROPOSE TO SUPPLY MASTER RECORDING
COPYRIGHTS INCLUSIVE OF AUDIO AND VISUAL RIGHTS
UNDER LICENSE TO LICENSEES ACROSS A RANGE OF
TRANSMISSION MEDIUMS.

Do the participants of the proposed collective bargaining arrangements (see
2 (a) above) reasonably expect to make one or more contracts with the
target about the supply to or acquisition from the target of one or more of
the goods or services (listed at 3 (b) above)?

(refer io direcrion 7)

YES. ONE CONTRACT FOR EACH TARGET IS PROPOSED. ALL
APPLICANTS WILL BE PARTIES TO THE ¢ ONTRACT., UNDER THE
CONTRACT EACH PARTICIPATING MEMBER OF AIR WILL AGREE
TO LICENSE THEIR RELEVANT RESPECTIVE RIGHTS TO THE
TARGET.

In relation to (c) above, provide details of the basis upon which that
expectation is held including details of past contracts with the target:

A JOINT LICENSING ARRANGEMENT IS PROPOSED UNDER
WHICH EACH PARTIPATING MEMBER OF AIR WILL LICENSE
THEIR RELEVANT RIGHTS TO EACH PARTICULAR TARGET. THIS
MODEL DIFFERS FROM THE PPCA COLLECTIVE LICENSING
MODEL -NO COLLECTIVE LICENCE WILL BE ISSUED BY AIR
AND ACCORDINGLY THERE WILL NOT BE ANY INPUT LICENCE
BETWEEN THE PARTICIPATING MEMBERS AND AIR.

A JOINT LICENCE HAS NOT PREVIOUSLY BEEN OFFERED BY
THE PARTIPATING MEMBERS OR ANY OT HER MEMBERS OF AIR.
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®

(g)

@

(ii)

AIR HAS NOT PREVIOUSLY OFFERED A COLLECTIVE LICENSE.

SOME AIR MEMBERS HAVE PREVIOUSLY ENTERED INTO
DIRECT LICENSING ARRANGEMENTS. HOWEVER, SUCH
ARRANGEMENTS ARE EXCEPTIONAL GIVEN THE TRANSACTION
COSTS OF ENTERING INTO NUMEROUS SEPARATE LICENSING
ARRANGMENTS. THE JOINT LICENCE PROPOSED IS INTENDED
TO REDUCE THE TRANSACTION COSTS CONSIDERABLY.

Do the participants of the collective bargaining arrangements (listed at 2 (a)
above) reasonably expect that contractual payments buw«,en the target and
each p&rtmpam will not exceed $3 million (or any other amount pn Qsmb@d
by regulation) in any 12 month period, and on what basis?

(refer fo direction 8)

YES

In relation to (e) above provide an estimation of the contractual payments
@Xpwtui between the target and each participant in relation to the goods
and services (listed at 2 (a) above):

GIVEN THE SIZE, NATURE AND FRAGMENTATION OF THE
NDENT RECORDING SECTOR IN AUSTRALIA, IT IS
TICULT TO ESTIMATE THE AMOUNT OF THE C ONTR/\CIUM
PAYMENTS FOR A JOINT LICENCE. THE AMOUNT NEGOTIATED
FOR A JOINT LICENCE WILL BE DISTRIBUTED TO
PARTICIPATING MEMBERS AFTER DEDUCTING A SMALL
AMOUNT FOR ADMINISTRATION COSTS. THE DISTRIBUTION
SCHEME WILL BE COMPARABLE TO THAT USED BY PPCA IN
PPCA’S COLLECTIVE LICENSING ARANGEMENTS.

Provide a description of the collective bargaining arrangements proposed
including, but not limited to:

the process by which vparticipants propose to undertake collective
bargaining with the target; and

AIR - WILL NEGOTIATE THE PROPOSED JOINT LICENSING
AGREEMENT ON BEHALF OF THE PARTICIPATING MEMBERS.
the type of terms and conditions expected to be negotiated in collective

bargaining arrangements (for example: price; non-price conditions of
supply such as contract periods ete); and

PARTICIPATING MEMBERS WILL EACH GRANT TO EACH
TARGET A NON-EXCLUSIVE LICENSE TO EXERCISE ANY OR ALL
OF THEIR RIGHTS. THE LICENSED RIGHTS WILL BE PUBLIC
PERFORMANCE AND TRANSMISSION RIGHTS FOR MUSIC
VIDEOS.

THE RIGHTS GRANTED WILL BE TECHNOLOGY NEUTRAL, THUS
ALLOWING FOR THE NEGOTIATION OF A SUITE OF RIGHTS
(BROADCAST; COMMUNICATION; DOWNLOAD; BLANKET USES..
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(1)

(iv)

V)

(vi)

THIS IS BECOMING AN INDUSTRY NORM SO AS TO MINIMISE
THE NEED FOR MULTIPLE LICENSING AGREEMENTS.

LICENSE FEES WILL BE PAYABLE QUARTERLY BASED ON
USAGE AND REVENUE REPORTS.

CONTRACT PERIODS ARE LIKELY TO BE FOR A MINIMUM OF 6
MONTHS UP TO A MAXIMUM OF 3 YEARS WITH SPECIFIED
REVIEW PERIODS.

PRICING WILL BE DETERMINED ON THE BASIS OF USAGE OF
COPYRIGHTS BALANCED AGAINST THE OVERALL QUANTITY
OF SUBSCRIBERS THAT THE BROADCASTER TARGET HAS OVER
THE RELEVANT PERIOD OF THE AGREEMENT.,

FOR A SUMMARY OUTLINE OF PROPOSED KEV TERMS, SEE
ATTACHMENT 4.

details of any dispute resolution procedure (if any) proposed between
participants throughout the collective bargaining process; and

EACH PARTICIPATING MEMBER WILL HAVE THE RIGHT AT
THEIR OWN EXPENSE TO APPOINT AN INDEPENDENT AUDITOR
TO EXAMINE THE BOOKS AND ACCOUNTS OF AIR. AIR WILL
OFFER MEDIATION, CONCILIATION AND NEUTRAL
EVALUATION IN RELATION TO ANY DISPUTE THAT MAY ARISE
BETWEEN A PARTICIPATING MEMBER AND AIR IN CONNECTION
WITH THE JOINT LICENSING AGREEMENT OR  THE
NEGOTIATION THEREOF.

details of any dispute resolution procedure (if any) proposed between
participants and the target throughout the collective bargaining process; and

NO DISPUTE RESOLUTION PROCEDURE IS ENVISAGED AT THE
STAGE OF NEGOTIATION. THE TERMS OF THE JOINT LICENCE
PROPOSED WILL BE STRAIGHT FORWARD. IF A DISPUTE
CANNOT BE RESOLVED AS PART OF THE PROCESS OF

NEGOTIATION THEN NO JOINT LICENCE AGREEMENT WILL
RESULT. THERE 1S NO NEED FOR DISPUTE RESOLUTION

PROCEDURES DURING THE STAGE OF NEGOTIATION AND ANY
SUCH PROCESSES COULD EASILY DELAY NEGOTIATI ON.

details of any dispute resolution procedure (if any) proposed to deal with
disputes throughout the term of contracts entered into with the target; and

THE JOINT LICENCE AGREEMENT WILL PROVIDE FOR
MEDIATION, CONCILIATION AND NEUTRAL EVALUATION IN
RELATION TO ANY DISPUTE THAT MAY ARISE BETWEEN AIR
OR A PARTICIPATING MEMBER AND THE TARGET.

details of proposed commencement and duration of contracts to be
negotiated with the target:

(refer to direction 9)

THE COMMENCEMENT DATE IS LIKELY TO BE IN THE SECOND
QUARTER OF THE FINANCIAL YEAR. THE COLLECTIVE
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LICENCE WILL RUN FOR A MINIMUM OF 6 MONTHS UP TO 3
YEARS WITH SPECIFIED REVIEW PERIODS.

(h)  Identify any parts of the proposed collective arrangements described in 3 ()
which relate to possible price agreements:

THERE WILL BE A JOINT LICENSING FEE.

(1) ldentify any parts of the proposed collective arrangements described in 3 (g)
which relate to a possible or proposed exclusionary provision(s), including
but not limited to:

(i) the nature of the proposed or possible exclusionary provision(s) (for
example an agreement to withhold supply of the relevant goods or services
1o the target); and

NO EXCLUSIONARY PROVISION 1S ENVISAGED. IN THE EVENT

THAT THE TARGET DECLINES TO ENTER INTO A JOINT LICENSE,

IT WOULD BE ENTIRELY UP TO EACH MEMBER OF AIR TO

DECIDE FOR ITSELF AND INDEPENDENTLY OF EACH OTHER

THE FUTURE NATURE OF ITS RELATIONSHIP WITH THE TARGET.

(i) the circumstances in which the collective bargaining participants would

engage 1n the exclusionary provision(s), including but not limited to:

(A) details of the events that would trigger any such activity; and

(B) details of the process that would be followed in undertaking any such
activity; and

(C)  details of any proposed period of notice to be given to the target prior
to the commencement of such activity; and

(D) details of any dispute resolution procedure to be applied or offered to
the target prior to the commencement of such activity:

(refer to direction 10)

NO EXCLUSIONARY PROVISION IS ENVISAGED. SEE (i) ABOVE
Section C — public detriments
4. Market definition

Provide a description of the market(s) in which the goods or services
described at 3 (b) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(refer to direction 11)

THE RELEVANT MARKET IS THE AUSTRALIAN MARKET FOR
T ACQUISITION AND SUPPLY OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA.

THE MAIN SUPPLIERS OF LICENCES FOR PUBLIC PERFORMANCE
RIGHTS AND TRANSMISSION RIGHTS FOR SOUND RECORDINGS
AND MUSIC VIDEOS IN AUSTRALIA ARE:

o RECORD LABELS

Page 7 of 17




8.

(a)

o ARTISTS

o ARTIST MANAGERS

o MANAGERS
THE  MAIN  ACQUIRERS OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA ARE:

o TELEVISION BROADCASTERS

o MUSIC CHANNELS

o ONLINE BROADCASTERS

o TERRESTRIAL AND DIGITAL RADIO

THERE ARE MANY DIFFERENT GENRES OF MUSIC. THE
REPERTOIRE TO BE COVERED BY THE JOINT LICENCE
PROPOSED WILL COVER A RANGE OF GENRES (EG. ROCK,
CLASSICAL). THE APPLICANTS DO NOT BELIEVE THAT THERE

ARE GENRE-BASED MARKETS — THE ORTHODOX DEFINITION OF
THE PRODUCT MARKET IS THAT IT INCLUDES ALL GENRES.

THE ONLY RELEVANT GEOGRAPHIC OR LEGAL RESTRICTION
ON THE SUPPLY OR ACQUISITION OF THE RELEVANT SERVICES

.....

IS THAT A LICENCE FOR PUBLIC PERFORMANCE RIGHTS AND
TRANSMISSION RIGHTS FOR SOUND RECORDINGS AND MUSIC
VIDEOS IN AUSTRALIA IS LIMITED TO AUSTRALIA AND EACH
LICENSOR MUST BE ENTITLED TO LICENSE THOSE RIGHTS IN
AUSTRALIA. SUBJECT TO THOSE RESTRICTIONS, COPYRIGHT IS
AN UNLIMITED RESOURCE.

Public detriments

What will be the likely effect of the notified conduct on the prices of the
goods or services described at 3 (b) above and the prices of goods or
services in other affected markets? In answering this question please
provide facts and information to support the claims made:
IN THE APPLICANTS’ VIEW, THERE ARE NO LIKELY PUBLIC
DETRIMENTS.
THE JOINT LICENCE PROPOSED IS NON-EXCLUSIVE. THE
TARGET CAN DEAL WITH ANY OF THE FOLLOWING PARTIES:
o THE LICENSORS, OR A SELECT NUMBER OF LICENSORS
(eg MAJOR RECORD LABELS WHO ARE NOT MEMBERS
OF AIR)
o PPCA (see comment below);
o AIR AND PARTICIPATING MEMBERS: OR

o MEMBERS OF AIR WHO WISH TO ENTER INTO A
SEPARATE LICENSING AGREEMENT,
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THE BROADCASTERS HAVE A LICENCE WITH PPCA FOR THE
USE OF SOUND RECORDINGS BUT NOT FOR THE VIDEO RIGHTS.
THE BROADCASTERS HAVE TRADITIONALLY PASSED THIS
RESPONSIBILITY TO THE CHANNELS, WHO HAVE ENTERED
INTO DIRECT LICENSING ARRANGEMENTS.

THE FEE FOR A THE JOINT LICENCE PROPOSED WILL BE
NEGOTIATED ON REASONABLE COMMERCIAL TERMS. IN THE
PAST THE TARGET HAS NOT PAID ANY FEE IN RELATION TO
THE PUBLIC PERFORMCANCE AND TRANSMISSION OF MUSIC
VIDEOS FOR WHICH THE COPYRIGHT IS HELD BY AN
INDEPENDENT  RECORDING LABEL. ADOPTION OF A
COMMERCIALLY NEGOTIATED REASONABLE FEE INSTEAD OF
A FREE-RIDING FEE OF §0 IS NOT A PUBLIC DETRIMENT.

THE JOINT LICENCE PROPOSED DOES NOT INVOLVE PRICE
FIXING AS DEFINED UNDER SECTION 45A(1) OF THE TPA: THE
JOINT LICENCE TO BE OFFERED IS A JOINT PRODUCT THAT
COULD NOT BE OFFERED BY AIR OR BY ANY OF THE
PARTIPATING MEMBERS ALONE. ACCORDINGLY, AIR AND THE
PARTICIPATING MEMBERS ARE NOT COMPETITORS OR LIKELY
COMPETITORS.

THE JOINT PRODUCT TO BE SUPPLIED UNDER THE PROPOSED
JOINT LICENCE IS INTENDED TO AND WILL REDUCE
TRANSACTION  COSTS. THE JOINT PRODUCT IS PRO-
COMPETITIVE.  THE  JOINT  LICENCE  PROPOSED IS
NON_EXCLUSIVE - IT DOES NOT FORECLOSE SEPERATE
LICENSING DIRECTLY WITH COPYRIGHT HOLDERS.

(b) What other detriments may result from the notified conduct? In
answering this question please provide facts and information to support the
claims made:

NONE
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Section D - public benefits

6.

{(a)

Public benefit claims

Provide details of the public benefits resulting or likely to result from the
proposed arrangement. In answering this question please provide facts and
information to support the claims made:

THE JOINT LICENCE PROPOSED WILL HELP TO SUPPORT THE
INDEPENDENT SECTOR BY CREATING AN AVENUE FOR THE
COLLECTION OF COPYRIGHT FEES TO WHICH COPYRIGHT
HOLDERS ARE ENTITLED BUT WHICH HAVE NOT BEEN PAID IN
THE PAST. THE MAIN POTENTIAL SOURCE OF COPYRIGHT FEES
ARE BROADCASTERS, INCLUDING THE TARGET. THE
BROADCASTERS HAVE DIRECT LICENSING ARRANGEMENTS
WITH THE FOUR MAJOR RECORD COMPANIES BUT NO SUCH
ARRANGMENTS ARE IN PLACE WITH THE INDEPENDENTS.

AS REVENUES FROM CD SALES DECLINE, IT IS INCREASINGLY
IMPORTANT FOR RECORD COMPANIES TO BE ABLE TO DRAW
RESIDUAL REVENUES FROM A DIVERSE RANGE OF SOURCES,
NAMELY: VIDEO; SYNCHRONISATION; MOBILE; AND ONLINE.
ALL OF THESE REVENUE STREAMS ARE IMPORTANT IN THE
LICENSING OF COPYRIGHT CONTENT FROM THE MAJOR LABEL
SECTOR. THEY HAVE THE SAME POTENTIAL IMPORTANCE FOR
THE INDEPENDENT SECTOR.

THE IMPORTANCE OF THE INDEPENDENT MUSIC SECTOR TO
THE ECONOMY, TO CREATIVE ARTISTS AND TO THE PUBLIC
GENERALLY IS AS INDICATED IN ATTACHMENT 1.
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Section F - authority
7, Contact details

{a)  Name, contact telephone number and address of person authorised by the
noufymg parties to provide additional information in relation to this
application:

STUART WATTERS

CHIEF EXECUTIVE OFFICER - AIR
437 SPENCER ST

WEST MELBOURNE VICTORIC 3003
PH: 03 8554 4330

MORB: 0438 758 847
{refer to direction 12)

‘....“-- PR N N L s R B T T L T I

. Q\ AR }\’,}&}\ R, C

)

(Pmium in ()3 ganisation)
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DIRECTIONS

L

Q.

10.

12

Lo

Where the notice is given by or on behalf of a corporation, the name of the corporation is
to be inserted in item 1 (a), not the name of the person signing the application and the
application is to be signed by a person authorised by the corporation to do so,

Deseribe that part of the applicant’s business relating to the subject matter of the contract,

arrangement or understanding in respect of which notification is given.

A collective bargaining notification can not be lodged by a trade union or a trade union
representative.

Where the applicant will be a participant in the collective bargaining arrangements (rather
than a representative of participants) the name of the applicant must also be included.
Where those persons are corporations, list the corporation’s name and address.

The applicant, in lodging a notification on behalf of others, must obtain their consent to
do so and provide proof of that consent.

Where the target is a corporation, provide the corporate name.

The collective bargaining notification process is only available to parties that reasonably
expect to make one or more contracts with the target about the supply or acquisition of
goods or services the subject of the notification.

The value of the contract to be collectively negotiated between the target and each
participant is not to exceed $3 million (or such other amount as is prescribed by the
regulations) per participant in any twelve month period.

To the extent that the collective bargaining arrangements have been reduced to writing,
provide a true copy of the arrangement. To the extent that the collective bargaining
arrangements have not been reduced to writing, provide a full and correct description of
the key terms that have not been reduced to writing,

In simple terms an exclusionary provision exists where the proposed contract,
arrangement or understanding is made by businesses (at least two of whom are
competitors) for the purpose of preventing, restricting or limiting the supply of services fo
particular persons or classes of persons by all or any of the parties to the contract,
arrangement or understanding.

In the context of collective bargaining, an exclusionary provision(s) may include
confracts, arrangements or understandings (whether currently in existence or to be made
or arrived at during the term of the notification) between collective bargaining
participants to limit or restrict their dealings with the target including contracts
arrangements or understandings to:

(a)  withhold the supply of goods or services from the target; or
(b)  refuse or decline to acquire the goods or services of the target;

whether such conduct was absolute, limited or subject to certain terms or conditions. This
is sometimes referred to as a collective boycott.

. Provide details of the market(s) likely to be affected by the notified conduct, in particular

having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

The notification must be signed by a person authorised by the applicant to do so.
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ATTACHMENT 1

BACKGROUND ON THE AUSTRALIAN INDEPENDENT RECORD LABELS
ASSOCIATION AND THE INDEPENDENT RECORD SECTOR

The Australian Independent Record Labels Association Ltd (AIR) is the peak
body for Australian owned record labels. AIR pro-actively serves and
represents the interests and development of Australian independent recording
labels across Australia and internationally. There is no other membership
organisation in Australia that represents the interests of independent recording
labels, which represents around 85% of all Australian recorded music.

AIR's primary purpose is to foster an ever increasing marketplace for
Australian independent music and assist in the long-term development, growth
and success of Australia's independent recording industry both in Australia
and overseas.

The formal objectives stated in AIR's constitution are:

o To assist in the exploitation of copyrights created and owned by
Australian independent record labels

® To promote a commercially viable industry environment which is
conducive to growth of the Australian independent sector and to the
development of the artists that it represents

s To encourage and facilitate cultural expression through Australian
music at {ocal, national and international levels

® To advocate the values and interests of the Company and the
Australian independent sector in accordance with these Objects

® To do all things as are necessary, incidental and conducive to the
attainment of the above objects and to the development of the
Australian music industry at large.

The Australian independent music industry makes up about 85% of the entive
Australian recording industry. Members of this industry are Australian owned
and not owned by multinational record companies (which make up the other
15% of the industry). Unlike these multinationals, industry members do not
have an international company network through which to distribute their
product and rely on establishing international licensing relationships on a
business to business basis.

Independent recording labels produce the vast majority of work by Australian
artists in all genres, but particularly in niche genres such as Australian jazz,
electronica and dance music. This specialisation in niche genres also sets
Independents apart form the multinationals.

Independent recording labels range from small niche-market labels to large
organisations with a turn over of $50 million per year. Artists represented by
the Australian independent recording industry include well known names such
as Savage Garden, John Butler Trio, Killing Heidi, Vanessa Amorosi, Missy
Higgins, James Morrison and AC/DC.,
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The International Federation of the Phonographic Industry (IFPI) represents
the recording industry worldwide through its membership of over 1,450
members spanning 70 countries. It was noted in a recent report on sales figures
for the first half of 2004 that Australia has the 7" largest music industry
market in the world and that Australia’s maintenance of sales is primarily
buoyed by a “strong local repertoire”.

The principal property traded by the independent recording sector is the
copyright in a recording. These copyrights are principally traded through CD
sales, but also through use of recordings in films and other multimedia.
However, as the industry adapts to recent changes and external pressures,
sound recording files are now able to be traded through a variety of additional
means from digital downloading sites, to synchronisation on mobile phone
carrier services., AIR is at the forefront of enabling its members to maximise
their capacity to exploit these new mediums to their (and Australia’s)
advantage.

Within the larger music industry it is the independent record labels that fulfil
the role of supporting new artists and developing new markets. In contrast,
the major recording companies tend to sign up product once it has had market
recognition and represents a substantial profitable return.

Independent record labels have a strong track record in promoting Australian
music overseas and have been responsible for most well known Australian
music export examples, except in the cases of silverchair and Mental as
Anything.

The independent record industry represents at least 85% of the total Australian
music industry. The other 15% is represented by multinationals which are not
Australian owned. It is difficult to determine the exact market share figure that
this represents as there are inadequate statistical collection services present in
the Australian recording industry, but anecdotal evidence would suggest that
the independent sector represents anywhere between 25 and 30% of the
market share in economic terms.
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ATTACHMENT 2

PARTICIPATING MEMBERS
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ATTACHMENT 3

CONSENT OF PARTICIPATING MEMBERS
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From: AIR [air@mail-hub.net]

Sent: Monday, 15 December 2008 2:37 PM

To: stu@air.org.au

Subject: Proposed Collective Bargaining Negotiations

RUSTRALIAN
ASSOCIATION

Dear Members
We are writing this notice to the membership to inform you of recent action being taken by AIR on behalf of its members.

AIR is filing a Coflective Bargaining Notification to the Australian Consumer Competition Commission (ACCC) under the Trade Practices
Act. The end goal of this is to get an immunity from liability from price fixing and other provisions of the Trade Practices Act so that AIR
can act on behalf of its members and negotiate collective licensing arrangements for the sector. Any license arrangement with AIR will be
non-exclusive and our members are free to negotiate their own licenses where they want to do so. Further, if you have an existing
license in place with a potential licensing target for AIR, that existing licence will not be affected by the new AIR collective licensing
arrangements, '

There are currently a number of end users of recorded music and music video in Australia who currently may not have licenses in place
to pay the independent sector. By contrast, the multinational subsidiaries are paid for use of content in a variety of formats.

The current proposed targets of collective negotiation by AIR are:

Foxtel
Austar
Optus
Telstra

Their music content channels / outlets include:
MTV
XYZ

Fuel TV.
Bigpond

If you would like to be covered by the proposed collective bargaining negotiations with licensees, please indicate by following the link
provided and clicking the yes option jink. You will need to do this by Friday August 15th.

If you do not agree to participate you will not be able to share in the licensing fees payable under the licences to be collectively
negotiated. AIR therefore believes that it is strongly in the interest of all members to opt in.

If you have any questions please don't hesitate to forward them to info@air.org.au and we will seek to clarify them for you in a timely
manner.

Sincerely
Stuart Watters
CEQ

AIR

-You have received this email because you are an AIR member or have requested information from us. If
you have received this email by mistake, you can remove your details here.



To update your details click here

If you are new to AIR, you can subscribe to our mailouts by clicking here.



ATTACHMENT 4

SUMMARY CUTLINE OF PROPOSED KEY TERMS

‘ Horm

| Term

Sumimary

Licence scops

A non-exclusive licence to broadcast music videos, but only:

. on specified Music Video Channels; and

’ in accordance with all of the conditions applicable to the broadcaster's
licence issued under the Broadcasting Services Act.

“Music Video Channels” are television channels where music videos comprise
at least 25% of the total programming content by duration {calculated over a
calendar waek, and excluding advertisements, sponsorship announcements
and other promotional content).

Licensead reperioire

All music videos in which the copyright is owned or confrolled in Australia by
Participating Members.

3 Term An initial petiod of | 1 months, with automatic renewals for further [ ] month
periods unless either party terminates by notice in writing.

4 Reporting Licensees will provide quarterly video usage reports, setting out (in the form of
a “broadcast log”) the details of all music videos broadcast on sach Music
Video Channel, including the details of any directly licensed music videos.
Licensees will also provide quarterly reports detailing the number of domestic
and commercial subscribers with access to the Music Video Channels.

5 Licence fees Licence fees are payable quarterly. The fees are calculated rmonthiy on the

(GST Exclusive) basis of the subscriber numbers reported by the licensee.

[Categories & formulas to be negotiated].

& involcing and payment Following receipt of the guarterly video usage and revenue reports (see ftem 4

above), a tax invoice will be issued for the amount of the licence fees.

All invoices are payable within 14 days of receipt.
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Form GA

Commonwealth of Australia
Trade Practices Act 1974 -— subsection 934EB (1)

NOTIFICATION OF COLLECTIVE BARGAINING

This form is to be completéd by applicants proposing to engage in collective bargaining
afrangements.

In lodging this form, applicants must include all information, including supporting evidence
that they wish the Commissicn take inte account in assessing their notification.

information is to be shown on separate sheets, numbered consecutively and signed by or on
behalf of the applicant.

Protection provided by the notification extends only fo the. collective bargaining
arrangements descrjbed in the form,

l - . PR . . Y. . : . & v >
T Where there is insufficient space on this form to furnish the required information, the
I

To the Australian Competition and Consumer Commission:

Notification is hereby given under subsection 93AB (1) of the Trade Practices Act

1974

to make, or propose to make, a contract containing a provision of the kind
referred to in paragraph 45 (2)(a) of the Trade Practices Act 1974, or

to give effect to a provision of a contract where the provision is of the kind

referred to in paragraph 45 (2)(b) of the Trade Practices Act 1974.
(Strike out if not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

Section A — general information

1
(2)

C BOOOEO

(b)

Applicant

Name of the applicant:
{refer to Direction 1)

AUSTRALIAN INDEPENDENT RECORD LABELS ASSOCIATION
LTD (AIR) AND PARTICIPATING MEMBERS OF AIR

Description of business carried on by the applicants:
{refer to Direction 2)

AIR IS A NATIONAL INDUSTRY ASSOCIATION, PROACTIVELY
SERVING AND REPRESENTING THE INTERESTS AND
DEVELOPMENT OF AUSTRALIAN INDEPENDENT RECORDING
LABELS ACROSS AUSTRALIA AND THE WQORLD.

SEE FURTHER ATTACHMENT 1.

THE PARTIPATING MEMBERS LISTED IN ATTACHMENT 2 ARE
INDEPENDENT RECORDING LABELS.
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©

(d)

(a)

(b)

(c)

Is the representative of the applicant lodging the notice a trade union, an
officer of a trade union or a person acting on the direction of a trade union?
(refer to Direction 3)

NO

Address in Australia for service of documents on the applicants:

437 SPENCER ST

WEST MELBOURNE

VICTORIA 3003

Lodged on behalf of

Provide names and addresses of all persons on whose behalf the notification
is lodged and who propose to participate in the collective bargaining
arrangements:

(refer to Direction 4)

DETAILS FOR AIR ARE SET OUT IN 1. ABOVE. SEE ATTACHMENT
2 FOR DETAILS OF THE OTHER APPLICANTS.

Provide proof of the consent of each of the persons listed at 2 (a) above

agreeing to the lodgement of the notification on their behalf:

(refer to Direction 5)

SEE ATTACHMENT 3. THIS REFERS TO THE LETTER THAT WAS

SENT TO EACH MEMBER (LE. THOSE PARTICIPANTS REFERRED

TO IN ATTACHMENT 2) AND PROMPTED THEM TO PROVIDE

THEIR DIGITAL SIGNATURE AS PARTIES TO COLLECTIVE

BARGAINING ARRANGEMENTS. THE TECHNOLOGY USED TO

OBTAIN THE DIGITAL SIGNATURES ENSURED THAT EACH

DIGITAL SIGNATURE PROCESSED WAS SPECIFIC TO THE

COMPANY TO WHICH IT WAS SENT.

Provide the following information relating to a notification:

(1) Does this notification relate to a notification previously lodged with the
Australian Competition and Consumer Commission and for which a
concessional fee is claimed?

NO

(i) details of the first-mentioned notification, including but not limited to:
(A) the name of the applicant; and
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(B) the date the notification was said to be lodged; and
(C) if known or applicable — the registration number allocated to
that collective bargaining notification.

N/A
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Section B — collective bargaining arrangements

3.

(a)

(b)

(c)

(d)

Proposed collective bargaining arrangements

Provide: the name and address of the target; the name, position and
telephone contact details of an appropriate contact at the target; and a
description of the business carried on by the target:

(refer o direction 6)

OPTUS

OPTUS VISION PTY LIMITED
066 518 821

I LYONPARK ROAD
MACQUARIE PARK,

NSW 2113

Provide a dmuipt;on of the goods or services which the participants of the
collective bargaining arrangements (listed at 2 (a) above) propose to supply
to or acquire from the target:

THE PARTICIPANTS IN  THE COLLECTIVE BARGAINING
ARRANGEMENTS PROPOSE TO SUPPLY MASTER RECORDING
COPYRIGHTS INCLUSIVE OF AUDIO AND VISUAL RIGHTS
UNDER  LICENSE TO LICENSEES ACROSS A RANGE OF
TRANSMISSION MEDIUMS.

Do the participants of the proposed collective bargaining arrangements (see
2 (1) above) reasonably expect to make one or more contracts with the
target about the supply to or acquisition from the target of one or more of
the goods or services (listed at 3 (b) above)?

(refer to direction 7)

YES. ONE CONTRACT FOR EACH TARGET IS PROPOSED. ALL
APPLICANTS WILL BE PARTIES TO THE CONTRACT. UNDER THE
CONTRACT EACH PARTICIPATING MEMBER OF AIR WILL AGREE
TO LICENSE THEIR RELEVANT RESPECTIVE RIGHTS TO THE
TARGET.

In relation to (c) above, provide details of the basis upon which that
expectation is held including details of past contracts with the target:

A JOINT LICENSING ARRANGEMENT Is PROPOSED UNDER
WHICH EACH PARTIPATING MEMBER OF AIR WILL LICENSE
THEIR RELEVANT RIGHTS TO EACH PARTICULAR TARGET. THIS
MODEL DIFFERS FROM THE PPCA COLLECTIVE LICENSING
MODEL ~-NO COLLECTIVE LICENCE WILL BE ISSUED BY AIR
AND ACCORDINGLY THERE WILL NOT BE ANY INPUT LICENCE
BETWEEN THE PARTICIPATING MEMBERS AND AIR.

A JOINT LICENCE HAS NOT PREVIOUSLY BEEN OFFERED BY
THE PARTIPATING MEMBERS OR ANY OTHER MEMBERS OF AIR.
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(e)

(H

(&)

@

(i)

AIR HAS NOT PREVIOUSLY OFFERED A COLLECTIVE LICENSE.

SOME AIR MEMBERS HAVE PREVIOUSLY ENTERED INTO
DIRECT  LICENSING ARRANGEMENTS. HOWEVER, SUCH
ARRANGEMENTS ARE EXCEPTIONAL GIVEN THE TRANSACTION
COSTS OF ENTERING INTO NUMEROUS SEPARATE LICENSING
ARRANGMENTS. THE JOINT LICENCE PROPOSED IS INTENDED
TO REDUCE THE TRANSACTION COSTS CONSIDERABLY.

Do the participants of the collective bargaining arrangements (listed at 2 (a)
above) reasonably expect that contractual payments between the target and
each pamupam will not exceed $3 million (or any other amount prescribed
by regulation) in any 12 month period, and on what basis?

(refer to direction 8)

YES

In relation to (e) above provide an estimation of the contractual payments
expected between the target and each participant in relation to the goods
and services (listed at 2 (a) above):

GIVEN THE SIZE, NATURE AND FRAGMENTATION OF THE
INDEPENDENT RECORDING SECTOR IN AUSTRALIA, IT IS
DIFFICULT TO ESTIMATE THE AMOUNT OF THE CONTRACTUAL
PAYMENTS FOR A JOINT LICENCE. THE AMOUNT NEGOTIATED
FOR A JOINT LICENCE WILL BE DISTRIBUTED TO
PARTICIPATING MEMBERS AFTER DEDUCTING A SMALL
AMOUNT FOR ADMINISTRATION COSTS. THE DISTRIBUTION
SCHEME WILL BE COMPARABLE TO THAT USED BY PPCA IN
PPCA’S COLLECTIVE LICENSING ARANGEMENTS.

Provide a description of the collective bargaining arrangements proposed
including, but not limited to:

the process by which participants propose to undertake collective
bargaining with the target; and

AIR - WILL NEGOTIATE THE PROPOSED JOINT LICENSING
AGREEMENT ON BEHALF OF THE PARTICIPATING MEMBERS,

the type of terms and conditions expected to be negotiated in collective
bargaining arrangements (for example: price; non-price conditions of
supply such as contract periods ete); and

PARTICIPATING MEMBERS WILL EACH GRANT TO EACH
TARGET A NON-EXCLUSIVE LICENSE TO EXERCISE ANY OR ALL
OF THEIR RIGHTS. THE LICENSED RIGHTS WILL BE PUBLIC
PERFORMANCE AND TRANSMISSION RIGHTS FOR MUSIC
VIDEOS.

THE RIGHTS GRANTED WILL BE TECHNOLOGY NEUTRAL, THUS
ALLOWING FOR THE NEGOTIATION OF A SUITE OF RIGHTS
(BROADCAST; COMMUNICATION; DOWNLOAD; BLANKET USES..
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(i)

(iv)

v)

(vi)

THIS IS BECOMING AN INDUSTRY NORM SO AS TO MINIMISE
THE NEED FOR MULTIPLE LICENSING AGREEMENTS.

LICENSE FEES WILL BE PAYABLE QUARTERLY BASED ON
USAGE AND REVENUE REPORTS.

CONTRACT PERIODS ARE LIKELY TO BE FOR A MINIMUM OF 6
MONTHS UP TO A MAXIMUM OF 3 YEARS WITH SPECIFIED
REVIEW PERIODS.

PRICING WILL BE DETERMINED ON THE BASIS OF USAGE OF
COPYRIGHTS BALANCED AGAINST THE OVERALL QUANTITY
OF SUBSCRIBERS THAT THE BROADCASTER TARGET HAS OVER
THE RELEVANT PERIOD OF THE AGREEMENT.

FOR A SUMMARY OUTLINE OF PROPOSED KEY TERMS, SEE
ATTACHMENT 4.

details of any dispute resolution pmcmdum (if any) proposed between
participants thxoug,haut the collective bargaining process; and

EACH PARTICIPATING MEMBER WILL HAVE THE RIGHT AT
THEIR OWN EXPENSE TO APPOINT AN INDEPENDENT AUDITOR
TO EXAMINE THE BOOKS AND ACCOUNTS OF AIR. AIR WILL
OFFER MEDIATION, CONCILIATION AND NEUTRAL
EVALUATION IN RELATION TO ANY DISPUTE THAT MAY ARISE
BETWEEN A PARTICIPATING MEMBER AND AIR IN CONNECTION
WITH  THE JOINT  LICENSING  AGREEMENT OR THE
NEGOTIATION THEREOF.

pmmparm md the ‘mr%{ throuahout the coiieuwc bdl g,)dmmg prom,ss ciﬂd

NO DISPUTE RESOLUTION PROCEDURE IS ENVISAGED AT THE
STAGE OF NEGOTIATION. THE TERMS OF THE JOINT LICENCE
PROPOSED WILL BE STRAIGHT FORWARD. IF A DISPUTE
CANNOT BE RESOLVED AS PART OF THE PROCESS OF
NEGOTIATION THEN NO JOINT LICENCE AGREEMENT WILL
RESULT. THERE IS NO NEED FOR DISPUTE RESOLUTION
PROCEDURES DURING THE STAGE OF NEGOTIATION AND ANY
SUCH PROCESSES COULD EASILY DELAY NEGOTIATION.

details of any dispute resolution procedure (if any) proposed to deal with
disputes throughout the term of contracts entered into with the target; and

THE JOINT LICENCE AGREEMENT WILL PROVIDE FOR
MEDIATION, CONCILIATION AND NEUTRAL EVALUATION IN
RELATION TO ANY DISPUTE THAT MAY ARISE BETWEEN AIR
OR A PARTICIPATING MEMBER AND THE TARGET.

details of proposed commencement and duration of contracts to be
negotiated with the target:

(refer to direction 9)

THE COMMENCEMENT DATE IS LIKELY TO BE IN THE SECOND
QUARTER OF THE FINANCIAL YEAR. THE COLLECTIVE
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LICENCE WILL RUN FOR A MINIMUM OF 6 MONTHS UP TO 3
YEARS WITH SPECIFIED REVIEW PERIODS.

(h)  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to possible price agreements:

THERE WILL BE A JOINT LICENSING FEE.

(iy  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to a possible or proposed exclusionary provision(s), including
but not limited to:

(i) the nature of the proposed or possible exclusionary provision(s) (for
example an agreement to withhold supply of the relevant goods or services
to the target); and

NO EXCLUSIONARY PROVISION IS ENVISAGED. IN THE EVENT

THAT THE TARGET DECLINES TO ENTER INTO A JOINT LICENSE,
IT WOULD BE ENTIRELY UP TO EACH MEMBER OF AIR TO

DECIDE FOR ITSELF AND INDEPENDENTLY OF EACH OTHER
THE FUTURE NATURE OF ITS RELATIONSHIP WITH THE TARGET.

(i) the circumstances in which the collective bargaining participants would

engage in the exclusionary provision(s), including but not limited to:

(A) details of the events that would trigger any such activity; and

(B) details of the process that would be followed in undertaking any such
activity; and

(Cy details of any proposed period of notice to be given to the target prior
to the commencement of such activity; and

(D) details of any dispute resolution procedure to be applied or offered to
the target prior to the commencement of such activity:

(refer to direction 10)

NO EXCLUSIONARY PROVISION IS ENVISAGED. SEE (i) ABOVE
Section C — public detriments
4. Market definition

Provide a description of the market(s) in which the goods or services
described at 3 (b) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(refer to direction 11)

THE RELEVANT MARKET IS THE AUSTRALIAN MARKET FOR
THE ACQUISITION AND SUPPLY OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA.

THE MAIN SUPPLIERS OF LICENCES FOR PUBLIC PERFORMANCE
RIGHTS AND TRANSMISSION RIGHTS FOR SOUND RECORDINGS
AND MUSIC VIDEOS IN AUSTRALIA ARE:

o  RECORD LABELS
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(a)

o  ARTISTS
o ARTIST MANAGERS
o MANAGERS

THE  MAIN  ACQUIRERS OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA ARE:

o  TELEVISION BROADCASTERS

o MUSIC CHANNELS

o ONLINE BROADCASTERS

o TERRESTRIAL AND DIGITAL RADIO

THERE ARE MANY DIFFERENT GENRES OF MUSIC. THE
REPERTOIRE TO BE COVERED BY THE JOINT LICENCE
PROPOSED WILL COVER A RANGE OF GENRES (EG. ROCK,
CLASSICAL). THE APPLICANTS DO NOT BELIEVE THAT THERE
ARE GENRE-BASED MARKETS — THE ORTHODOX DEFINITION OF

THE ONLY RELEVANT GEOGRAPHIC OR LEGAL RESTRICTION
ON THE SUPPLY OR ACQUISITION OF THE RELEVANT SERVICES
IS THAT A LICENCE FOR PUBLIC PERFORMANCE RIGHTS AND
TRANSMISSION RIGHTS FOR SOUND RECORDINGS AND MUSIC
VIDEOS IN AUSTRALIA IS LIMITED TO AUSTRALIA AND EACH
LICENSOR MUST BE ENTITLED TO LICENSE THOSE RIGHTS IN
AUSTRALIA, SUBJECT TO THOSE RESTRICTIONS, COPYRIGHT IS
AN UNLIMITED RESOURCE.

Public detriments

What will be the likely effect of the notified conduct on the prices of the
goods or services described at 3 (b) above and the prices of goods or
services in other affected markets? In answering this question please
provide facts and information to support the claims made:
IN THE APPLICANTS® VIEW, THERE ARE NO LIKELY PUBLIC
DETRIMENTS.
THE JOINT LICENCE PROPOSED IS NON-EXCLUSIVE. THE
TARGET CAN DEAL WITH ANY OF THE FOLLOWING PARTIES:
o THE LICENSORS, OR A SELECT NUMBER OF LICENSORS
(eg MAJOR RECORD LABELS WHO ARE NOT MEMBERS
OF AIR)
o PPCA (see comment below);
o AIR AND PARTICIPATING MEMBERS; OR

o MEMBERS OF AIR WHO WISH TO ENTER INTO A
SEPARATE LICENSING AGREEMENT.

Page 8 of 17



E BROADCASTERS HAVE A LICENCE WITH PPCA FOR THE
USE OF SOUND RECORDINGS BUT NOT FOR THE VIDEQO RIGHTS.
THE BROADCASTERS HAVE TRADITIONALLY PASSED THIS
RESPONSIBILITY TO THE CHANNELS, WHO HAVE ENTERED
INTO DIRECT LICENSING ARRANGEMENTS.

THE FEE FOR A THE JOINT LICENCE PROPOSED WILL BE
NEGOTIATED ON REASONABLE COMMERCIAL TERMS. IN THE
PAST THE TARGET HAS NOT PAID ANY FEE IN RELATION TO
THE PUBLIC PERFORMCANCE AND TRANSMISSION OF MUSIC
VIDEOS FOR WHICH THE COPYRIGHT IS HELD BY AN
INDEPENDENT RECORDING LABEL. ADOPTION OF A
COMMERCIALLY NEGOTIATED REASONABLE FEE INSTEAD OF
A FREE-RIDING FEE OF $0 IS NOT A PUBLIC DETRIMENT.

THE JOINT LICENCE PROPOSED DOES NOT INVOLVE PRICE
FIXING AS DEFINED UNDER SECTION 45A(1) OF THE TPA: THE
JOINT LICENCE TO BE OFFERED IS A JOINT PRODUCT THAT
COULD NOT BE OFFERED BY AIR OR BY ANY OF THE
PARTIPATING MEMBERS ALONE. ACCORDINGLY, AIR AND THE
PARTICIPATING MEMBERS ARE NOT COMPETITORS OR LIKELY
COMPETITORS.

THE JOINT PRODUCT TO BE SUPPLIED UNDER THE PROPOSED
JOINT LICENCE IS INTENDED TO AND WILL REDUCE
TRANSACTION  COSTS. THE JOINT PRODUCT IS PRO-
COMPETITIVE.  THE  JOINT  LICENCE  PROPOSED IS
NON_EXCLUSIVE - IT DOES NOT FORECLOSE SEPERATE

LICENSING DIRECTLY WITH COPYRIGHT HOLDERS.

“

g

(b) What other detriments may result from the notified conduct? In
answering this question please provide facts and information to support the
claims made:

NONE
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Section D — public benefits

6.

(a)

Pablic benefit claims

Provide details of the public benefits resulting or likely to result from the
proposed arrangement. In answering this question please provide facts and
information to support the claims made:

THE JOINT LICENCE PROPOSED WILL HELP TO SUPPORT THE
INDEPENDENT SECTOR BY CREATING AN AVENUE FOR THE
COLLECTION OF COPYRIGHT FEES TO WHICH COPYRIGHT
HOLDERS ARE ENTITLED BUT WHICH HAVE NOT BEEN PAID IN
THE PAST. THE MAIN POTENTIAL SOURCE OF COPYRIGHT FEES
ARE  BROADCASTERS, INCLUDING THE TARGET. THE
BROADCASTERS HAVE DIRECT LICENSING ARRANGEMENTS
WITH THE FOUR MAJOR RECORD COMPANIES BUT NO SUCH
ARRANGMENTS ARE IN PLACE WITH THE INDEPENDENTS,

AS REVENUES FROM CD SALES DECLINE, IT IS INCREASINGLY
IMPORTANT FOR RECORD COMPANIES TO BE ABLE TO DRAW
RESIDUAL REVENUES FROM A DIVERSE RANGE OF SOURCES,
NAMELY: VIDEO; SYNCHRONISATION; MOBILE; AND ONLINE.
ALL OF THESE REVENUE STREAMS ARE IMPORTANT IN THE
LICENSING OF COPYRIGHT CONTENT FROM THE MAJOR LABEL
SECTOR. THEY HAVE THE SAME POTENTIAL IMPORTANCE FOR
THE INDEPENDENT SECTOR.

THE IMPORTANCE OF THE INDEPENDENT MUSIC SECTOR TO
THE ECONOMY, TO CREATIVE ARTISTS AND TO THE PUBLIC
GENERALLY IS AS INDICATED IN ATTACHMENT 1.
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Section E - authority
7. Contact details
(a)  Name, contact telephone number and address of person authorised by the

notifying parties to provide additional information in relation to this
application:

STUART WATTERS

CHIEF EXECUTIVE OFFICER - AIR
437 SPENCER ST

WEST MELBOURNE VICTORIC 3003
PH: 03 8554 4330

MOB: 0438 758 847
(refer to direction 12)

1
{- 9 DEC ;%@,@zs'té' %
i

Sig gne ed by/on %taeha}f of the applicants

( metmn in Organisation)
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DIRECTIONS

9.

1.

12.

Where the notice is given by or on behalf of a corporation, the name of the corporation is
to be inserted in item 1 (a), not the name of the person signing the application and the
application is to be signed by a person authorised by the corporation to do so.

Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which notification is given.

A collective bargaining notification can not be lodged by a trade union or a trade union
representative,

Where the applicant will be a participant in the collective bargaining arrangements (rather

than a representative of participants) the name of the applicant must also be included.
Where those persons are corporations, list the corporation’s name and address.

The applicant, in lodging a notification on behalf of others, must obtain their consent to
do so and provide proof of that consent.

Where the target is a corporation, provide the corporate name.

The collective bargaining notification process is only available to parties that reasonably
expect to make one or more contracts with the target about the supply or acquisition of
goods or services the subject of the notification.

The value of the contract to be collectively negotiated between the target and each
participant is not to exceed $3 million (or such other amount as is prescribed by the
regulations) per participant in any twelve month period.

To the extent that the collective bargaining arrangements have been reduced to writing,
provide a true copy of the arrangement. To the extent that the collective bargaining
arrangements have not been reduced to writing, provide a full and correct description of
the key terms that have not been reduced to writing.

cIn simple terms an exclusionary provision exists where the proposed contract,

arrangement or understanding is made by businesses (at least two of whom are
competitors) for the purpose of preventing, restricting or limiting the supply of services to
particular persons or classes of persons by all or any of the parties to the contract,
arrangement or understanding.

In the context of collective bargaining, an exclusionary provision(s) may include
contracts, arrangements or understandings (whether currently in existence or fo be made
or arrived at during the term of the notification) between collective bargaining
participants to limit or restrict their dealings with the target including contracts
arrangements or understandings to:

(a)  withhold the supply of goods or services from the target; or
(by  refuse or decline to acquire the goods or services of the target;

whether such conduct was absolute, limited or subject to certain ferms or conditions. This
is sometimes referred to as a collective boycott.

Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is

the subject matter of the notification.

The notification must be signed by a person authorised by the applicant to do so.
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ATTACHMENT 1

BACKGROUND ON THE AUSTRALIAN INDEPENDENT RECORD LABELS

ASSOCIATION AND THE INDEPENDENT RECORD SECTOR

The Australian Independent Record Labels Association Ltd (AIR) is the peak
body for Australian owned record labels. AIR pro-actively serves and
represents the interests and development of Australian independent recording
labels across Australia and internationally. There is no other membership
organisation in Australia that represents the interests of independent recording
labels, which represents around 85% of all Australian recorded music.

AIR's primary purpose is to foster an ever increasing marketplace for
Australian independent music and assist in the long-term development, growth
and success of Australia's independent recording industry both in Australia
and overseas.

The formal objectives stated in AIR's constitution are:

N

To assist in the exploitation of copyrights created and owned by
Australian independent record labels

To promote a commercially viable industry environment which is
conducive to growth of the Australian independent sector and to the
development of the artists that it represents

To encourage and facilitate cultural expression through Australian
music at local, national and international levels

To advocate the values and interests of the Company and the
Australian independent sector in accordance with these Objects

To do all things as are necessary, incidental and conducive to the
attainment of the above objects and to the development of the
Australian music industry at large.

The Australian independent music industry makes up about 85% of the entire
Australian recording industry. Members of this industry are Australian owned
and not owned by multinational record companies (which make up the other
15% of the industry). Unlike these multinationals, industry members do not
have an international company network through which to distribute their
product and rely on establishing international licensing relationships on a
business to business basis.

Independent recording labels produce the vast majority of work by Australian
artists in all genres, but particularly in niche genres such as Australian jazz,
electronica and dance music. This specialisation in niche genres also sets
Independents apart form the multinationals.

Independent recording labels range from small niche-market labels to large
organisations with a turn over of $50 million per year. Artists represented by
the Australian independent recording industry include well known names such
as Savage Garden, John Butler Trio, Killing Heidi, Vanessa Amorosi, Missy
Higgins, James Morrison and AC/DC.
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The International Federation of the Phonographic Industry (IFPI) represents
the recording industry worldwide through its membership of over 1,450
members spanning 70 countries, It was noted in a recent report on sales figures
for the first half of 2004 that Australia has the 7™ largest music industry
market in the world and that Australia’s maintenance of sales is primarily
buoyed by a “strong local repertoire”.

The principal property traded by the independent recording sector is the
copyright in a recording. These copyrights are principally traded through CD
sales, but also through use of recordings in films and other multimedia.
However, as the industry adapts to recent changes and external pressures,
sound recording files are now able to be traded through a variety of additional
means from digital downloading sites, to synchronisation on mobile phone
carrier services. AIR is at the forefront of enabling its members to maximise
their capacity to exploit these new mediums to their (and Australia’s)
advantage.

Within the larger music industry it is the independent record labels that fulfil
the role of supporting new artists and developing new markets. In contrast,
the major recording companies tend to sign up product once it has had market
recognition and represents a substantial profitable return.

Independent record labels have a strong track record in promoting Australian
music overseas and have been responsible for most well known Australian
music export examples, except in the cases of silverchair and Mental as
Anything.

The independent record industry represents at least 85% of the total Australian
music industry. The other 15% is represented by multinationals which are not
Australian owned. It is difficult to determine the exact market share figure that
this represents as there are inadequate statistical collection services present in
the Australian recording industry, but anecdotal evidence would suggest that
the independent sector represents anywhere between 25 and 30% of the
market share in economic terms.
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ATTAGHMENT 2

PARTICIPATING MEMBERS

Page 15 of 17



SELE "DIA 881 X09 Od 881 X02 Od
L1 € DiA BLBA YINOS 8909 X08 Od

ZIZr QD 'sauSd UM L S[BASUBIBH YIE X008 Od

08¥%Z 'MSN 'SeUng $92 X08 Od
Z8LE "OIA ‘BRI IS 617 X08 Od
LO0F ‘QTI0 'suBgsSug ££61 X089 OdD
0P0Z 'AASN IPIBYYDIST L06 X0F Od
099E ‘DIA INCWASS §LOL X08 Od
PZLE "OIA Hemisquiasd IS UBPOIS |
ZOSY ‘G0 'eliiad 9/¢ XOF 04

CH07 ‘AASN ‘SHASUDSIT DY IISUSUN 1 /L/S0/0
0z0Z ?mm JOoSBIY P USY 6~/ 9 1UN
Z107 MSN ‘siiH ALRgmeAS G851 X0g Od
€807 ‘MSN ‘ugpmobieg N IS SUIGPOOAA Ly
0817 ‘AASN ‘e20BUSBID €18 X0g OdD
9078 “OIA Hijed LBglY Py PIeL vy

212y (VI SISIBAA SRIDBIEA 'SALI(] QIODOUALIOD T1L/CT

0578 ‘DA '0BJOD JUB0SBID SUCISULOT g
SO0E ‘DIA 'DaW Aoizid ZELzZ Xog Od

£8/Z 'MSN ‘Uosme 96 xog 'O'd

7107 MSH Sl ALIBOMBAS '¥ZHT X0 Od
LBLE DIA ‘UBIBId 1S SHIARIS LAL/E BINg
002 'AMSN pieypurt 1eaas Aeaj egl
LOLE DIA UBILBIL IS BIINSIS L/ L/C SUNG

Zy07 AMSN ‘UmOMEN ‘GvG X049 Od

LOLE DA TUBIUBIZ 18 I8ZI B

OY0T AASN IDIBLOIST 188nS YOMMUBY 6G-18
wmmm OIA uoumibes ‘gyiy X0G od

0ey | P10 'BSSBIg 'PBOS XOF Od

mm;m INOGPR IS8 1S Jesuadg www
0 m ‘STHH AYYNS '$8 %08 O

8007 OO 'wed sifed ‘gigl xmm cﬂw

BERILDY

TR RV I E o) L e
oo IS WBhEUBIUAYAD UL

05 SpIcos N Es U DB
G5 INoIoopUNoSDNBRoD

03 epIoosipesDMaIDUE

WS USSEEqs0Ea8

WG U0SesepUB e EPUBIIE
BT eloUDepIcssosippal
IG5 SPICoBIACGOIUOSIALD]

UIGS FBASpaIs WD
%oo.wmmnﬁmwmmmmmwwmw&@mmmﬁ

LICOTHBUNOLDBUSIEUISID ]
HIGAREL e 19 T

ne oy issepeInnpuByEd
HEREIR = e NRE ]

B UI00 18Ua a0 EpIo]

U053 BSOS SEEn SR IS0ISBIED
o3 UOTIG S be oI

[0S EUOUSpI0038eZAB 155150000
Uioo Selueasnousng

oo eUibpuswAcoas

(100 SPUnCSAIBPUNCO M UTLBL
IG5 EpIcoB U eqD MBS
oS RIS IESADH]

R e I o) [N

NEH00 SHOBS AMDSITTS
i05SpICo3IS8800DEl mwmk.mmm

e 00 SDICoBIAYEIEI0U
HEUI00 SPI0OSIUMGILICEGED) ﬁmmwm,
RN R EN G s
FE Ui 0008 1I500N I pIAED

UG5 SN Biau s
EaEpunbeuspuiEne
e

feny Asusy
UOSBWERr ULy
Jeuied jig

IDMIBAA ABIDUY
ussusr pig
UCISEY BDUBLY
SSULH BANT
IR AUO S
IBLUSUIBBAA UL L
IBDIBA ABIDUY
eusieyy 2ibied
enbsed 1pigy
Aeom nmrwwz
Biziry
UBISSUWILG m.wwo‘w
SOWSOD BB
donug sbteyy
1sdoon eibuy

ulzpy weysls

Bupiipn ewiwz
peqdwes Apnp
Bupiips sty

buneyy siYD
UBLLLIBDUAY UBG
Rl BiBwg g

RICLIBLIOT UEDDEP

Sippiy Lemelg
ENOIPOA DIAR(

SRy

JUSWUBLSIUT UOIDY
SDIO08Y A0G $ ALILININ
SPIODON YEVSH BUC L
INOIOOPUNGS
peay zzer
SPICDDI JBLUBAOUI XIUB0UJ
SPIODBI 18D DIAA
SpI008Y O8I DaY
SDI0DEH ADE DILOS
SPICOSY JBAIS palsUiBY
ege AiasT
SDICO8Y snuuIng
SBAIA SARESID
DISSBIT) SININd
DISN JBpUBART
DISNIA 188 09
SOLWSOD SBuRC
SDICOBY MBO

EH2HASIY M5
28noysNg

BjiouD sus Axoodg ey
SPUNGY AIBpuncg

SRI0O8Y UISEg

niewy

50I008Y WING

anfea Aa
S0IG ﬁm 282q0
0@y Aysiy




SOEZ MSN ‘UCIQUIET MBN 19818 uBWSal] G
oLZy ‘G0 ‘Aeg Aemeuny gL/ Xog Od
1617 'AMASN 'S3HOOH UHON 8867 Xod Od
SeZL 'MSN ‘ASUDPAS UINOS 871V X08 Od
Son0p 'aD ‘Buomol 86} Xog od
SROE "OIA 'POSIOBIN PY Hiupieid VB2
0763 'YAA 'UoESH UHON S8Z XO8 Od
0GZZ 'AMSN 'PIOISOD YUON IS puoulQ 0L
LOLE "OIA ‘MY 0822 X08'0'd
g YAA ‘Uied 19848 18id 815-41¢
¥ 'O ‘suiBld suMoig 1€ X08 Od
AR Q mmmﬁmﬁﬁmw IS B2I0EDE L L
imm “DIA TPIOISTOUQY 36 JedieH §
9€1€ 'DIA "UOPACID 1904 X0g Od
0107 'AASN 1snybulieg 981 ) X0g Od
£Z0E 'DIA ‘Spisuing pEOY Ulinog g
077 ‘AASN ‘SIANOLLBI 0508 X08 Od
wmmw 1D IPUIMIPUOOT) 19843 SPIMESDLL 0)
015 'YS “ed ANGSEES DAL DOOMBDIIAA 12

o507 w W,m wmﬁm« SUCUBINON Bsns wmhommw wrwu\ Qi
IN8TA S mxm mmmﬁ yogag JOoCULIBLILIBL IS m%mmﬁ AR
SY0Z 'AASN ‘DisibegeH 262 X0g O'd
SOPe UiA g2 \mwwwﬁ 3,m ¥eal) SN0 257

0100 DA TSIOOULION 17 X08 Od
2007 "OTD ‘jBiue] uoyiuBH X;m. X0g Od

mmm

0/0€ OIA BLOOHIHON pECH 8 xm 00z
pELE "DIA TPOOM mwmm A L8
8ZLE "OIA D8 HiH X0G 016 X058 Od

e 0T SpIoBIUdITD NS JIB L
BICicoyLidDSEnu
REI00 BZUNGIIBNs

WICo SBUCsUIBACTIDE U UEIsEaeS
REBU DUCUDIgD USESD

o5 pUOHBIG D IBIUSIAw 58]

LSS emzZzelpuse

NE UG SpIODBIUBAEIESDBO0503]
Newod Baipow ayd

AE UGS SDI0S8IGIUCSIBAAUTIGI
NELIOD SRHMOUAEIS DS

ne oS CoUBAD LI

NE LGS qUICISgwo]

WO HeUROUDISEMILDDEUY
GO BIACHEIOI
NEWOSI0BLUGOIBUDIABLLIND]
NN s T It

NE S DUCCHIGED DUIICSLISA
IOD MOAICSSIoUICUID

e WO ADUBDESRDERIIDSSS18]
oS ensEipneeibDatl

GO DUCEBIGDIDECIUDIY

e 0T GOUBATDSDIOISIO0UE]
AEICH DRAULS TR ISTDAND

SIS LF UGG S0USIAE]

OE OO OCUSIEDS SNoIEl
LIOD DB BEIDSE

A UGS SpICORISENCUIEUIS DB

ISN0B MBSUIBN
CIBUIUBABE LY
ang

SSBUT UBNSBOSS
UBZEYD oIy
SBIBHAA WEDY 837
BOICT uBlY
NOWIIC) LOBUNS
UBLISYMON Hid
phoiT uBLIPY
neleg a8y
UEISUng Mo
JiZpUBd Wicy
85IN07 UBY

SHiz Ben
Aunygeq ugiueg
poomulion ueba )
Buyig suog

g7 Bep oui
GAULIB 88848 )
qreiBopy ul L

Aey BipuBxely
BIBLIBUDBI LIS
uBLoRIg AND
ysybuz mummwﬂm‘m
#

2RILOG MBIpU
ML SHUBH

SPICDSY WAW
10pUld

DISN BZUNG

, WNONW

2108 1808 SUL
JSIUSHAA WEDY 837
VAA ZZer

3DI0DSS UBARIED

D 1iud

SDI00BY DIUOSIBUAN
spiy Buiuelg
LFLSIUIAA

duioig

SpPICOTY B8IAA uopbuy
Sid AOD

SPICOSY BZ0(
spi008 swebpug
peen uodespa

MOM, 3O BSNOH
SLI008Y AUIDIOO

pUBE SUCHBULOA
ABWUB L DOPUBIXT
SDICOBY [O0UBEH
oy seideysy
(P WOty
SDI0DBH HOOUS
SDICOSY SEBGOUDT
SRIGOEN BEN0H EWS



ATTACHMENT 3

CONSENT OF PARTICIPATING MEMBERS
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From: AIR [air@mail-hub.net]

Sent: Monday, 15 December 2008 2:37 PM

To: stu@air.org.au

Subject: Proposed Collective Bargaining Negotiations

AUSTRALIAN
INDESERDENT
RECORD LABELS
ASSOCIKTION

Dear Members
We are writing this notice to the membership to inform you of recent action being taken by AIR on behalf of its members.

AIR is filing a Collective Bargaining Notification to the Australian Consumer Competition Commission (ACCC) under the Trade Practices
Act. The end goal of this is to get an immunity from liability from price fixing and other provisions of the Trade Practices Act so that AIR
can act on behalf of its members and negotiate collective licensing arrangements for the sector. Any license arrangement with AIR will be
non-exclusive and our members are free to negotiate their own licenses where they want to do so. Further, if you have an existing
license in place with a potential licensing target for AIR, that existing licence will not be affected by the new AIR coliective licensing
arrangements. :

There are currently a number of end users of recorded music and music video in Australia who currently may not have licenses in place
to pay the independent sector. By contrast, the multinational subsidiaries are paid for use of content in a variety of formats.

The current proposed targets of collective negotiation by AIR are:

Foxtel
Austar
Optus
Telstra

Their music content channels / outlets include:

MTV
XYZ
Fuel TV.
Bigpond

If you would like to be covered by the proposed collective bargaining negotiations with ficensees, please indicate by following the link
provided and clicking the yes option }ink. You will need to do this by Friday August 15th.

If you do not agree to participate you will not be able to share in the licensing fees payable under the licences to be collectively
negotiated. AIR therefore believes that it is strongly in the interest of all members to opt in.

If you have any questions please don't hesitate to forward them to in
manner.

org.ay and we will seek to clarify them for you in a timely

Sincerely

Stuart Watters

CEO

AIR

. You have received this email because you are an AIR member or have requested information from us. If
vou have received this email by mistake, you can remove your details here.



To update your details click here



ATTACHMENT 4

SUMMARY OUTLINE OF PROPOSED KEY TERMS

ftem

Term

Summary

Licence scope

A non-exclusive licence to broadcast music videos, but anly
on specified Music Video Channels; and

in accordance with all of the conditions applicable to the broadcaster's
licence issued under the Broadeasting Services Act.

“Music Video Channels” are television channels where music videos comprise
at least 25% of the total programming content by duration {calculated over a
calendar week, and excluding advertisements, sponsorship announcements
and other promotional content).

Licensed repertoire

Al music videos in which the copyright is owned or controlled in Australia by
Participating Members.

3 Term An initial period of [ | months, with automatic renewals for further { 1 month
periods unless either party terminates by notice in writing.

4 Reporting Licensees will provide quarterly video usage reports, setting out (in the form of
a "broadeast fog”) the details of all music videos broadcast on each Music
Video Channel, including the details of any directly licensed music videos.
Licensees will also provide guarterly reports detailing the number of domestic
and commercial subscribers with access to the Music Video Channels.

& Licence fees Licence fees are payable quarterly. The fees are calculated monthly on the

(GST Exclusive) basis of the subscriber numbers reported by the licensee.

[Categories & formulas to be negotiated].

8 invoicing and payment Following receipt of the quarterly video usage and revenue reports (see ltem 4

above}, a tax Invoice will be issued for the amount of the licence fees.

All invoices are payable within 14 days of receipt.
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Form GA

Commonwealth of Australia
Trade Practices Act 1974 — subsection 9348 (1)

NOTIFICATION OF COLLECTIVE BARGAINING

This form is to be completed by applicants proposing to engage in collective bargaining
arrarigements.

11 lodging this: form, applicants must include all information, including supporting évidence

Where there is insufficient space on this for to-fufnish.the required information, the:
information is to be shown on Separdte sheets, numbered consecutively and signed by or on
behalf of the applicant.

Protection. provided by the notification extends only to the collective bargaining

arrangements described in the form,

STPFRRIE SRR T = et e st e e

[
{
~ that they wish the Comnijssion take into account in assessing their notification,

==

To the Australian Competition and Consumer Commission:

Notification is hereby given under subsection 93AB (1) of the Trade Practices Act

1974¢.

to make, or propose to make, a contract containing a provision of the kind
referred to in paragraph 45 (2)(a) of the Trade Practices Act 1974; oy

to give effect to a provision of a contract where the provision is of the kind
referred to in paragraph 45 (2)(b) of the Trade Practices Act 1974.
(Strike out if not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

Section A — general information

L
(@

CBooo6)

(b)

Applicant

Name of the applicant:
(refer to Direction 1)

AUSTRALIAN INDEPENDENT RECORD LABELS ASSOCIATION
LTD (AIR) AND PARTICIPATING MEMBERS OF AIR

Description of business carried on by the applicants:
(refer to Direction 2)

AIR IS A NATIONAL INDUSTRY ASSOCIATION, PROACTIVELY
SERVING AND REPRESENTING THE INTERESTS AND
DEVELOPMENT OF AUSTRALIAN INDEPENDENT RECORDING
LABELS ACROSS AUSTRALIA AND THE WORLD,

SEE FURTHER ATTACHMENT 1.

THE PARTIPATING MEMBERS LISTED IN ATTACHMENT 2 ARE
INDEPENDENT RECORDING LABELS.



(©)

(d)

(a)

(b)

{c)

Is the representative of the applicant lodging the notice a trade union, an
officer of a trade union or a person acting on the direction of a trade union?
(refer o Direction 3)

NO

Address in Australia for service of documents on the applicants:

437 SPENCER ST

WEST MELBOURNE

VICTORIA 3003

Lodged on behalf of

Provide names and addresses of all persons on whose behalf the notification
is lodged and who propose to participate in the collective bargaining
arrangements:

(refer to Direction 4)

DETAILS FOR AIR ARE SET OUT IN 1. ABOVE. SEE ATTACHMENT
2 FOR DETAILS OF THE OTHER APPLICANTS.

Provide proof of the consent of each of the persons listed at 2 (a) above
agreeing to the lodgement of the notification on their behalf:

(refer to Direction 5)

SEE ATTACHMENT 3. THIS REFERS TO THE LETTER THAT WAS
SENT TO EACH MEMBER (LE. THOSE PARTICIPANTS REFERRED
TO IN ATTACHMENT 2) AND PROMPTED THEM TO PROVIDE
THEIR DIGITAL SIGNATURE AS PARTIES TO COLLECTIVE
BARGAINING ARRANGEMENTS. THE TECHNOLOGY USED TO
OBTAIN THE DIGITAL SIGNATURES ENSURED THAT EACH
DIGITAL SIGNATURE PROCESSED WAS SPECIFIC TO THE

Provide the following information relating fo a notification:

(i) Does this notification relate to a notification previously lodged with the
Australian Competition and Consumer Commission and for which a
concessional fee is claimed?

NO

(i1) details of the first-mentioned notification, including but not limited to:
(A) the name of the applicant; and
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(B) the date the notification was said to be lodged; and
(C) if known or applicable — the registration number allocated to
that collective bargaining notification.

N/A
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Section B — collective bargaining arrangements

()

(b)

(c)

(d)

Proposed collective bargaining arrangements

Provide: the name and address of the target; the name, position and
telephone contact details of an appropriate contact at the target; and a

description of the business carried on by the target:
(refer to direction 6)

FOXTEL

FOXTEL MANAGEMENT PTY LIMITED
068 671 938

5 THOMAS HOLT DRIVE

NORTH RYDE

NSW 2113

Provide a description of the goods or services which the participants of the
collective bargaining arrangements (listed at 2 (a) above) propose to supply
to or acquire from the target:

THE  PARTICIPANTS IN  THE COLLECTIVE BARGAINING
ARRANGEMENTS PROPOSE TO SUPPLY MASTER RECORDING
COPYRIGHTS INCLUSIVE OF AUDIO AND VISUAL RIGHTS
UNDER LICENSE TO LICENSEES ACROSS A RANGE OF
TRANSMISSION MEDIUMS.

Do the participants of the proposed collective bargaining arrangements (see
2 (a) above) reasonably expect to make one or more contracts with the
target about the supply to or acquisition from the target of one or more of
the goods or services (listed at 3 (b) above)?

(refer to direction 7)

YES. ONE CONTRACT FOR EACH TARGET IS PROPOSED. ALL
APPLICANTS WILL BE PARTIES TO THE CONTRACT. UNDER THE
CONTRACT EACH PARTICIPATING MEMBER OF AIR WILL AGREE
TO LICENSE THEIR RELEVANT RESPECTIVE RIGHTS TO THE
TARGET.

In relation to (¢) above, provide details of the basis upon which that
expectation is held including details of past contracts with the target:

A JOINT LICENSING ARRANGEMENT IS PROPOSED UNDER
WHICH EACH PARTIPATING MEMBER OF AIR WILL LICENSE
THEIR RELEVANT RIGHTS TO EACH PARTICULAR TARGET. THIS
MODEL DIFFERS FROM THE PPCA COLLECTIVE LICENSING
MODEL -NO COLLECTIVE LICENCE WILL BE ISSUED BY AIR
AND ACCORDINGLY THERE WILL NOT BE ANY INPUT LICENCE
BETWEEN THE PARTICIPATING MEMBERS AND AIR.
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(©)

{g)

(i)

A JOINT LICENCE HAS NOT PREVIOUSLY BEEN OFFERED BY
THE PARTIPATING MEMBERS OR ANY OTHER MEMBERS OF AIR.

AIR HAS NOT PREVIOUSLY OFFERED A COLLECTIVE LICENSE.

SOME AIR MEMBERS HAVE PREVIOUSLY ENTERED INTO
DIRECT LICENSING ARRANGEMENTS., HOWEVER, SUCH
ARRANGEMENTS ARE EXCEPTIONAL GIVEN THE TRANSACTION
COSTS OF ENTERING INTO NUMEROUS SEPARATE LICENSING
ARRANGMENTS. THE JOINT LICENCE PROPOSED IS INTENDED
TO REDUCE THE TRANSACTION COSTS CONSIDERABLY.

Do the participants of the collective bargaining arrangements (listed at 2 (a)
above) reasonably expect that contractual payments between the target and
each participant will not exceed $3 million (or any other amount prescribed
by regulation) in any 12 month period, and on what basis?

(refer to direction 8)

YES

In relation to (¢) above provide an estimation of the contractual payments
expected between the target and each participant in relation to the goods
and services (listed at 2 (a) above):

GIVEN THE SIZE, NATURE AND FRAGMENTATION OF THE
INDEPENDENT RECORDING SECTOR IN AUSTRALIA, IT IS
DIFFICULT TO ESTIMATE THE AMOUNT OF THE CONTRACTUAL
PAYMENTS FOR A JOINT LICENCE. THE AMOUNT NEGOTIATED
FOR A JOINT LICENCE WILL BE DISTRIBUTED TO
PARTICIPATING MEMBERS AFTER DEDUCTING A SMALL
AMOUNT FOR ADMINISTRATION COSTS., THE DISTRIBUTION
SCHEME WILL BE COMPARABLE TO THAT USED BY PPCA IN
PPCA’S COLLECTIVE LICENSING ARANGEMENTS.

Provide a description of the collective bargaining arrangements proposed
including, but not limited to:

the process by which participants propose to undertake collective
bargaining with the target; and

AIR - WILL NEGOTIATE THE PROPOSED JOINT LICENSING
AGREEMENT ON BEHALF OF THE PARTICIPATING MEMBERS.
the type of terms and conditions expected to be negotiated in collective

bargaining arrangements (for example: price; non-price conditions of
supply such as contract periods etc); and

PARTICIPATING MEMBERS WILL EACH GRANT TO EACH
TARGET A NON-EXCLUSIVE LICENSE TO EXERCISE ANY OR ALL

OF THEIR RIGHTS. THE LICENSED RIGHTS WILL BE PUBLIC
PERFORMANCE  AND  TRANSMISSION RIGHTS FOR MUSIC
VIDEOS.
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(ii)

(iv)

(vi)

THE RIGHTS GRANTED WILL BE TECHNOLOGY NEUTRAL, THUS
ALLOWING FOR THE NEGOTIATION OF A SUITE OF RIGHTS
(BROADCAST; COMMUNICATION; DOWNLOAD; BLANKET USES..
THIS IS BECOMING AN INDUSTRY NORM SO AS TO MINIMISE
THE NEED FOR MULTIPLE LICENSING AGREEMENTS.

LICENSE FEES WILL BE PAYABLE QUARTERLY BASED ON
USAGE AND REVENUE REPORTS.

CONTRACT PERIODS ARE LIKELY TO BE FOR A MINIMUM OF 6
MONTHS UP TO A MAXIMUM OF 3 YEARS WITH SPECIFIED
REVIEW PERIODS.

PRICING WILL BE DETERMINED ON THE BASIS OF USAGE OF
COPYRIGHTS BALANCED AGAINST THE OVERALL QUANTITY
OF SUBSCRIBERS THAT THE BROADCASTER TARGET HAS OVER
THE RELEVANT PERIOD OF THE AGREEMENT.

FOR A SUMMARY OUTLINE OF PROPOSED KEY TERMS, SEE
ATTACHMENT 4.

details of any dispute resolution procedure (if any) proposed between
participants throughout the collective bargaining process; and

EACH PARTICIPATING MEMBER WILL HAVE THE RIGHT AT
THEIR OWN EXPENSE TO APPOINT AN INDEPENDENT AUDITOR
TO EXAMINE THE BOOKS AND ACCOUNTS OF AIR. AIR WILL
OFFER MEDIATION, CONCILIATION AND  NEUTRAL
EVALUATION IN RELATION TO ANY DISPUTE THAT MAY ARISE
BETWEEN A PARTICIPATING MEMBER AND AIR IN CONNECTION
WITH  THE JOINT LICENSING AGREEMENT OR THE
NEGOTIATION THEREOFE.

details of any dispute resolution procedure (if any) proposed between
participants and the target throughout the collective bargaining process; and

NO DISPUTE RESOLUTION PROCEDURE IS ENVISAGED AT THE
STAGE OF NEGOTIATION. THE TERMS OF THE JOINT LICENCE
PROPOSED WILL BE STRAIGHT FORWARD. IF A DISPUTE
CANNOT BE RESOLVED AS PART OF THE PROCESS OF
NEGOTIATION THEN NO JOINT LICENCE AGREEMENT WILL
RESULT. THERE IS NO NEED FOR DISPUTE RESOLUTION
PROCEDURES DURING THE STAGE OF NEGOTIATION AND ANY
SUCH PROCESSES COULD EASILY DELAY NEGOTIATION.

A

details of any dispute resolution procedure (if any) proposed to deal with
disputes throughout the term of contracts entered into with the target; and

THE JOINT LICENCE AGREEMENT WILL PROVIDE FOR
MEDIATION, CONCILIATION AND NEUTRAL EVALUATION IN
RELATION TO ANY DISPUTE THAT MAY ARISE BETWEEN AIR
OR A PARTICIPATING MEMBER AND THE TARGET.

details of proposed commencement and duration of contracts to be
negotiated with the target:
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(refer to direction 9)

THE COMMENCEMENT DATE IS LIKELY TO BE IN THE SECOND
QUARTER OF THE FINANCIAL YEAR. THE COLLECTIVE
LICENCE WILL RUN FOR A MINIMUM OF 6 MONTHS UP TO 3
YEARS WITH SPECIFIED REVIEW PERIODS.

() Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to possible price agreements:
THERE WILL BE A JOINT LICENSING FEE.

(i)  Identify any parts of the proposed collective arrangements deseribed in 3 (g)
which relate to a possible or propesed exclusionary provision(s), including
but not limited to:

(i) the nature of the proposed or possible exclusionary provision(s) (for
example an agreement to withhold supply of the relevant goods or services
to the target); and

NO EXCLUSIONARY PROVISION IS ENVISAGED. IN THE EVENT
THAT THE TARGET DECLINES TO ENTER INTO A JOINT LICENSE,
IT WOULD BE ENTIRELY UP TO EACH MEMBER OF AIR TO
DECIDE FOR ITSELF AND INDEPENDENTLY OF EACH OTHER
THE FUTURE NATURE OF ITS RELATIONSHIP WITH THE TARGET.

(ii) the circumstances in which the collective bargaining participants would

engage in the exclusionary provision(s), including but not limited to:

(A) details of the events that would trigger any such activity; and

(B) details of the process that would be followed in undertaking any such
activity; and

(C)  details of any proposed period of notice to be given to the target prior
to the commencement of such activity; and

(D) details of any dispute resolution procedure to be applied or offered to
the target prior to the commencement of such activity:

(refer to direction 10)

NO EXCLUSIONARY PROVISION IS ENVISAGED. SEE (i) ABOVE
Section C ~ public detriments
4. Market definition

Provide a description of the market(s) in which the goods or services
described at 3 (b) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(refer o direction 11)

THE RELEVANT MARKET IS THE AUSTRALIAN MARKET FOR
THE ACQUISITION AND SUPPLY OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA.
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(a)

THE MAIN SUPPLIERS OF LICENCES FOR PUBLIC PERFORMANCE
RIGHTS AND TRANSMISSION RIGHTS FOR SOUND RECORDINGS
AND MUSIC VIDEOS IN AUSTRALIA ARE:

o RECORD LABELS

o  ARTISTS

o ARTIST MANAGERS
o  MANAGERS

THE MAIN  ACQUIRERS OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA ARE:

o TELEVISION BROADCASTERS

o MUSIC CHANNELS

o  ONLINE BROADCASTERS

o TERRESTRIAL AND DIGITAL RADIO

THERE ARE MANY DIFFERENT GENRES OF MUSIC. THE
REPERTOIRE TO BE COVERED BY THE JOINT LICENCE
PROPOSED WILL COVER A RANGE OF GENRES (EG. ROCK,
CLASSICAL). THE APPLICANTS DO NOT BELIEVE THAT THERE
ARE GENRE-BASED MARKETS — THE ORTHODOX DEFINITION OF
THE PRODUCT MARKET IS THAT IT INCLUDES ALL GENRES.

THE ONLY RELEVANT GEOGRAPHIC OR LEGAL RESTRICTION
ON THE SUPPLY OR ACQUISITION OF THE RELEVANT SERVICES
IS THAT A LICENCE FOR PUBLIC PERFORMANCE RIGHTS AND
TRANSMISSION RIGHTS FOR SOUND RECORDINGS AND MUSIC
VIDEOS IN AUSTRALIA IS LIMITED TO AUSTRALIA AND EACH
LICENSOR MUST BE ENTITLED TO LICENSE THOSE RIGHTS IN
AUSTRALIA. SUBJECT TO THOSE RESTRICTIONS, COPYRIGHT I8
AN UNLIMITED RESOURCE.

Public detriments
What will be the likely effect of the notified conduct on the prices of the
goods or services described at 3 (b) above and the prices of goods or
services in other affected markets? In answering this question please
provide facts and information to support the claims made:

IN THE APPLICANTS® VIEW, THERE ARE NO LIKELY PUBLIC
DETRIMENTS.
THE JOINT LICENCE PROPOSED IS NON-EXCLUSIVE. THE
TARGET CAN DEAL WITH ANY OF THE FOLLOWING PARTIES:
o THE LICENSORS, OR A SELECT NUMBER OF LICENSORS
(eg MAJOR RECORD LABELS WHO ARE NOT MEMBERS
OF AIR)
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o PPCA (see comment below);
o AIR AND PARTICIPATING MEMBERS; OR

o MEMBERS OF AIR WHO WISH TO ENTER INTO A
SEPARATE LICENSING AGREEMENT,

THE BROADCASTERS HAVE A LICENCE WITH PPCA FOR THE
USE OF SOUND RECORDINGS BUT NOT FOR THE VIDEO RIGHTS.
THE BROADCASTERS HAVE TRADITIONALLY PASSED THIS
RESPONSIBILITY TO THE CHANNELS, WHO HAVE ENTERED
INTO DIRECT LICENSING ARRANGEMENTS.

THE FEE FOR A THE JOINT LICENCE PROPOSED WILL BE
NEGOTIATED ON REASONABLE COMMERCIAL TERMS. IN THE
PAST THE TARGET HAS NOT PAID ANY FEE IN RELATION TO
THE PUBLIC PERFORMCANCE AND TRANSMISSION OF MUSIC
VIDEOS FOR WHICH THE COPYRIGHT IS HELD BY AN
INDEPENDENT  RECORDING LABEL. ADOPTION OF A
COMMERCIALLY NEGOTIATED REASONABLE FEE INSTEAD OF
A FREE-RIDING FEE OF $0 IS NOT A PUBLIC DETRIMENT.

THE JOINT LICENCE PROPOSED DOES NOT INVOLVE PRICE
FIXING AS DEFINED UNDER SECTION 45A(1) OF THE TPA: THE
JOINT LICENCE TO BE OFFERED IS A JOINT PRODUCT THAT
COULD NOT BE OFFERED BY AIR OR BY ANY OF THE
PARTIPATING MEMBERS ALONE. ACCORDINGLY, AIR AND THE
PARTICIPATING MEMBERS ARE NOT COMPETITORS OR LIKELY
COMPETITORS.

THE JOINT PRODUCT TO BE SUPPLIED UNDER THE PROPOSED
JOINT LICENCE IS INTENDED TO AND WILL REDUCE
TRANSACTION  COSTS.  THE JOINT PRODUCT IS PRO-
COMPETITIVE. THE  JOINT  LICENCE  PROPOSED IS
NON EXCLUSIVE - IT DOES NOT FORECLOSE SEPERATE
LICENSING DIRECTLY WITH COPYRIGHT HOLDERS.

(b) What other detriments may result from the notified conduct? In
answering this question please provide facts and information to support the
claims made:

NONE

Section D — public benefits

6.

(a)

Public benefit claims

Provide details of the public benefits resulting or likely to result from the
proposed arrangement. In answering this question please provide facts and
information to support the claims made:

THE JOINT LICENCE PROPOSED WILL HELP TO SUPPORT THE
INDEPENDENT SECTOR BY CREATING AN AVENUE FOR THE
COLLECTION OF COPYRIGHT FEES TO WHICH COPYRIGHT
HOLDERS ARE ENTITLED BUT WHICH HAVE NOT BEEN PAID IN
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THE PAST. THE MAIN POTENTIAL SOURCE OF COPYRIGHT FEES
ARE  BROADCASTERS, INCLUDING THE TARGET. THE
BROADCASTERS HAVE DIRECT LICENSING ARRANGEMENTS

ARRANGMENTS ARE IN PLACE WITH THE INDEPENDENTS.

AS REVENUES FROM CD SALES DECLINE, IT IS INCREASINGLY
IMPORTANT FOR RECORD COMPANIES TO BE ABLE TO DRAW
RESIDUAL REVENUES FROM A DIVERSE RANGE OF SOURCES,
NAMELY: VIDEO; SYNCHRONISATION; MOBILE; AND ONLINE.
ALL OF THESE REVENUE STREAMS ARE IMPORTANT IN THE
LICENSING OF COPYRIGHT CONTENT FROM THE MAJOR LABEL
SECTOR. THEY HAVE THE SAME POTENTIAL IMPORTANCE FOR
THE INDEPENDENT SECTOR.

THE IMPORTANCE OF THE INDEPENDENT MUSIC SECTOR TO
THE ECONOMY, TO CREATIVE ARTISTS AND TO THE PUBLIC
GENERALLY IS AS INDICATED IN ATTACHMENT 1.
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Section K - authority

7. Contact detatls

(a)

Name, contact telephone number and address of person authorised by the
notdyxm» parties to provide additional mfoxmatmx in relation to this

application:

STUART WATTERS

CHIEF EXECUTIVE OFFICER - AIR
437 SPENCER ST
WEST MELBOURNE VICTORIC 3003
PH: 03 8554 4330

MOB: 0438 758 847 mwéz}fxﬁfﬁ co wm :%s;m&

(refer to direction 12) MELBOURNE
9 DEC 20wy

C“fi - \w E Jadki A

N g £ s‘

\ @\F o awxz&\““x

{\Jx 0™

g b
&5 &

(Position in Organisation)
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DIRECTIONS

I. Where the notice is given by or on behalf of a corporation, the name of the corporation is
to be inserted in item 1 (a), not the name of the person signing the application and the
application is to be signed by a person authorised by the corporation to do so.

2. Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which notification is given.

3. A collective bargaining notification can not be lodged by a trade union or a trade union
representative.

4, Where the applicant will be a participant in the collective bargaining arrangements (rather
than a representative of participants) the name of the applicant must also be included.
Where those persons are corporations, list the corporation’s name and address.

5. The applicant, in lodging a notification on behalf of others, must obtain their consent to
do so and provide proof of that consent.

6. Where the target is a corporation, provide the corporate name.

7. The collective bargaining notification process is only available to parties that reasonably
expect to make one or more contracts with the target about the supply or acquisition of
goods or services the subject of the notification.

8. The value of the contract to be collectively negotiated between the target and each
participant is not to exceed $3 million (or such other amount as is prescribed by the
regulations) per participant in any twelve month period.

9. To the extent that the collective bargaining arrangements have been reduced to writing,
provide a true copy of the arrangement. To the extent that the collective bargaining
arrangements have not been reduced to writing, provide a full and correct description of
the key terms that have not been reduced to writing.

10. In simple terms an exclusionary provision exists where the proposed contract,
arrangement or understanding is made by businesses (at least two of whom are
competitors) for the purpose of preventing, restricting or limiting the supply of services to
particular persons or classes of persons by all or any of the parties to the contract,
arrangement or understanding,

In the context of collective bargaining, an exclusionary provision(s) may include
contracts, arrangements or understandings (whether currently in existence or to be made
or arrived at during the term of the notification) between collective bargaining
participants to limit or restrict their dealings with the target including contracts
arrangements or understandings to:

{a) withhold the supply of goods or services from the target; or
) refuse or decline to acquire the goods or services of the target;

whether such conduct was absolute, limited ot subject to certain terms or conditions, This
is sometimes referred 1o as a collective boycott.

11. Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is

the subject matter of the notification.

12, The notification must be signed by a person authorised by the applicant to do so.
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ATTACHMENT 1

BACKGROUND ON THE AUSTRALIAN INDEPENDENT RECORD LABELS
ASSQCIATION AND THE INDEPENDENT RECORD SECTOR

The Australian Independent Record Labels Association Ltd (AIR) is the peak
body for Australian owned record labels. AIR pro-actively serves and
represents the interests and development of Australian independent recording
labels across Australia and internationally. There is no other membership
organisation in Australia that represents the interests of independent recording
labels, which represents around 85% of all Australian recorded music.

AIR's primary purpose is to foster an ever increasing marketplace for
Australian independent music and assist in the long-term development, growth
and success of Australia's independent recording industry both in Australia
and overseas.

The formal objectives stated in AIR's constitution are:

® To assist in the exploitation of copyrights created and owned by
Australian independent record labels

® To promote a commercially viable industry environment which is
conducive to growth of the Australian independent sector and to the
development of the artists that it represents

® To encourage and facilitate cultural expression through Australian
music at Jocal, national and international levels

® To advocate the values and interests of the Company and the
Australian independent sector in accordance with these Objects

@ To do all things as are necessary, incidental and conducive to the
attainment of the above objects and to the development of the
Australian music industry at large.

The Australian independent music industry makes up about 85% of the entire
Australian recording industry. Members of this industry are Australian owned
and not owned by multinational record companies (which make up the other
15% of the industry). Unlike these multinationals, industry members do not
have an international company network through which to distribute their
product and rely on establishing international licensing relationships on a
business to business basis.

Independent recording labels produce the vast majority of work by Australian
artists in all genres, but particularly in niche genres such as Australian jazz,
electronica and dance music. This specialisation in niche genres also sets
Independents apart form the multinationals.

Independent recording labels range from small niche-market labels to large
organisations with a turn over of $50 million per year. Artists represented by
the Australian independent recording industry include well known names such
as Savage Garden, John Butler Trio, Killing Heidi, Vanessa Amorosi, Missy
Higgins, James Morrison and AC/DC.
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The International Federation of the Phonographic Industry (IFPI) represents
the recording industry worldwide through its membership of over 1,450
members spanning 70 countries. It was noted in a recent report on sales figures
for the first half of 2004 that Australia has the 7" largest music industry
market in the world and that Australia’s maintenance of sales is primarily
buoyed by a “strong local repertoire”.

The principal property traded by the independent recording sector is the
copyright in a recording. These copyrights are principally traded through CD
sales, but also through use of recordings in films and other multimedia.
However, as the industry adapts to recent changes and external pressures,
sound recording files are now able to be traded through a variety of additional
means from digital downloading sites, to synchronisation on mobile phone
carrier services, AIR is at the forefront of enabling its members to maximise
their capacity to exploit these new mediums to their (and Australia’s)
advantage.

Within the larger music industry it is the independent record labels that fulfil
the role of supporting new artists and developing new markets. In contrast,
the major recording companies tend to sign up product once it has had market
recognition and represents a substantial profitable return.

Independent record labels have a strong track record in promoting Australian
music overseas and have been responsible for most well known Australian
music export examples, except in the cases of silverchair and Mental as
Anything.

The independent record industry represents at least 85% of the total Australian
music industry. The other 15% is represented by multinationals which are not
Australian owned. It is difficult to determine the exact market share figure that
this represents as there are inadequate statistical collection services present in
the Australian recording industry, but anecdotal evidence would suggest that
the independent sector represents anywhere between 25 and 30% of the
market share in economic terms.
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ATTACHMENT 2

PARTICIPATING MEMBERS
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ATTACHMENT 3

CONSENT OF PARTICIPATING MEMBERS
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Front: AIR [air@mail-hub.net]

‘Sent: Monday, 15 December 2008 2:37 PM

To: stu@air.org.au

Subject: Proposed Collective Bargaining Negotiations

AUSTRALIAN
INDEPERDENT
RECORD LABELS
ASSOCIATON

Dear Members
We are writing this notice to the membership to inform you of recent action being taken by AIR on behalf of its members.

AIR is filing a Collective Bargaining Notification to the Australian Consumer Competition Commission (ACCC) under the Trade Practices
Act. The end goal of this is to get an immunity from liabiiity from price fixing and other provisions of the Trade Practices Act so that AIR
can act on behalf of its members and negotiate collective licensing arrangements for the sector. Any license arrangement with AIR will be
non-exclusive and our members are free to negotiate their own licenses where they want to do so. Further, if you have an existing
license in place with a potential licensing target for AIR, that existing licence will not be affected by the new AIR collective licensing
arrangements, ‘ : .

There are currently a number of end users of recorded music and music video in Australia who currently may not have licenses in place
to pay the independent sector. By contrast, the multinational subsidiaries are paid for use of content in a variety of formats.

The current proposed targets of collective negotiation by AIR are:

Foxtel
Austar
Optus
Telstra

Their music content channels / outlets include:
MTV
XYZ

Fuel TV.
Bigpond

If you would like to be covered by the proposed collective bargaining negotiations with licensees, please indicate by following the link
provided and clicking the yes option link. You will need to do this by Friday August 15th.

If you do not agree to participate you will not be able to share in the licensing fees payable under the licences to be coliectively
negotiated. AIR therefore believes that it is strongly in the interest of all members to opt in.

If you have any questions please don't hesitate to forward them to info@air.org.au and we will seek to clarify them for you in a timely
manner.

Sincerely
Stuart Watters
CEO

AIR

You have received this email because you are an AIR member-or have requested information from us. If
you have received this email by mistake, you can remove your details here.



To update your details click here

If you are new to AIR, you can subscribe to our mailouts by clicking here.



ATTACHMENT 4

SUMMARY QUTLINE OF PROPOSED KEY TERMS

Rem | Term Surimnary
1 Licence scope A non-exclusive licence to broadcast music videos, but only:
. on specified Music Video Channels; and
in accordance with all of the conditions applicable to the broadcaster's
licence issued under the Broadeasting Services Act.
“Music Video Channels” are television channels where music videos comprise
at jeast 25% of the totat programming content by duration (calculated over a
calendar week, and excluding adverlisements, sponsorship announcements
and other promotional content).
2 Licensed reperioire All music videos in which the copyright is ownad or confrolied in Australia by
Participating Members.
3 Term Aninitial period of | ] months, with automatic renewals for further | ] month
periods unless either party terminates by notice in writing.
4 Reporting Licenseas will provide quarterly video usage reports, setting out (in the form of

a ‘broadeast log") the details of all music videos broadcast on each Music
Video Channel, including the details of any directly licensed music videos.

Licensees will also provide quarterly reports detailing the number of domestic
and commercial subscribers with access to the Music Video Channels.

Licence feas
(GST Exclusive)

Licence fees are payable quarterly. The fees are calculated monthly on the
basis of the subscriber numbers reporied by the licensee.

[Categories & formulas 10 be negotiated].

Invoicing and payment

Following receipt of the guarterly video usage and revenue reports (see ltlem 4
above), a {ax invoice will be issued for the amount of the ticence fees,

All invoices are payable within 14 days of receipt.
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Form GA

Commonwealth of Australia
Trade Practices Act 1974 — subsection 93AB (1)

NOTIFICATION OF COLLECTIVE BARGAINING

This form is to be completed by applicants proposing fo engage in collective bargaining
srrangements.

In lodging this form, applicants mast include alt mfbmati'on, including supporting evidence
that they wish the Commissiosn take irito account in assessing their nofification.

! Where there is insufficient space on this form to. furnish the required information, the
information is to be shown on separate. sheets, numbered consecutively and signed by or on

‘ behalf of the applicant.

| Protection provided by the riotification extends only tothe collective bargaining

| arrangements deseribed in the form.

To the Australian Competition and Consumer Commission:

Notification is hereby given under subsection 93AB (1) of the Trade Practices Act
1974.

* to make, or propose to make, a contract containing a provision of the kind
referred to in paragraph 45 (2)(a) of the Trade Practices Act 1974; or

* to give effect to a provision of a contract where the provision is of the kind
referred to in paragraph 45 (2)(b) of the Trade Practices Act 1974.
(Strike out if not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM
Section A — general information
1. Applicant

(a) Name of the applicant:
(refer to Direction 1)

CBOCoEY AUSTRALIAN INDEPENDENT RECORD LABELS ASSOCIATION
LTD (AIR) AND PARTICIPATING MEMBERS OF AIR

{b)  Description of business carried on by the applicants:
(refer to Direction 2)

AIR IS A NATIONAL INDUSTRY ASSOCIATION, PROACTIVELY
SERVING AND REPRESENTING THE INTERESTS AND
DEVELOPMENT OF AUSTRALIAN INDEPENDENT RECORDING
LABELS ACROSS AUSTRALIA AND THE WORIL.D.

SEE FURTHER ATTACHMENT 1.

THE PARTIPATING MEMBERS LISTED IN ATTACHMENT 2 ARE
INDEPENDENT RECORDING LABELS.
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©

(d)

(a)

(b)

(c)

Is the representative of the applicant lodging the notice a trade union, an
officer of a trade union or a person acting on the direction of a trade union?
(refer 1o Direction 3)

NO

Address in Australia for service of documents on the applicants:
437 SPENCER ST

WEST MELBOURNE

VICTORIA 3003

Lodged on behalf of

Provide names and addresses of all persons on whose behalf the notification
is lodged and who propose to participate in the collective bargaining
arrangements:

(refer to Direction 4)

DETAILS FOR AIR ARE SET OUT IN 1. ABOVE. SEE ATTACHMENT

2 FOR DETAILS OF THE OTHER APPLICANTS.

Provide proof of the consent of each of the persons listed at 2 (a) above

agreeing to the lodgement of the notification on their behalf:

(refer to Direction 5)

SEE ATTACHMENT 3. THIS REFERS TO THE LETTER THAT WAS

SENT TO EACH MEMBER (LE. THOSE PARTICIPANTS REFERRED

TO IN ATTACHMENT 2) AND PROMPTED THEM TO PROVIDE

THEIR DIGITAL SIGNATURE AS PARTIES TO COLLECITIVE

BARGAINING ARRANGEMENTS. THE TECHNOLOGY USED TO

OBTAIN THE DIGITAL SIGNATURES ENSURED THAT EBEACH

DIGITAL SIGNATURE PROCESSED WAS SPECIFIC TO THE

COMPANY TO WHICH IT WAS SENT.

Provide the following information relating to a notification:

(i) Does this notification relate to a notification previously lodged with the
Australian Competition and Consumer Commission and for which a
concessional fee is claimed?

NO

(i) details of the first-mentioned notification, including but not limited to:
(A) the name of the applicant; and
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(B) the date the notification was said to be lodged; and
(C) if known or applicable — the registration number allocated to
that collective bargaining notification.

N/A
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Section B — collective bargaining arrangements

(2)

(b)

(c)

(d)

Proposed collective bargaining arrangements

Provide: the name and address of the target; the name, position and
telephone contact details of an appropriate contact at the target; and a
description of the business carried on by the target:

(refer to direction 6)

AUSTAR

AUSTAR UNITED COMMUNICATIONS LIMITED
087 695 707

LEVEL 1, 46-52 MOUNTAIN STREET

ULTIMO

NSW 2007

Provide a description of the goods or services which the participants of the
collective bargaining arrangements (listed at 2 (a) above) propose to supply
to or acquire from the target:

THE PARTICIPANTS IN THE COLLECTIVE BARGAINING
ARRANGEMENTS PROPOSE TO SUPPLY MASTER RECORDING
COPYRIGHTS INCLUSIVE OF AUDIO AND VISUAL RIGHTS
UNDER  LICENSE TO LICENSEES ACROSS A RANGE OF
TRANSMISSION MEDIUMS.

Do the participants of the proposed collective bargaining arrangements (see
2 (a) above) reasonably expect to make one or more contracts with the
target about the supply to or acquisition from the target of one or more of
the goods or services (listed at 3 (b) above)?

(refer to direction 7)

YES. ONE CONTRACT FOR EACH TARGET IS PROPOSED. ALL
APPLICANTS WILL BE PARTIES TO THE CONTRACT. UNDER THE
CONTRACT EACH PARTICIPATING MEMBER OF AIR WILL AGREE

TO LICENSE THEIR RELEVANT RESPECTIVE RIGHTS TO THE
TARGET.

In relation to (c¢) above, provide details of the basis upon which that
expectation is held including details of past contracts with the target:

A JOINT LICENSING ARRANGEMENT IS PROPOSED UNDER
WHICH EACH PARTIPATING MEMBER OF AIR WILL LICENSE
THEIR RELEVANT RIGHTS TO EACH PARTICULAR TARGET. THIS
MODEL DIFFERS FROM THE PPCA COLLECTIVE [LICENSING
MODEL -NO COLLECTIVE LICENCE WILL BE ISSUED BY AIR
AND ACCORDINGLY THERE WILL NOT BE ANY INPUT LICENCE
BETWEEN THE PARTICIPATING MEMBERS AND AIR.

A JOINT LICENCE HAS NOT PREVIOUSLY BEEN OFFERED BY
THE PARTIPATING MEMBERS OR ANY OTHER MEMBERS OF AIR.
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(e)

&

(2)

)

(i)

AIR HAS NOT PREVIOUSLY OFFERED A COLLECTIVE LICENSE.

SOME AIR MEMBERS HAVE PREVIOUSLY ENTERED INTO
DIRECT LICENSING ARRANGEMENTS. HOWEVER, BSUCH
ARRANGEMENTS ARE EXCEPTIONAL GIVEN THE TRANSACTION
COSTS OF ENTERING INTO NUMEROUS SEPARATE LICENSING
ARRANGMENTS. THE JOINT LICENCE PROPOSED IS INTENDED
TO REDUCE THE TRANSACTION COSTS CONSIDERABLY.

Do the participants of the collective bargaining arrangements (listed at 2 (a)
above) reasonably expect that contractual payments between the target and
each participant will not exceed $3 million (or any other amount prescribed
by regulation) in any 12 month period, and on what basis?

(refer to direction &)

YES

In relation to (¢) above provide an estimation of the contractual payments
expected between the target and each participant in relation to the goods
and services (listed at 2 (a) above):

GIVEN THE SIZE, NATURE AND FRAGMENTATION OF THE
INDEPENDENT RECORDING SECTOR IN AUSTRALIA, IT IS
DIFFICULT TO ESTIMATE THE AMOUNT OF THE CONTRACTUAL
PAYMENTS FOR A JOINT LICENCE. THE AMOUNT NEGOTIATED
FOR A JOINT LICENCE WILL BE DISTRIBUTED TO
PARTICIPATING MEMBERS AFTER DEDUCTING A SMALL
AMOUNT FOR ADMINISTRATION COSTS. THE DISTRIBUTION
SCHEME WILL BE COMPARABLE TO THAT USED BY PPCA IN
PPCA’S COLLECTIVE LICENSING ARANGEMENTS,

Provide a description of the collective bargaining arrangements proposed
including, but not limited to:

the process by which participants propose to undertake collective
bargaining with the target; and .

AIR - WILL NEGOTIATE THE PROPOSED JOINT LICENSING
AGREEMENT ON BEHALF OF THE PARTICIPATING MEMBERS,

the type of terms and conditions expected to be negotiated in collective

bargaining arrangements (for example: price; non-price conditions of
supply such as contract periods etc); and

PARTICIPATING MEMBERS WILL EACH GRANT TO EACH
TARGET A NON-EXCLUSIVE LICENSE TO EXERCISE ANY OR ALL

OF THEIR RIGHTS. THE LICENSED RIGHTS WILL BE PUBLIC
PERFORMANCE AND TRANSMISSION RIGHTS FOR MUSIC
VIDEOS.

THE RIGHTS GRANTED WILL BE TECHNOLOGY NEUTRAL, THUS
ALLOWING FOR THE NEGOTIATION OF A SUITE OF RIGHTS
(BROADCAST; COMMUNICATION; DOWNLOAD; BLANKET USES..
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(iii)

(iv)

)

(vi)

THIS IS BECOMING AN INDUSTRY NORM SO AS TO MINIMISE
THE NEED FOR MULTIPLE LICENSING AGREEMENTS.

LJCENSE FEES WILL BE PAYABLE QUARTERLY BASED ON
USAGE AND REVENUE REPORTS.

CONTRACT PERIODS ARE LIKELY TO BE FOR A MINIMUM OF 6
MONTHS UP TO A MAXIMUM OF 3 YEARS WITH SPECIFIED
REVIEW PERIODS.

PRICING WILL BE DETERMINED ON THE BASIS OF USAGE OF
COPYRIGHTS BALANCED AGAINST THE OVERALL QUANTITY
OF SUBSCRIBERS THAT THE BROADCASTER TARGET HAS OVER
THE RELEVANT PERIOD OF THE AGREEMENT.

ATTACHMENT 4.

details of any dispute resolution procedure (if any) proposed between
participants throughout the collective bargaining process; and

BEACH PARTICIPATING MEMBER WILL HAVE THE RIGHT AT
THEIR OWN EXPENSE TO APPOINT AN INDEPENDENT AUDITOR
TO EXAMINE THE BOOKS AND ACCOUNTS OF AIR. AIR WILL
OFFER  MEDIATION, CONCILIATION AND NEUTRAL
EVALUATION IN RELATION TO ANY DISPUTE THAT MAY ARISE
BETWEEN A PARTICIPATING MEMBER AND AIR IN CONNECTION
WITH  THE JOINT LICENSING AGREEMENT OR THE
NEGOTIATION THEREOF.

details of any digpute resolution procedure (if any) proposed between
participants and the target throughout the collective bargaining process; and

NO DISPUTE RESOLUTION PROCEDURE IS ENVISAGED AT THE
STAGE OF NEGOTIATION. THE TERMS OF THE JOINT LICENCE
PROPOSED WILL BE STRAIGHT FORWARD. IF A DISPUTE
CANNOT BE RESOLVED AS PART OF THE PROCESS OF
NEGOTIATION THEN NO JOINT LICENCE AGREEMENT WILL
RESULT. THERE IS NO NEED FOR DISPUTE RESOLUTION
PROCEDURES DURING THE STAGE OF NEGOTIATION AND ANY
SUCH PROCESSES COULD EASILY DELAY NEGOTIATION.

details of any dispute resolution procedure (if any) proposed to deal with
disputes throughout the term of contracts entered into with the target; and

THE JOINT LICENCE AGREEMENT WILL PROVIDE FOR
MEDIATION, CONCILIATION AND NEUTRAL EVALUATION IN
RELATION TO ANY DISPUTE THAT MAY ARISE BETWEEN AIR
OR A PARTICIPATING MEMBER AND THE TARGET.

details of proposed commencement and duration of contracts to be
negotiated with the target:

(refer o direction 9)

THE COMMENCEMENT DATE IS LIKELY TO BE IN THE SECOND
QUARTER OF THE FINANCIAL YEAR. THE COLLECTIVE
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LICENCE WILL RUN FOR A MINIMUM OF 6 MONTHS UP TO 3
YEARS WITH SPECIFIED REVIEW PERIODS.

(h)  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to possible price agreements:

THERE WILL BE A JOINT LICENSING FEE.

(i)  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to a possible or proposed exclusionary provision(s), including
but not limited to:

(i) the nature of the proposed or possible exclusionary provision(s) (for
example an agreement to withhold supply of the relevant goods or services
to the target); and

NO EXCLUSIONARY PROVISION IS ENVISAGED. IN THE EVENT
THAT THE TARGET DECLINES TO ENTER INTO A JOINT LICENSE,
IT WOULD BE ENTIRELY UP TO EACH MEMBER OF AIR TO
DECIDE FOR ITSELF AND INDEPENDENTLY OF EACH OTHER
THE FUTURE NATURE OF ITS RELATIONSHIP WITH THE TARGET.

(il) the circumstances in which the collective bargaining participants would

engage in the exclusionary provision(s), including but not limited to:

(A) details of the events that would trigger any such activity; and

(B) details of the process that would be followed in undertaking any such
activity; and

(C)  details of any proposed period of notice to be given to the target prior
to the commencement of such activity; and

(D) details of any dispute resolution procedure to be applied or offered to
the target prior to the commencement of such activity:

(refer to direction 10)

NO EXCLUSIONARY PROVISION IS ENVISAGED. SEE (i) ABOVE
Section C — public detriments
4. Market definition

Provide a description of the market(s) in which the goods or services
described at 3 (b) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(refer to direction 11)

THE RELEVANT MARKET IS THE AUSTRALIAN MARKET FOR
THE ACQUISITION AND SUPPLY OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA.

THE MAIN SUPPLIERS OF LICENCES FOR PUBLIC PERFORMANCE
RIGHTS AND TRANSMISSION RIGHTS FOR SOUND RECORDINGS
AND MUSIC VIDEOS IN AUSTRALIA ARE:

o RECORD LABELS
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(a)

o  ARTISTS
o  ARTIST MANAGERS
o MANAGERS

THE MAIN  ACQUIRERS OF LICENCES FOR  PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA ARE:

o TELEVISION BROADCASTERS

o  MUSIC CHANNELS

o ONLINE BROADCASTERS

o TERRESTRIAL AND DIGITAL RADIO

THERE ARE MANY DIFFERENT GENRES OF MUSIC. THE
REPERTOIRE TO BE COVERED BY THE JOINT LICENCE
PROPOSED WILL COVER A RANGE OF GENRES (EG. ROCK,
CLASSICAL). THE APPLICANTS DO NOT BELIEVE THAT THERE
ARE GENRE-BASED MARKETS — THE ORTHODOX DEFINITION OF
THE PRODUCT MARKET IS THAT IT INCLUDES ALL GENRES.

THE ONLY RELEVANT GEOGRAPHIC OR LEGAL RESTRICTION
ON THE SUPPLY OR ACQUISITION OF THE RELEVANT SERVICES
IS THAT A LICENCE FOR PUBLIC PERFORMANCE RIGHTS AND
TRANSMISSION RIGHTS FOR SOUND RECORDINGS AND MUSIC
VIDEOS IN AUSTRALIA IS LIMITED TO AUSTRALIA AND EACH
LICENSOR MUST BE ENTITLED TO LICENSE THOSE RIGHTS IN
AUSTRALIA. SUBJECT TO THOSE RESTRICTIONS, COPYRIGHT IS
AN UNLIMITED RESOURCE.

-~

Public detriments

What will be the likely effect of the notified conduct on the prices of the
goods or services described at 3 (b) above and the prices of goods or
services in other affected markets? In answering this question please
provide facts and information to support the claims made:
IN THE APPLICANTS’ VIEW, THERE ARE NO LIKELY PUBLIC
DETRIMENTS.
THE JOINT LICENCE PROPOSED IS NON-EXCLUSIVE. THE
TARGET CAN DEAL WITH ANY OF THE FOLLOWING PARTIES:
o THE LICENSORS, OR A SELECT NUMBER OF LICENSORS
(eg MAJOR RECORD LABELS WHO ARE NOT MEMBERS
OF AIR)
o  PPCA (see comment below),
o AIR AND PARTICIPATING MEMBERS; OR

o MEMBERS OF AIR WHO WISH TO ENTER INTO A
SEPARATE LICENSING AGREEMENT.

Page 8 of 17



USE OF SOUND RECORDINGS BUT NOT FOR THE VIDEO RIGHTS.
THE BROADCASTERS HAVE TRADITIONALLY PASSED THIS
RESPONSIBILITY TO THE CHANNELS, WHO HAVE ENTERED
INTO DIRECT LICENSING ARRANGEMENTS.

THE FEE FOR A THE JOINT LICENCE PROPOSED WILL BE
NEGOTIATED ON REASONABLE COMMERCIAL TERMS. IN THE
PAST THE TARGET HAS NOT PAID ANY FEE IN RELATION TO
THE PUBLIC PERFORMCANCE AND TRANSMISSION OF MUSIC
VIDEOS FOR WHICH THE COPYRIGHT IS HELD BY AN
INDEPENDENT  RECORDING LABEL. ADOPTION OF A
COMMERCIALLY NEGOTIATED REASONABLE FEE INSTEAD OF
A FREE-RIDING FEE OF $0 IS NOT A PUBLIC DETRIMENT.

THE JOINT LICENCE PROPOSED DOES NOT INVOLVE PRICE
FIXING AS DEFINED UNDER SECTION 45A(1) OF THE TPA: THE
JOINT LICENCE TO BE OFFERED IS A JOINT PRODUCT THAT
COULD NOT BE OFFERED BY AIR OR BY ANY OF THE
PARTIPATING MEMBERS ALONE. ACCORDINGLY, AIR AND THE
PARTICIPATING MEMBERS ARE NOT COMPETITORS OR LIKELY
COMPETITORS.

THE JOINT PRODUCT TO BE SUPPLIED UNDER THE PROPOSED
JOINT LICENCE IS INTENDED TO AND WILL REDUCE
TRANSACTION COSTS. THE JOINT PRODUCT IS PRO-
COMPETITIVE., THE  JOINT  LICENCE  PROPOSED IS
NON_EXCLUSIVE - IT DOES NOT FORECLOSE SEPERATE

(b) What other detriments may result from the notified conduct? In
answering this question please provide facts and information to support the
claims made:

NONE
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Section I — public benefits

6.

(a)

Public benefit claims

Provide details of the public benefits resulting or likely to result from the
proposed arrangement. In answering this question please provide facts and
information to support the claims made:

THE JOINT LICENCE PROPOSED WILL HELP TO SUPPORT THE
INDEPENDENT SECTOR BY CREATING AN AVENUE FOR THE
COLLECTION OF COPYRIGHT FEES TO WHICH COPYRIGHT
HOLDERS ARE ENTITLED BUT WHICH HAVE NOT BEEN PAID IN
THE PAST. THE MAIN POTENTIAL SOURCE OF COPYRIGHT FEES
ARE BROADCASTERS, INCLUDING THE TARGET. THE
BROADCASTERS HAVE DIRECT LICENSING ARRANGEMENTS
WITH THE FOUR MAJOR RECORD COMPANIES BUT NO SUCH
ARRANGMENTS ARE IN PLACE WITH THE INDEPENDENTS.

AS REVENUES FROM CD SALES DECLINE, IT IS INCREASINGLY
IMPORTANT FOR RECORD COMPANIES TO BE ABLE TO DRAW
RESIDUAL REVENUES FROM A DIVERSE RANGE OF SOURCES,
NAMELY: VIDEO; SYNCHRONISATION; MOBILE; AND ONLINE.
ALL OF THESE REVENUE STREAMS ARE IMPORTANT IN THE
LICENSING OF COPYRIGHT CONTENT FROM THE MAJOR LABEL
SECTOR. THEY HAVE THE SAME POTENTIAL IMPORTANCE FOR
THE INDEPENDENT SECTOR.

THE IMPORTANCE OF THE INDEPENDENT MUSIC SECTOR TO
THE ECONOMY, TO CREATIVE ARTISTS AND TO THE PUBLIC
GENERALLY IS AS INDICATED IN ATTACHMENT 1.

e
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Section K - authority
7. Contact details
(a)  Name, contact telephone number and address of person authorised by the

notifying parties to provide additional information in relation to this
application:

STUART WATTERS

CHIEF EXECUTIVE OFFICER - AIR
437 SPENCER ST

WEST MELBOURNE VICTORIC 3003
PH: 03 8554 4330

MOB: 0438 758 847
(refer to direction 12)

ST COMPETIION & |
CORBUNA COMMISSION |
BE BOURNE %

4~ 9 DEC Juwy

(Position in Organisation)
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DIRECTIONS

1. Where the notice is given by or on behalf of a corporation, the name of the corporation is
to be inserted in item 1 (a), not the name of the person signing the application and the
application is to be signed by a person authorised by the corporation to do so.

2. Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which notification is given.

3. A collective bargaining notification can not be lodged by a trade union or a trade union
representative.

4. Where the applicant will be a participant in the collective bargaining arrangements (rather
than a representative of participants) the name of the applicant must also be included.
Where those persons are corporations, list the corporation’s name and address.

5. The applicant, in lodging a notification on behalf of others, must obtain their consent to
do so and provide proof of that consent.

6. Where the target is a corporation, provide the corporate name.

7. The collective bargaining notification process is only available to parties that reasonably
expect to make one or more contracts with the target about the supply or acquisition of
goods or services the subject of the notification.

8. The value of the contract to be collectively negotiated between the target and each
participant is not to exceed $3 million (or such other amount as is prescribed by the
regulations) per participant in any twelve month period.

9. To the extent that the collective bargaining arrangements have been reduced to writing,
provide a true copy of the arrangement. To the extent that the collective bargaining
arrangements have not been reduced to writing, provide a full and correct description of
the key terms that have not been reduced to writing.

0. In simple terms an exclusionary provision exists where the proposed contract,
arrangement or understanding is made by businesses (at least two of whom are
competitors) for the purpose of preventing, restricting or limiting the supply of services to
particular persons or classes of persons by all or any of the parties to the contract,
arrangement or understanding.

In the context of collective bargaining, an exclusionary provision(s) may include
contracts, arrangements or understandings (whether currently in existence or to be made
or arrived at during the term of the notification) between collective bargaining
participants to limit or restrict their dealings with the target including contracts
arrangements or understandings to:
(a)  withhold the supply of goods or services from the target; or
{b) refuse or decline to acquire the goods or services of the target;
whether such conduct was absolute, limited or subject to certain terms or conditions. This
is sometimes referred to as a collective boycott.

11. Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is

< - A

the subject matter of the notification.

12. The notification must be signed by a person authorised by the applicant to do so.
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ATTACHMENT 1

BACKGROUND ON THE AUSTRALIAN INDEPENDENT RECORD LABELS
ASSOCIATION AND THE INDEPENDENT RECORD SECTOR

The Australian Independent Record Labels Association Ltd (AIR) is the peak
body for Australian owned record labels. AIR pro-actively serves and
represents the interests and development of Australian independent recording
Jabels across Australia and internationally. There is no other membership
organisation in Australia that represents the interests of independent recording
labels, which represents around 85% of all Australian recorded music.

AIR's primary purpose is to foster an ever increasing marketplace for
Australian independent music and assist in the long-term development, growth
and success of Australia's independent recording industry both in Australia
and overseas.

The formal objectives stated in AIR's constitution are:

® To assist in the exploitation of copyrights created and owned by
Australian independent record labels

® To promote a commercially viable industry environment which is
conducive to growth of the Australian independent sector and to the
development of the artists that it represents

® To encourage and facilitate cultural expression through Australian
music at local, national and international levels

® To advocate the values and interests of the Company and the
Australian independent sector in accordance with these Objects

® To do all things as are necessary, incidental and conducive to the
attainment of the above objects and to the development of the
Australian music industry at large.

The Australian independent music industry makes up about 85% of the entire
Australian recording industry. Members of this industry are Australian owned
and not owned by multinational record companies (which make up the other
15% of the industry). Unlike these multinationals, industry members do not
have an international company network through which to distribute their
product and rely on establishing international licensing relationships on a
business to business basis.

Independent recording labels produce the vast majority of work by Australian
artists in all genres, but particularly in niche genres such as Australian jazz,
electronica and dance music. This specialisation in niche genres also sets
Independents apart form the multinationals.

Independent recording labels range from small niche-market labels to large
organisations with a turn over of $50 million per year. Artists represented by
the Australian independent recording industry include well known names such
as Savage Garden, John Butler Trio, Killing Heidi, Vanessa Amorosi, Missy
Higgins, James Morrison and AC/DC.

B
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The International Federation of the Phonographic Industry (IFPI) represents
the recording industry worldwide through its membership of over 1,450
members spanning 70 countries. It was noted in a recent report on sales figures
for the first half of 2004 that Australia has the 7™ largest music industry

market in the world and that Australia’s maintenance of sales is primarily
buoyed by a “strong local repertoire”.

The principal property traded by the independent recording sector is the
copyright in a recording. These copyrights are principally traded through CD
sales, but also through use of recordings in films and other multimedia.
However, as the industry adapts to recent changes and external pressures,
sound recording files are now able to be traded through a variety of additional
means from digital downloading sites, to synchronisation on mobile phone
carrier services. AIR is at the forefront of enabling its members to maximise
their capacity to exploit these new mediums to their (and Australia’s)
advantage.

Within the larger music industry it is the independent record labels that fulfil
the role of supporting new artists and developing new markets. In contrast,
the major recording companies tend to sign up product once it has had market
recognition and represents a substantial profitable return.

Independent record labels have a strong track record in promoting Australian
music overseas and have been responsible for most well known Australian
music export examples, except in the cases of silverchair and Mental as
Anything.

The independent record industry represents at least 85% of the total Australian
music industry. The other 15% is represented by multinationals which are not
Australian owned. It is difficult to determine the exact market share figure that
this represents as there are inadequate statistical collection services present in
the Australian recording industry, but anecdotal evidence would suggest that
the independent sector represents anywhere between 25 and 30% of the
market share in economic terms.
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ATTACHMENT 2

PARTICIPATING MEMBERS
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ATTACHMENT 3

CONSENT OF PARTICIPATING MEMBERS
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From: AIR [air@mail-hub.net]

Sent: Monday, 15 December 2008 2:37 PM

To: stu@air.org.au

Subject: Proposed Collective Bargaining Negotiations

AUSTRALIAN
IKDEPERDERT
RECORD LABELS
ASSOCIATION

Dear Members
We are writing this notice to the membership to inform you of recent action being taken by AIR on behalf of its members.

AIR is filing a Collective Bargaining Notification to the Australian Consumer Competition Commission (ACCC) under the Trade Practices
Act. The end goal of this is to get an immunity from liability from price fixing and other provisions of the Trade Practices Act so that AIR
can act on behalf of its members and negotiate collective licensing arrangements for the sector. Any license arrangement with AIR will be
non-exclusive and our members are free to negotiate their own licenses where they want to do so. Further, if you have an existing

- license in place with a potential licensing target for AIR, that existing licence will not be affected by the new AIR collective licensing
arrangements. : .

There are currently a number of end users of recorded music and music video in Australia who currently may not have licenses in place
to pay the independent sector. By contrast, the multinational subsidiaries are paid for use of content in a variety of formats.

The current proposed targets of collective negotiation by AIR are:

Foxtel

Austar

Optus

Telstra

Their music content channels / outlets include:
MTV

XYZ

Fuel TV.
Bigpond

If you would like to be covered by the proposed collective bargaining negotiations with licensees, please indicate by following the link
provided and clicking the yes option link. You will need to do this by Friday August 15th.

If you do not agree to participate you will not be able to share in the licensing fees payable under the licences to be collectively
negotiated. AIR therefore believes that it is strongly in the interest of all members to opt in.

If you have any questions please don't hesitate to forward them to info@air.org.au and we will seek to clarify them for you in a timely
manner.

Sincerely
Stuart Watters
CEO

AIR

-You have received this emall because you are an AIR member or have requested information from us. If
you have received this email by mistake, you can remove your details here.



To update your details click here

If you are new to AIR, you can subscribe to our mailouts by clicking here.



ATTACHMENT 4

SUMMARY OUTLINE OF PROPOSED KEY TERMS

ftent

Tewn

Summary

Licence scope

A non-exclusive licence o broadcast music videos, but only:
on specified Music Video Channels; and

. in accordance with all of the conditions applicable fo the broadcaster's
licence issued under the Broadeasting Services Act

“Music Video Channels” are television channels where music videos comprise
at least 25% of the total programming content by duration {calculated over a
calendar week, and excluding advertisements, sponsorship announcements
and other promotional content).

Licensed reperioire

All music videos in which the copyright is owned or controlled in Australia by
Participating Members.

Term

An initlal period of | ] months, with automatic renewals for further | I month
periods unless either party terminates by notice in writing.

Reporting

Licensees will provide quarterly video usage reports, setling out (in the form of
a “broadcast log”) the detalls of all music videos broadcast on each Music
Video Channel, including the details of any directly licensed music videos.

Licensees will also provide guarterly reports detailing the number of domestic
and commercial subscribers with access to the Music Video Channels.

f.icence fees
{G8T Exclusive)

Licence fees are payable quarterly. The fees are calculated monthly on the
basis of the subscriber numbers reported by the licensee.

[Categories & formudas to be negofiated].

Invoicing and paymert

Following receipt of the quarterly video usage and revenue reports (see ltem 4
above), a tax invoice will be issued for the amount of the licence fees.

All invoices are payable within 14 days of receipt.
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Form GA

Commonwealth of Australia
Trade Practices Act 1974 — subsection 9348 (1)

NOTIFICATION OF COLLECTIVE BARGAINING

This form is to be completed by applicants proposing to erigage in collective bargaining
arrangements.

In lodging this forim, applicants must include all information, including supporting evidence
that they wish the Commission take into account in assessing their notification.

Where there is insufficient space on this form to furnish the required informatior, the
information is to be shown on separate sheets, rumbered conseeutively and signed by or on
behalf of the applicant.

Protection provided by the riotification extends only to the colfecuve bargaining
_arrangements described in the form.

To the Australian Competition and Consumer Commission:

Notification is hereby given under subsection 93AB (1) of the Trade Practices Act

1974.

. to make, or propose to-make, a contract containing a provision of the kind
referred to in paragraph 45 (2)(a) of the Trade Practices Act 1974; or

. to give effect to a provision of a contract where the provision is of the kind

referred to in paragraph 45 (2)(b) of the Trade Practices Act 1974.
(Strike out if not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM
Section A — general information

1. Applicant

(a)  Name of the applicant;
(refer to Direction 1)

CROCOG A  AUSTRALIAN INDEPENDENT RECORD LABELS ASSOCIATION
LTD (AIR) AND PARTICIPATING MEMBERS OF AIR

(b)  Description of business carried on by the applicants:
(refer to Direction 2)

AIR IS A NATIONAL INDUSTRY ASSOCIATION, PROACTIVELY
SERVING AND REPRESENTING THE INTERESTS AND
DEVELOPMENT OF AUSTRALIAN INDEPENDENT RECORDING
LABELS ACROSS AUSTRALJA AND THE WORLD.

SEE FURTHER ATTACHMENT 1

THE PARTIPATING MEMBERS LISTED IN ATTACHMENT 2 ARE
INDEPENDENT RECORDING LABELS.
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2.

(c)

(d)

(a)

(b)

(©)

Is the representative of the applicant lodging the notice a trade union, an
officer of a trade union or a person acting on the direction of a trade union?
(refer to Direction 3)

NO

Address in Australia for service of documents on the applicants:

437 SPENCER ST

WEST MELBOURNE

VICTORIA 3003

Lodged on behalf of

Provide names and addresses of all persons on whose behalf the notification
is lodged and who propose to participate in the collective bargaining
arrangements:

(refer to Direction 4)

DETAILS FOR AIR ARE SET OUT IN 1. ABOVE. SEE ATTACHMENT
2 FOR DETAILS OF THE OTHER APPLICANTS.

Provide proof of the consent of each of the persons listed at 2 (a) above
agreeing to the lodgement of the notification on their behalf:

(refer to Direction 5)

SEE ATTACHMENT 3. THIS REFERS TO THE LETTER THAT WAS
SENT TO EACH MEMBER (LE. THOSE PARTICIPANTS REFERRED
TO IN ATTACHMENT 2) AND PROMPTED THEM TO PROVIDE
THEIR DIGITAL SIGNATURE AS PARTIES TO COLLECTIVE
BARGAINING ARRANGEMENTS. THE TECHNOLOGY USED TO
OBTAIN THE DIGITAL SIGNATURES ENSURED THAT EACH
DIGITAL SIGNATURE PROCESSED WAS SPECIFIC TO THE
COMPANY TO WHICH IT WAS SENT. ‘

Provide the following information relating to a notification:

(i) Does this notification relate to a notification previously lodged with the
Australian Competition and Consumer Commission and for which a
concessional fee is claimed?

NO

(i1) details of the first-mentioned notification, including but not limited to:
(A) the name of the applicant; and
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(B) the date the notification was said to be lodged; and
(C) if known or applicable — the registration number allocated to
that collective bargaining notification.

N/A
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Section B — collective bargaining arrangements

«ga

(a)

(b)

(©)

(d)

Proposed collective bargaining arrangements

Provide: the name and address of the target; the name, position and
telephone contact details of an appropriate contact at the target; and a
description of the business carried on by the target:

(refer to direction 6)

MTV

MTV NETWORKS AUSTRALIA PTY LIMITED
107601 418

4-16 YURONG STREET

EAST SYDNEY (DARLINGHURST)

NSW 2010

Provide a description of the goods or services which the participants of the
collective bargaining arrangements (listed at 2 (a) above) propose to supply
to or acquire from the target:

THE  PARTICIPANTS IN THE COLLECTIVE BARGAINING
ARRANGEMENTS PROPOSE TO SUPPLY MASTER RECORDING
COPYRIGHTS INCLUSIVE OF AUDIO AND VISUAL RIGHTS
UNDER LICENSE TO LICENSEES ACROSS A RANGE OF
TRANSMISSION MEDIUMS.

Do the participants of the proposed collective bargaining arrangements (see
2 (a) above) reasonably expect to make one or more contracts with the
target about the supply to or acquisition from the target of one or more of
the goods or services (listed at 3 (b) above)?

(refer to direction 7)

YES. ONE CONTRACT FOR EACH TARGET IS PROPOSED. ALL
APPLICANTS WILL BE PARTIES TO THE CONTRACT. UNDER THE

CONTRACT EACH PARTICIPATING MEMBER OF AIR WILL AGREE
TO LICENSE THEIR RELEVANT RESPECTIVE RIGHTS TO THE
TARGET.

In relation to (¢) above, provide details of the basis upon which that
expectation is held including details of past contracts with the target:

A JOINT LICENSING ARRANGEMENT I8 PROPOSED UNDER
WHICH EACH PARTIPATING MEMBER OF AIR WILL LICENSE
THEIR RELEVANT RIGHTS TO EACH PARTICULAR TARGET. THIS

MODEL DIFFERS FROM THE PPCA COLLECTIVE LICENSING
MODEL -NO COLLECTIVE LICENCE WILL BE ISSUED BY AIR

AND ACCORDINGLY THERE WILL NOT BE ANY INPUT LICENCE
BETWEEN THE PARTICIPATING MEMBERS AND AIR.

A JOINT LICENCE HAS NOT PREVIOUSLY BEEN OFFERED BY
THE PARTIPATING MEMBERS OR ANY OTHER MEMBERS OF AIR.
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(e)

8

®

(i1)

SOME AIR MEMBERS HAVE PREVIOUSLY ENTERED INTO
DIRECT LICENSING ARRANGEMENTS. HOWEVER, SUCH
ARRANGEMENTS ARE EXCEPTIONAL GIVEN THE TRANSACTION
COSTS OF ENTERING INTO NUMEROUS SEPARATE LICENSING
ARRANGMENTS. THE JOINT LICENCE PROPOSED IS INTENDED
TO REDUCE THE TRANSACTION COSTS CONSIDERABLY.

Do the participants of the collective bargaining arrangements (listed at 2 (a)
above) reasonably expect that contractual payments between the target and
each participant will not exceed $3 million (or any other amount prescribed
by regulation) in any 12 month period, and on what basis?

(refer to direction §)

YES

In relation to (¢) above provide an estimation of the contractual payments
expected between the target and each participant in relation to the goods
and services (listed at 2 (a) above):

GIVEN THE SIZE, NATURE AND FRAGMENTATION OF THE
INDEPENDENT RECORDING SECTOR IN AUSTRALIA, IT IS
DIFFICULT TO ESTIMATE THE AMOUNT OF THE CONTRACTUAL
PAYMENTS FOR A JOINT LICENCE. THE AMOUNT NEGOTIATED
FOR A JOINT LICENCE WILL BE DISTRIBUTED TO
PARTICIPATING MEMBERS AFTER DEDUCTING A SMALL
AMOUNT FOR ADMINISTRATION COSTS. THE DISTRIBUTION
SCHEME WILL BE COMPARABLE TO THAT USED BY PPCA IN
PPCA’S COLLECTIVE LICENSING ARANGEMENTS.

Provide a description of the collective bargaining arrangements proposed
including, but not limited to:

the process by which participants propose to undertake collective
bargaining with the target; and

AIR  WILL NEGOTIATE THE PROPOSED JOINT LICENSING
AGREEMENT ON BEHALF OF THE PARTICIPATING MEMBERS.

the type of terms and conditions expected to be negotiated in collective
bargaining arrangements (for example: price; non-price conditions of
supply such as contract periods etc); and

PARTICIPATING MEMBERS WILL EACH GRANT TO BEACH
TARGET A NON-EXCLUSIVE LICENSE TO EXERCISE ANY OR ALL
OF THEIR RIGHTS. THE LICENSED RIGHTS WILL BE PUBLIC
PERFORMANCE AND TRANSMISSION RIGHTS FOR MUSIC
VIDEOS.

THE RIGHTS GRANTED WILL BE TECHNOLOGY NEUTRAL, THUS
ALLOWING FOR THE NEGOTIATION OF A SUITE OF RIGHTS
(BROADCAST; COMMUNICATION; DOWNLOAD; BLANKET USES..
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Gif)

(iv)

V)

(vi)

THIS IS BECOMING AN INDUSTRY NORM SO AS TO MINIMISE

THE NEED FOR MULTIPLE LICENSING AGREEMENTS.

LICENSE FEES WILL BE PAYABLE QUARTERLY BASED ON
USAGE AND REVENUE REPORTS.

CONTRACT PERIODS ARE LIKELY TO BE FOR A MINIMUM OF 6

MONTHS UP TO A MAXIMUM OF 3 YEARS WITH SPECIFIED
REVIEW PERIODS.

PRICING WILL BE DETERMINED ON THE BASIS OF USAGE OF
COPYRIGHTS BALANCED AGAINST THE OVERALL QUANTITY
OF SUBSCRIBERS THAT THE BROADCASTER TARGET HAS OVER
THE RELEVANT PERIOD OF THE AGREEMENT.

FOR A SUMMARY OUTLINE OF PROPOSED KEY TERMS, SEE
ATTACHMENT 4. -

details of any dispute resolution procedure (if any) proposed between
participants throughout the collective bargaining process; and

EACH PARTICIPATING MEMBER WILL HAVE THE RIGHT AT
THEIR OWN EXPENSE TO APPOINT AN INDEPENDENT AUDITOR
TO EXAMINE THE BOOKS AND ACCOUNTS OF AIR. AIR WILL
OFFER MEDIATION, CONCILIATION AND NEUTRAL
EVALUATION IN RELATION TO ANY DISPUTE THAT MAY ARISE
BETWEEN A PARTICIPATING MEMBER AND AIR IN CONNECTION
WITH  THE JOINT  LICENSING  AGREEMENT OR THE

details of any dispute resolution procedure (if any) proposed between
participants and the target throughout the collective bargaining process; and

NO DISPUTE RESOLUTION PROCEDURE IS ENVISAGED AT THE
STAGE OF NEGOTIATION. THE TERMS OF THE JOINT LICENCE
PROPOSED WILL BE STRAIGHT FORWARD. IF A DISPUTE
CANNOT BE RESOLVED AS PART OF THE PROCESS OF
NEGOTIATION THEN NO JOINT LICENCE AGREEMENT WILL
RESULT. THERE IS NO NEED FOR DISPUTE RESOLUTION

PROCEDURES DURING THE STAGE OF NEGOTIATION AND ANY
SUCH PROCESSES COULD EASILY DELAY NEGOTIATION.

details of any dispute resolution procedure (if any) proposed to deal with
disputes throughout the term of contracts entered into with the target; and

THE JOINT LICENCE AGREEMENT WILL PROVIDE FOR
MEDIATION, CONCILIATION AND NEUTRAL EVALUATION IN
RELATION TO ANY DISPUTE THAT MAY ARISE BETWEEN AIR
OR A PARTICIPATING MEMBER AND THE TARGET.

details of proposed commencement and duration of contracts fo be
negotiated with the target:

(refer to direction 9)

THE COMMENCEMENT DATE IS LIKELY TO BE IN THE SECOND
QUARTER OF THE FINANCIAL YEAR. THE COLLECTIVE
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LICENCE WILL RUN FOR A MINIMUM OF 6 MONTHS UP TO 3
YEARS WITH SPECIFIED REVIEW PERIODS.

(h)  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to possible price agreements:

THERE WILL BE A JOINT LICENSING FEE.

(i) Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to a possible or proposed exclusionary provision(s), including
but not limited to:

(i) the nature of the proposed or possible exclusionary provision(s) (for
example an agreement to withhold supply of the relevant goods or services
to the target); and

NO EXCLUSIONARY PROVISION IS ENVISAGED. IN THE EVENT
THAT THE TARGET DECLINES TO ENTER INTO A JOINT LICENSE,
IT WOULD BE ENTIRELY UP TO EACH MEMBER OF AIR TO
DECIDE FOR ITSELF AND INDEPENDENTLY OF EACH OTHER
THE FUTURE NATURE OF ITS RELATIONSHIP WITH THE TARGET.

(ii) the circumstances in which the collective bargaining participants would

engage in the exclusionary provision(s), including but not limited to:

(A) details of the events that would trigger any such activity; and

(B) details of the process that would be followed in undertaking any such
activity; and

(C) details of any proposed period of notice to be given to the target prior
to the commencement of such activity; and

(D) details of any dispute resolution procedure to be applied or offered to
the target prior to the commencement of such activity:

(refer to direction 10)

NO EXCLUSIONARY PROVISION IS ENVISAGED. SEE (1) ABOVE
Section € —~ public detriments
4. Market definition

Provide a description of the market(s) in which the goods or services
described at 3 (b) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(refer to direction 11)

THE RELEVANT MARKET IS THE AUSTRALIAN MARKET FOR
THE ACQUISITION AND SUPPLY OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA.

THE MAIN SUPPLIERS OF LICENCES FOR PUBLIC PERFORMANCE
RIGHTS AND TRANSMISSION RIGHTS FOR SOUND RECORDINGS
AND MUSIC VIDEOS IN AUSTRALIA ARE:

o RECORD LABELS
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5.
(a)

o  ARTISTS
o ARTIST MANAGERS
o MANAGERS

THE MAIN  ACQUIRERS OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA ARE:

o TELEVISION BROADCASTERS

o - MUSIC CHANNELS

o ONLINE BROADCASTERS

o TERRESTRIAL AND DIGITAL RADIO

THERE ARE MANY DIFFERENT GENRES OF MUSIC. THE
REPERTOIRE TO BE COVERED BY THE JOINT LICENCE

PROPOSED WILL COVER A RANGE OF GENRES (EG. ROCK,
CLASSICAL). THE APPLICANTS DO NOT BELIEVE THAT THERE

ARE GENRE-BASED MARKETS —~ THE ORTHODOX DEFINITION OF
THE PRODUCT MARKET IS THAT IT INCLUDES ALL GENRES.

THE ONLY RELEVANT GEOGRAPHIC OR LEGAL RESTRICTION
ON THE SUPPLY OR ACQUISITION OF THE RELEVANT SERVICES
IS THAT A LICENCE FOR PUBLIC PERFORMANCE RIGHTS AND
TRANSMISSION RIGHTS FOR SOUND RECORDINGS AND MUSIC
VIDEOS IN AUSTRALIA IS LIMITED TO AUSTRALIA AND EACH
LICENSOR MUST BE ENTITLED TO LICENSE THOSE RIGHTS IN
AUSTRALIA. SUBJECT TO THOSE RESTRICTIONS, COPYRIGHT IS
AN UNLIMITED RESOURCE.

Public defriments

What will be the likely effect of the notified conduct on the prices of the
goods or services described at 3 (b) above and the prices of goods or
services in other affected markets? In answering this question please
provide facts and information to support the claims made:

IN THE APPLICANTS” VIEW, THERE ARE NO LIKELY PUBLIC
DETRIMENTS.

THE JOINT LICENCE PROPOSED IS NON-EXCLUSIVE. THE
TARGET CAN DEAL WITH ANY OF THE FOLLOWING PARTIES:

o THE LICENSORS, OR A SELECT NUMBER OF LICENSORS

(eg MAJOR RECORD LABELS WHO ARE NOT MEMBERS
OF AIR)

o PPCA (see comment below);

o AIR AND PARTICIPATING MEMBERS; OR

o MEMBERS OF AIR WHO WISH TO ENTER INTO A
SEPARATE LICENSING AGREEMENT.
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THE BROADCASTERS HAVE A LICENCE WITH PPCA FOR THE
USE OF SOUND RECORDINGS BUT NOT FOR THE VIDEO RIGHTS.
THE BROADCASTERS HAVE TRADITIONALLY PASSED THIS
RESPONSIBILITY TO THE CHANNELS, WHO HAVE ENTERED
INTO DIRECT LICENSING ARRANGEMENTS.

THE TFEE FOR A THE JOINT LICENCE PROPOSED WILL BE
NEGOTIATED ON REASONABLE COMMERCIAL TERMS. IN THE
PAST THE TARGET HAS NOT PAID ANY FEE IN RELATION TO
THE PUBLIC PERFORMCANCE AND TRANSMISSION OF MUSIC
VIDEOS FOR WHICH THE COPYRIGHT IS HELD BY AN
INDEPENDENT RECORDING LABEL. ADOPTION OF A
COMMERCIALLY NEGOTIATED REASONABLE FEE INSTEAD OF
A FREE-RIDING FEE OF $0 IS NOT A PUBLIC DETRIMENT.

THE JOINT LICENCE PROPOSED DOES NOT INVOLVE PRICE
FIXING AS DEFINED UNDER SECTION 45A(1) OF THE TPA: THE
JOINT LICENCE TO BE OFFERED IS A JOINT PRODUCT THAT
COULD NOT BE OFFERED BY AIR OR BY ANY OF THE
PARTIPATING MEMBERS ALONE. ACCORDINGLY, AIR AND THE
PARTICIPATING MEMBERS ARE NOT COMPETITORS OR LIKELY
COMPETITORS.

THE JOINT PRODUCT TO BE SUPPLIED UNDER THE PROPOSED
JOINT LICENCE IS INTENDED TO AND WILL REDUCE
TRANSACTION COSTS. THE JOINT PRODUCT IS PRO-
COMPETITIVE.  THE  JOINT  LICENCE  PROPOSED IS
NON_EXCLUSIVE - IT DOES NOT FORECLOSE SEPERATE
LICENSING DIRECTLY WITH COPYRIGHT HOLDERS.

St

(b) What other detriments may result from the notified conduct? In
answering this question please provide facts and information to support the
claims made:

NONE
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Section D — public benefits

6.

(2)

Public benefit claims

Provide details of the public benefits resulting or likely to result from the
proposed arrangement. In answering this question please provide facts and
information to support the claims made:

THE JOINT LICENCE PROPOSED WILL HELP TO SUPPORT THE
INDEPENDENT SECTOR BY CREATING AN AVENUE FOR THE
COLLECTION OF COPYRIGHT FEES TO WHICH COPYRIGHT
HOLDERS ARE ENTITLED BUT WHICH HAVE NOT BEEN PAID IN
THE PAST. THE MAIN POTENTIAL SOURCE OF COPYRIGHT FEES
ARE  BROADCASTERS, INCLUDING THE TARGET. THE
BROADCASTERS HAVE DIRECT LICENSING ARRANGEMENTS
WITH THE FOUR MAJOR RECORD COMPANIES BUT NO SUCH
ARRANGMENTS ARE IN PLACE WITH THE INDEPENDENTS.

AS REVENUES FROM CD SALES DECLINE, 1T IS INCREASINGLY
IMPORTANT FOR RECORD COMPANIES TO BE ABLE TO DRAW
RESIDUAL REVENUES FROM A DIVERSE RANGE OF SOURCES,
NAMELY: VIDEO; SYNCHRONISATION; MOBILE; AND ONLINE.
ALL OF THESE REVENUE STREAMS ARE IMPORTANT IN THE
LICENSING OF COPYRIGHT CONTENT FROM THE MAJOR LABEL
SECTOR. THEY HAVE THE SAME POTENTIAL IMPORTANCE FOR
THE INDEPENDENT SECTOR.

THE IMPORTANCE OF THE INDEPENDENT MUSIC SECTOR TO
THE ECONOMY, TO CREATIVE ARTISTS AND TO THE PUBLIC
GENERALLY IS AS INDICATED IN ATTACHMENT 1.
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Section E - authority
7, Contact details
(a)  Name, contact telephone number and address of person authorised by the

notifying parties to provide additional information in relation to this
application:

STUART WATTERS

CHIEF EXECUTIVE OFFICER ~ AIR
437 SPENCER ST

WEST MELBOURNE VICTORIC 3003
PH: 03 8554 4330

MOB: 0438 758 847

(refer to direction 12) R

( Pommn in Organisation)

Page 11 of 17



DIRECTIONS

1. Where the notice is given by or on behalf of a corporation, the name of the corporation is
to be inserted in item 1 (a), not the name of the person signing the application and the
application is to be signed by a person authorised by the corporation to do so.

2. Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which notification is given.

3. A collective bargaining notification can not be lodged by a trade union or a trade union
representative.

4, Where the applicant will be a participant in the collective bargaining arrangements (rather
than a representative of participants) the name of the applicant must also be included.
Where those persons are corporations, list the corporation’s name and address.

5. The applicant, in lodging a notification on behalf of others, must obtain their consent to
do 8o and provide proof of that consent.

6. Where the target is a corporation, provide the corporate name.

7. The collective bargaining notification process is only available to parties that reasonably
expect to make one or more contracts with the target about the supply or acquisition of
goods or services the subject of the notification,

8. The value of the contract to be collectively negotiated between the target and each
participant is not to exceed $3 million (or such other amount as is prescribed by the
regulations) per participant in any twelve month period.

9. To the extent that the collective bargaining arrangements have been reduced to writing,
provide a true copy of the arrangement. To the extent that the collective bargaining
arrangements have not been reduced to writing, provide a full and correct description of
the key terms that have not been reduced to writing.

10. In simple terms an exclusionary provision exists where the proposed contract,
arrangement or understanding is made by businesses (at least two of whom are
competitors) for the purpose of preventing, restricting or limiting the supply of services to
particular persons or classes of persons by all or any of the parties to the contract,
arrangement or understanding.

In the context of collective bargaining, an exclusionary provision(s) may include
contracts, arrangements or understandings (whether currently in existence or to be made
or arrived at during the term of the notification) between collective bargaining
participants to linit or restrict their dealings with the target including contracts
arrangements or understandings to:

{a)  withhold the supply of goods or services from the target; or

(by  refuse or decline to acquire the goods or services of the target;

whether such conduct was absolute, limited or subject to certain terms or conditions. This
is sometimes referred to as a collective boycott.

11. Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

12. The notification must be signed by a person authorised by the applicant to do so.
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ATTACHMENT 1

BACKGROUND ON THE AUSTRALIAN INDEPENDENT RECORD LABELS
ASSOCIATION AND THE INDEPENDENT RECORD SECTOR

The Australian Independent Record Labels Association Ltd (AIR) is the peak
body for Australian owned record labels. AIR pro-actively serves and
represents the interests and development of Australian independent recording
labels across Australia and internationally. There is no other membership
organisation in Australia that represents the interests of independent recording
labels, which represents around 85% of all Australian recorded music.

AIR's primary purpose is to foster an ever increasing marketplace for
Australian independent music and assist in the long-term development, growth
and success of Australia's independent recording industry both in Australia
and overseas.

The formal objectives stated in AIR's constitution are:

® To assist in the exploitation of copyrights created and owned by
Australian independent record labels

® To promote a commercially viable industry environment which is
conducive to growth of the Australian independent sector and to the
development of the artists that it represents

® To encourage and facilitate cultural expression through Australian
music at local, national and international levels

® To advocate the values and interests of the Company and the
Australian independent sector in accordance with these Objects

® To do all things as are necessary, incidental and conducive to the
attainment of the above objects and to the development of the
Australian music industry at large.

The Australian independent music industry makes up about 85% of the entire
Australian recording industry. Members of this industry are Australian owned
and not owned by multinational record companies (which make up the other
15% of the industry). Unlike these multinationals, industry members do not
have an international company network through which to distribute their
product and rely on establishing international licensing relationships on a
business to business basis.

Independent recording labels produce the vast majority of work by Australian
artists in all genres, but particularly in niche genres such as Australian jazz,
electronica and dance music. This specialisation in niche genres also sets
Independents apart form the multinationals.

Independent recording labels range from small niche-market labels to large
organisations with a turn over of $50 million per year. Artists represented by
the Australian independent recording industry include well known names such
as Savage Garden, John Butler Trio, Killing Heidi, Vanessa Amorosi, Missy
Higgins, James Morrison and AC/DC.
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The International Federation of the Phonographic Industry (IFPIL) represents
the recording industry worldwide through its membership of over 1,450
members spanning 70 countries. [t was noted in a recent report on sales figures
for the first half of 2004 that Australia has the 7" largest music industry
market in the world and that Australia’s maintenance of sales is primarily
buoyed by a “strong local repertoire”.

The principal property traded by the independent recording sector is the
copyright in a recording. These copyrights are principally traded through CD
sales, but also through use of recordings in films and other multimedia.
However, as the industry adapts to recent changes and external pressures,
sound recording files are now able to be traded through a variety of additional
means from digital downloading sites, to synchronisation on mobile phone
carrier services. AIR is at the forefront of enabling its members to maximise
their capacity to exploit these new mediums to their (and Australia’s)
advantage.

Within the larger music industry it is the independent record labels that fulfil
the role of supporting new artists and developing new markets. In contrast,
the major recording companies tend to sign up product once it has had market
recognition and represents a substantial profitable return.

Independent record labels have a strong track record in promoting Australian
music overseas and have been responsible for most well known Australian
music export examples, except in the cases of silverchair and Mental as
Anything.

The independent record industry represents at least 85% of the total Australian
music industry. The other 15% is represented by multinationals which are not
Australian owned. It is difficult to determine the exact market share figure that
this represents as there are inadequate statistical collection services present in
the Australian recording industry, but anecdotal evidence would suggest that
the independent sector represents anywhere between 25 and 30% of the
market share in economic terms.
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ATTACHMENT 2

PARTICIPATING MEMBERS
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ATTACHMENT 3

CONSENT OF PARTICIPATING MEMBERS
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From: AIR [air@mail-hub.net]

‘Sent: Monday, 15 December 2008 2:37 PM

To: stu@air.org.au

Subject: Proposed Coliective Bargaining Negotiations

AUSTRALIAN
N INDEPENDERT

RECORD LABELS
7/

Dear Members
We are writing this notice to the membership to inform you of recent action being taken by AIR on behalf of its members.

AIR is filing & Collective Bargaining Notification to the Australian Consumer Competition Commission (ACCC) under the Trade Practices
Act. The end goal of this is to get an immunity from liability from price fixing and other provisions of the Trade Practices Act so that AIR
can act on behalf of its members and negotiate collective licensing arrangements for the sector. Any license arrangement with AIR will be
non-exclusive and our members are free to negotiate their own licenses where they want to do so. Further, if you have an existing
license in place with a potential licensing target for AIR, that existing licence will not be affected by the new AIR collective licensing
arrangements. . : i .

There are currently a number of end users of recorded music and music video in Australia who currently may not have licenses in place
to pay the independent sector. By contrast, the multinationa!l subsidiaries are paid for use of content in a variety of formats.

The current proposed targets of collective negotiation by AIR are:

Foxtel

Austar

Optus

Telstra

Their music content channels / outlets include:
MTV

XYZ

Fuel TV.
Bigpond

If you would like to be covered by the proposed collective bargaining negotiations with licensees, please indicate by following the link
provided and clicking the yes option link. You will need to do this by Friday August 15th.

If you do not agree to participate you will not be able to share in the licensing fees payable under the licences to be collectively
negotiated. AIR therefore believes that it is strongly in the interest of all members to opt in.

If you have any questions please don't hesitate to forward them to info@air.org.au and we will seek to clarify them for you in a timely
manner,

Sincerely
Stuart Watters
CEO

AIR

-You have received this email because you are an AIR member or have requested information from us. If
you have received this email by mistake, you can remove your details here.



To update your details click here



ATTACHMENT 4

SUMMARY QUTLINE OF PROPOSED KEY TERMS

Hem

- Term

| Summary

Licence scope

A non-exclusive licence to broadeast music videos, but only:
on specified Music Video Channels; and

. in accordance with all of the conditions applicable to the broadcaster's
licence issued under the Broadcasting Services Act.

“Music Video Channels” are television channels where music videos comprise
at least 25% of the total programming content by duration (caleulated over a
calendar week, and excluding advertisements, sponsorship announcements
and other promotional content).

Licensed repertolre

All music videos in which the copyright is owned or controlied in Australia by
Paricipating Members.

Term

An initial period of [ ] months, with automatic renewals for further [ ] month
periods uniess either parly terminates by notice in writing.

Reporting

Licensees will provide quarterly video usage reports, setting out (in the form of
a ‘broadcast log”) the details of all music videos broadcast on each Music
Video Channel, including the detalls of any directly licensed music videos.

Licensees will also provide quarterly reports detailing the number of domestic
and commercial subscribers with access to the Music Video Channels.

5

Licence fees

{GST Exclusive)

Licence fess are payable quarterly. The fees are caloulated monthly on the
basis of the subscriber numbers reported by the licensee.

[Categories & formulas to be negotiated].

8

Invoicing and payment

Following receipt of the quarterly video usage and revenue reports (see ftem 4
above), a tax invoice will be issued for the amount of the licence fees.

All invoices are payable within 14 days of receipt.
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Form GA

Commonwealth of Australia
Trade Practices Act 1974 — subsection 93AB (1)

NOTIFICATION OF COLLECTIVE BARGAINING

This form is to be completed by applicants proposing to engagé in collective bargaining
arrangements:

In lodging this form, applicasts must include alt information, including supporting evidence
that they wish the Commission take into account in assessing their notification,

Where there is insufficient space on this form to furnish the required information, the

information is to be shown on separate sheets, numbered consecut;vely and signed by or on
behalf of the applicant.

Protection provided by the notification extends only to the collective bargaining
arrangements deseribed in the: form. :

To the Australian Competition and Consumer Commission:

Notification is hereby given under subsection 93AB (1) of the Trade Practices Act
1974:

. to make, or propose to make, a contract containing a provision of the kind
referred to in paragraph 45 (2)(a) of the Trade Practices Act 1974; or

* to give effect to a provision of a contract where the provision is of the kind
referred to in paragraph 45 (2)(b) of the Trade Practices Act 1974.
(Strike out if not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM
Section A — general information

I. Applicant

{a)  Name of the applicant:
(refer to Direction 1)

C&OOOQ)L{— AUSTRALIAN INDEPENDENT RECORD LABELS ASSOCIATION

LTD (AIR) AND PARTICIPATING MEMBERS OF AIR

(b)  Description of business carried on by the applicants:
(refer to Direction 2)

AIR IS A NATIONAL INDUSTRY ASSOCIATION, PROACTIVELY
SERVING AND REPRESENTING THE INTERESTS AND
DEVELOPMENT OF AUSTRALIAN INDEPENDENT RECORDING
LABELS ACROSS AUSTRALIA AND THE WORLD.

SEE FURTHER ATTACHMENT L.

THE PARTIPATING MEMBERS LISTED IN ATTACHMENT 2 ARE
INDEPENDENT RECORDING LABELS.



(c)

(d)

2.
(a)

(b)

(c)

Is the representative of the applicant lodging the notice a trade union, an
officer of a trade union or a person acting on the direction of a trade union?
(refer to Direction 3)

NG

Address in Australia for service of documents on the applicants:
437 SPENCER ST

WEST MELBOURNE

VICTORIA 3003

Lodged on behalf of

Provide names and addresses of all persons on whose behalf the notification
is lodged and who propose to participate in the collective bargaining
arrangements:

(refer to Direction 4)

DETAILS FOR AIR ARE SET OUT IN 1. ABOVE. SEE ATTACHMENT
2 FOR DETAILS OF THE OTHER APPLICANTS.

Provide proof of the consent of each of the persons listed at 2 (a) above
agreeing to the lodgement of the notification on their behalf:

{refer to Direction 5)

SEE ATTACHMENT 3. THIS REFERS TO THE LETTER THAT WAS
SENT TO FEACH MEMBER (LE. THOSE PARTICIPANTS REFERRED
TO IN ATTACHMENT 2) AND PROMPTED THEM TO PROVIDE
THEIR DIGITAL SIGNATURE AS PARTIES TO COLLECTIVE
BARGAINING ARRANGEMENTS. THE TECHNOLOGY USED TO
OBTAIN THE DIGITAL SIGNATURES ENSURED THAT EACH
DIGITAL SIGNATURE PROCESSED WAS SPECIFIC TO THE
COMPANY TO WHICH IT WAS SENT.

Provide the following information relating to a notification:

(i) Does this notification relate to a notification previously lodged with the
Australian Competition and Consumer Commission and for which a
concessional fee is claimed?

NO

(ii) details of the first-mentioned notification, including but not limited to:
(A) the name of the applicant; and
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(B) the date the notification was said to be lodged; and
(C) if known or applicable — the registration number allocated to
that collective bargaining notification.

N/A
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Section B — collective bargaining arrangements

(a)

(b)

(©)

(d)

Proposed collective bargaining arrangements

Provide: the name and address of the target; the name, position and
telephone contact details of an appropriate contact at the target; and a
description of the business carried on by the target:

(refer to direction 6)

XYZ
XYZNETWORKS PTY LIMITED
066812119

LEVEL 1, 5§ THOMAS HOLT DRIVE
NORTH RYDE
NSW 2113

Provide a description of the goods or services which the participants of the
collective bargaining arrangements (listed at 2 (a) above) propose to supply
to or acquire from the target:

THE PARTICIPANTS IN THE COLLECTIVE BARGAINING
ARRANGEMENTS PROPOSE TO SUPPLY MASTER RECORDING
COPYRIGHTS INCLUSIVE OF AUDIO AND VISUAL RIGHTS
UNDER  LICENSE TO LICENSEES ACROSS A RANGE OF
TRANSMISSION MEDIUMS.

Do the participants of the proposed collective bargaining arrangements (see
2 (a) above) reasonably expect to make one or more contracts with the
target about the supply to or acquisition from the target of one or more of
the goods or services (listed at 3 (b) above)?

(refer to direction 7)

YES. ONE CONTRACT FOR EACH TARGET IS PROPOSED. ALL
APPLICANTS WILL BE PARTIES TO THE CONTRACT. UNDER THE
CONTRACT EACH PARTICIPATING MEMBER OF AIR WILL AGREE
TO LICENSE THEIR RELEVANT RESPECTIVE RIGHTS TO THE
TARGET.

In relation to (¢) above, provide details of the basis upon which that
expectation is held including details of past contracts with the target:

A JOINT LICENSING ARRANGEMENT IS PROPOSED UNDER
WHICH EACH PARTIPATING MEMBER OF AIR WILL LICENSE
THEIR RELEVANT RIGHTS TO EACH PARTICULAR TARGET. THIS
MODEL DIFFERS FROM THE PPCA COLLECTIVE LICENSING
MODEL -NO COLLECTIVE LICENCE WILL BE ISSUED BY AIR
AND ACCORDINGLY THERE WILL NOT BE ANY INPUT LICENCE
BETWEEN THE PARTICIPATING MEMBERS AND AIR.

A JOINT LICENCE HAS NOT PREVIOUSLY BEEN OFFERED BY
THE PARTIPATING MEMBERS OR ANY OTHER MEMBERS OF AIR.
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(e)

(g

@

(it)

AIR HAS NOT PREVIOUSLY OFFERED A COLLECTIVE LICENSE.

SOME  AIR MEMBERS HAVE PREVIOUSLY ENTERED INTO
DIRECT  LICENSING ARRANGEMENTS. HOWEVER, SUCH
ARRANGEMENTS ARE EXCEPTIONAL GIVEN THE TRANSACTION
COSTS OF ENTERING INTO NUMEROUS SEPARATE LICENSING
ARRANGMENTS. THE JOINT LICENCE PROPOSED IS INTENDED
TO REDUCE THE TRANSACTION COSTS CONSIDERABLY.

Do the participants of the collective bargaining arrangements (listed at 2 (a)
above) reasonably expect that contractual payments between the target and
each participant will not exceed $3 million (or any other amount prescribed
by regulation) in any 12 month period, and on what basis?

(refer (o direction 8)

YES

In relation to (e) above provide an estimation of the contractual payments
expected between the target and each participant in relation to the goods
and services (listed at 2 (a) above):

GIVEN THE SIZE, NATURE AND FRAGMENTATION OF THE
INDEPENDENT RECORDING SECTOR IN AUSTRALIA, IT IS
DIFFICULT TO ESTIMATE THE AMOUNT OF THE CONTRACTUAL
PAYMENTS FOR A JOINT LICENCE. THE AMOUNT NEGOTIATED
FOR A JOINT LICENCE WILLL BE DISTRIBUTED TO
PARTICIPATING MEMBERS AFTER DEDUCTING A SMALL
AMOUNT FOR ADMINISTRATION COSTS. THE DISTRIBUTION
SCHEME WILL BE COMPARABLE TO THAT USED BY PPCA IN
PPCA’S COLLECTIVE LICENSING ARANGEMENTS.

Provide a description of the collective bargaining arrangements proposed
including, but not limited to:

the process by which participants propose to undertake collective
bargaining with the target; and

AIR - WILL NEGOTIATE THE PROPOSED JOINT LICENSING
AGREEMENT ON BEHALF OF THE PARTICIPATING MEMBERS.

the type of terms and conditions expected to be negotiated in collective
bargaining arrangements (for example: price; non-price conditions of
supply such as contract periods etc); and

PARTICIPATING MEMBERS WILL EACH GRANT TO EACH
TARGET A NON-EXCLUSIVE LICENSE TO EXERCISE ANY OR ALL
OF THEIR RIGHTS. THE LICENSED RIGHTS WILL BE PUBLIC
PERFORMANCE AND TRANSMISSION RIGHTS FOR MUSIC
VIDEOS.

THE RIGHTS GRANTED WILL BE TECHNOLOGY NEUTRAL, THUS
ALLOWING FOR THE NEGOTIATION OF A SUITE OF RIGHTS
(BROADCAST; COMMUNICATION; DOWNLOAD; BLANKET USES..
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(iif)

(iv)

v)

(vi)

THIS 1S BECOMING AN INDUSTRY NORM SO AS TO MINIMISE

THE NEED FOR MULTIPLE LICENSING AGREEMENTS.

LICENSE FEES WILL BE PAYABLE QUARTERLY BASED ON
USAGE AND REVENUE REPORTS.

CONTRACT PERIODS ARE LIKELY TO BE FOR A MINIMUM OF 6
MONTHS UP TO A MAXIMUM OF 3 YEARS WITH SPECIFIED
REVIEW PERIOCDS.

PRICING WILL BE DETERMINED ON THE BASIS OF USAGE OF
COPYRIGHTS BALANCED AGAINST THE OVERALL QUANTITY
OF SUBSCRIBERS THAT THE BROADCASTER TARGET HAS OVER
THE RELEVANT PERIOD OF THE AGREEMENT.

FOR A SUMMARY OUTLINE OF PROPOSED KEY TERMS, SEE
ATTACHMENT 4.

details of any dispute resolution procedure (if any) proposed between
participants throughout the collective bargaining process; and

EACH PARTICIPATING MEMBER WILL HAVE THE RIGHT AT
THEIR OWN EXPENSE TO APPOINT AN INDEPENDENT AUDITOR
TO EXAMINE THE BOOKS AND ACCOUNTS OF AIR. AIR WILL
OFFER MEDIATION, CONCILIATION AND  NEUTRAL
EVALUATION IN RELATION TO ANY DISPUTE THAT MAY ARISE
BETWEEN A PARTICIPATING MEMBER AND AIR IN CONNECTION
WITH THE JOINT LICENSING  AGREEMENT OR THE
NEGOTIATION THEREOF.

details of any dispute resolution procedure (if any) proposed between
participants and the target throughout the collective bargaining process; and

NO DISPUTE RESOLUTION PROCEDURE IS ENVISAGED AT THE
STAGE OF NEGOTIATION., THE TERMS OF THE JOINT LICENCE
PROPOSED WILL BE STRAIGHT FORWARD. IF A DISPUTE
CANNOT BE RESOLVED AS PART OF THE PROCESS OF
NEGOTIATION THEN NO JOINT LICENCE AGREEMENT WILL
RESULT. THERE IS NO NEED FOR DISPUTE RESOLUTION
PROCEDURES DURING THE STAGE OF NEGOTIATION AND ANY
SUCH PROCESSES COULD EASILY DELAY NEGOTIATION.

details of any dispute resolution procedure (if any) proposed to deal with
disputes throughout the term of contracts entered into with the target; and

THE JOINT LICENCE AGREEMENT WILL PROVIDE FOR
MEDIATION, CONCILIATION AND NEUTRAL EVALUATION IN
RELATION TO ANY DISPUTE THAT MAY ARISE BETWEEN AIR
OR A PARTICIPATING MEMBER AND THE TARGET.

details of proposed commencement and duration of contracts to be
negotiated with the target:

(refer to direction 9)

THE COMMENCEMENT DATE IS LIKELY TO BE IN THE SECOND
QUARTER OF THE FINANCIAL YEAR. THE COLLECTIVE
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LICENCE WILL RUN FOR A MINIMUM OF 6 MONTHS UP TO 3
YEARS WITH SPECIFIED REVIEW PERIODS.

(hy  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to possible price agreements:

THERE WILL BE A JOINT LICENSING FEE.

(iy  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to a possible or proposed exclusionary provision(s), including
but not limited to:

(1) the nature of the proposed or possible exclusionary provision(s) (for
example an agreement to withhold supply of the relevant goods or services
to the target); and

NO EXCLUSIONARY PROVISION IS ENVISAGED. IN THE EVENT
THAT THE TARGET DECLINES TO ENTER INTO A JOINT LICENSE,
IT WOULD BE ENTIRELY UP TO EACH MEMBER OF AIR TO
DECIDE FOR ITSELF AND INDEPENDENTLY OF EACH OTHER
THE FUTURE NATURE OF ITS RELATIONSHIP WITH THE TARGET.

(i1y the circumstances in which the collective bargaining participants would

engage in the exclusionary provision(s), including but not limited to:

(A) details of the events that would trigger any such activity; and

(B) details of the process that would be followed in undertaking any such
activity; and

(C) details of any proposed period of notice to be given to the target prior
to the commencement of such activity; and

(D) details of any dispute resolution procedure to be applied or offered to
the target prior to the commencement of such activity:

(refer to direction 10)

NO EXCLUSIONARY PROVISION IS ENVISAGED. SEE (i) ABOVE
Section C - public detriments
4. Market definition
Provide a description of the market(s) in which the goods or services
described at 3 (b) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of

the relevant goods or services (for example geographic or legal restrictions):
(refer to direction 11)

THE RELEVANT MARKET IS THE AUSTRALIAN MARKET FOR
THE ACQUISITION AND SUPPLY OF LICENCES FOR PUBLIC

PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA.

RIGHTS AND TRANSMISSION RIGHTS FOR SOUND RECORDINGS
AND MUSIC VIDEOS IN AUSTRALIA ARE:
o RECORD LABELS
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5,
(a)

o ARTISTS
o  ARTIST MANAGERS
o MANAGERS

THE MAIN ACQUIRERS OF LICENCES FOR  PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA ARE:

o  TELEVISION BROADCASTERS
MUSIC CHANNELS

o  ONLINE BROADCASTERS

> TERRESTRIAL AND DIGITAL RADIO

THERE ARE MANY DIFFERENT GENRES OF MUSIC. THE
REPERTOIRE TO BE COVERED BY THE JOINT LICENCE
PROPOSED WILL COVER A RANGE OF GENRES (EG. ROCK,
CLASSICAL). THE APPLICANTS DO NOT BELIEVE THAT THERE
ARE GENRE-BASED MARKETS ~ THE ORTHODOX DEFINITION OF
THE PRODUCT MARKET IS THAT IT INCLUDES ALL GENRES.

THE ONLY RELEVANT GEOGRAPHIC OR LEGAL RESTRICTION
ON THE SUPPLY OR ACQUISITION OF THE RELEVANT SERVICES
IS THAT A LICENCE FOR PUBLIC PERFORMANCE RIGHTS AND
TRANSMISSION RIGHTS FOR SOUND RECORDINGS AND MUSIC
VIDEOS IN AUSTRALIA IS LIMITED TO AUSTRALIA AND EACH
LICENSOR MUST BE ENTITLED TO LICENSE THOSE RIGHTS IN
AUSTRALIA. SUBJECT TO THOSE RESTRICTIONS, COPYRIGHT IS
AN UNLIMITED RESOURCE.

O

'

Public detriments

What will be the likely effect of the notified conduct on the prices of the
goods or services described at 3 (b) above and the prices of goods or
services in other affected markets? In answering this question please
provide facts and information to support the claims made:

IN THE APPLICANTS® VIEW, THERE ARE NO LIKELY PUBLIC
DETRIMENTS.

THE JOINT LICENCE PROPOSED IS NON-EXCLUSIVE. THE
TARGET CAN DEAL WITH ANY OF THE FOLLOWING PARTIES:

o THE LICENSORS, OR A SELECT NUMBER OF LICENSORS
(eg MAJOR RECORD LABELS WHO ARE NOT MEMBERS
OF AIR)

o PPCA (see comment below),
o  AIR AND PARTICIPATING MEMBERS; OR

o MEMBERS OF AIR WHO WISH TO ENTER INTO A
SEPARATE LICENSING AGREEMENT.
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THE BROADCASTERS HAVE A LICENCE WITH PPCA FOR THE
USE OF SOUND RECORDINGS BUT NOT FOR THE VIDEO RIGHTS.
THE BROADCASTERS HAVE TRADITIONALLY PASSED THIS
RESPONSIBILITY TO THE CHANNELS, WHO HAVE ENTERED
INTO DIRECT LICENSING ARRANGEMENTS.

THE FEE FOR A THE JOINT LICENCE PROPOSED WILL BE
NEGOTIATED ON REASONABLE COMMERCIAL TERMS. IN THE
PAST THE TARGET HAS NOT PAID ANY FEE IN RELATION TO
THE PUBLIC PERFORMCANCE AND TRANSMISSION OF MUSIC
VIDEOS FOR WHICH THE COPYRIGHT IS HELD BY AN
INDEPENDENT RECORDING LABEL. ADOPTION OF A
COMMERCIALLY NEGOTIATED REASONABLE FEE INSTEAD OF
A FREE-RIDING FEE OF $0 IS NOT A PUBLIC DETRIMENT.

THE JOINT LICENCE PROPOSED DOES NOT INVOLVE PRICE
FIXING AS DEFINED UNDER SECTION 45A(1) OF THE TPA: THE
JOINT LICENCE TO BE OFFERED IS A JOINT PRODUCT THAT
COULD NOT BE OFFERED BY AIR OR BY ANY OF THE
PARTIPATING MEMBERS ALONE. ACCORDINGLY, AIR AND THE
PARTICIPATING MEMBERS ARE NOT COMPETITORS OR LIKELY
COMPETITORS.

THE JOINT PRODUCT TO BE SUPPLIED UNDER THE PROPOSED
JOINT LICENCE IS INTENDED TO AND WILL REDUCE
TRANSACTION  COSTS. THE JOINT PRODUCT IS PRO-
COMPETITIVE.  THE  JOINT  LICENCE  PROPOSED IS
NON_EXCLUSIVE - IT DOES NOT FORECLOSE SEPERATE
LICENSING DIRECTLY WITH COPYRIGHT HOLDERS.

(b) What other detriments may result from the notified conduct? In
answering this question please provide facts and information to support the
claims made:

NONE
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Section D — public benefits

6.

(a)

Public benefit claims

Provide details of the public benefits resulting or likely to result from the
proposed arrangement. In answering this question please provide facts and
information to support the claims made:

THE JOINT LICENCE PROPOSED WILL HELP TO SUPPORT THE
INDEPENDENT SECTOR BY CREATING AN AVENUE FOR THE
COLLECTION OF COPYRIGHT FEES TO WHICH COPYRIGHT
HOLDERS ARE ENTITLED BUT WHICH HAVE NOT BEEN PAID IN
THE PAST. THE MAIN POTENTIAL SOURCE OF COPYRIGHT FEES
ARE  BROADCASTERS, INCLUDING THE TARGET. THE
BROADCASTERS HAVE DIRECT LICENSING ARRANGEMENTS
WITH THE FOUR MAJOR RECORD COMPANIES BUT NO SUCH
ARRANGMENTS ARE IN PLACE WITH THE INDEPENDENTS.

AS REVENUES FROM CD SALES DECLINE, IT IS INCREASINGLY
IMPORTANT FOR RECORD COMPANIES TO BE ABLE TO DRAW
RESIDUAL REVENUES FROM A DIVERSE RANGE OF SOURCES,
NAMELY: VIDEO; SYNCHRONISATION; MOBILE; AND ONLINE.
ALL OF THESE REVENUE STREAMS ARE IMPORTANT IN THE
LICENSING OF COPYRIGHT CONTENT FROM THE MAJOR LABEL
SECTOR. THEY HAVE THE SAME POTENTIAL IMPORTANCE FOR
THE INDEPENDENT SECTOR.

THE IMPORTANCE OF THE INDEPENDENT MUSIC SECTOR TO
THE ECONOMY, TO CREATIVE ARTISTS AND TO THE PUBLIC
GENERALLY IS AS INDICATED IN ATTACHMENT 1.
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Section K - authority
7. Contact details
(a)  Name, contact telephone number and address of person authorised by the

notifying parties to provide additional information in relation to this
application:

STUART WATTERS

CHIEF EXECUTIVE OFFICER - AIR
437 SPENCER ST

WEST MELBOURNE VICTORIC 3003
PH: 03 8554 4330

MOB: 0438 758 847
(refer to direction 12) " AUST

(?og;sz@n in Organisation)
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DIRECTIONS

1.

[

9.

11,

12,

Where the notice is given by or on behalf of a corporation, the name of the corporation is
to be inserted in item 1 (a), not the name of the person signing the application and the
application is to be signed by a person authorised by the corporation to do so.

Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which notification is given.

A collective bargaining notification can not be Jodged by a trade union or a trade union
representative,

Where the applicant will be a participant in the collective bargaining arrangements (rather
than a representative of participants) the name of the applicant must also be included.
Where those persons are corporations, list the corporation’s name and address.

.

The applicant, in lodging a notification on behalf of others, must obtain their consent to
do so and provide proof of that consent.

Where the target is a corporation, provide the corporate name.

The collective bargaining notification process is only available to parties that reasonably
expect to make one or more contracts with the target about the supply or acquisition of
goods or services the subject of the notification.

The value of the contract to be collectively negotiated between the target and each
participant is not to exceed $3 million (or such other amount as is prescribed by the
regulations) per participant in any twelve month period.

To the extent that the collective bargaining arrangements have been reduced to writing,
provide a true copy of the arrangement. To the extent that the collective bargaining
arrangements have not been reduced to writing, provide a full and correct description of
the key terms that have not been reduced fo writing.

.In simple terms an exclusionary provision exists where the proposed contract,

arrangement or understanding is made by businesses (at least two of whom are
competitors) for the purpose of preventing, restricting or limiting the supply of services to
particular persons or classes of persons by all or any of the parties to the contract,
arrangement or understanding.

In the context of collective bargaining, an exclusionary provision(s) may include
contracts, arrangements or understandings (whether currently in existence or to be made
or arrived at during the term of the notification) between collective bargaining
participants to limit or restrict their dealings with the target including contracts
arrangements or understandings to:

{a) withhold the supply of goods or services from the target; or
(b} refuse or decline to acquire the goods or services of the target;

whether such conduct was absolute, limited or subject to certain terms or conditions. This
is sometimes referred to as a collective boycott.

Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

The notification must be signed by a person authorised by the applicant to do so.
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ATTACHMENT 1

BACKGROUND ON THE AUSTRALIAN INDEPENDENT RECORD LARBELS
ASBOCIATION AND THE INDEPENDENT RECORD SECTOR

The Australian Independent Record Labels Association Ltd (AIR) is the peak
body for Australian owned record labels. AIR pro-actively serves and
represents the interests and development of Australian independent recording
labels across Australia and internationally. There is no other membership
organisation in Australia that represents the interests of independent recording
labels, which represents around 85% of all Australian recorded music.

AIR's primary purpose is to foster an ever increasing marketplace for
Australian independent music and assist in the long-term development, growth
and success of Australia's independent recording industry both in Australia
and overseas.

The formal objectives stated in AIR's constitution are:

® To assist in the exploitation of copyrights created and owned by
Australian independent record labels

® To promote a commercially viable industry environment which is
conducive to growth of the Australian independent sector and to the
development of the artists that it represents

o To encourage and facilitate cultural expression through Australian
music at local, national and international levels

® To advocate the values and interests of the Company and the
Australian independent sector in accordance with these Objects

® To do all things as are necessary, incidental and conducive to the
attainment of the above objects and to the development of the
Australian music industry at large.

The Australian independent music industry makes up about 85% of the entire
Australian recording industry. Members of this industry are Australian owned
and not owned by multinational record companies (which make up the other
15% of the industry). Unlike these multinationals, industry members do not
have an international company network through which to distribute their
product and rely on establishing international licensing relationships on a
business to business basis.

Independent recording labels produce the vast majority of work by Australian
artists in all genres, but particularly in niche genres such as Australian jazz,
electronica and dance music. This specialisation in niche genres also sets
Independents apart form the multinationals.

Independent recording labels range from small niche-market labels to large
organisations with a turn over of $50 million per year. Artists represented by
the Australian independent recording industry include well known names such
as Savage Garden, John Butler Trio, Killing Heidi, Vanessa Amorosi, Missy
Higgins, James Morrison and AC/DC.
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The International Federation of the Phonographic Industry (IFP1) represents
the recording industry worldwide through its membership of over 1,450
members spanning 70 countries. It was noted in a recent report on sales figures
for the first half of 2004 that Australia has the 7™ largest music industry
market in the world and that Australia’s maintenance of sales is primarily
buoyed by a “strong local repertoire”.

The principal property traded by the independent recording sector is the
opyright in a recording. These copyrights are principally traded through CD
sales, but also through use of recordings in films and other multimedia.
However, as the industry adapts to recent changes and external pressures,
sound recording files are now able to be traded through a variety of additional
means from digital downloading sites, to synchronisation on mobile phone
carrier services. AIR is at the forefront of enabling its members to maximise
their capacity to exploit these new mediums to their (and Australia’s)
advantage.

Within the larger music industry it is the independent record labels that fulfil
the role of supporting new artists and developing new markets, In contrast,
the major recording companies tend to sign up product once it has had market
recognition and represents a substantial profitable return.

Independent record labels have a strong track record in promoting Australian
music overseas and have been responsible for most well known Australian
music export examples, except in the cases of silverchair and Mental as
Anything.

The independent record industry represents at least 85% of the total Australian
music industry. The other 15% is represented by multinationals which are not
Australian owned. It is difficult to determine the exact market share figure that
this represents as there are inadequate statistical collection services present in
the Australian recording industry, but anecdotal evidence would suggest that
the independent sector represents anywhere between 25 and 30% of the
market share in economic terms,
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ATTACHMENT 2

PARTICIPATING MEMBERS
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ATTACHMENT 3

CONSENT OF PARTICIPATING MEMBERS
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From: AIR [air@mail-hub.net]

Sent: Monday, 15 December 2008 2:37 PM

To: stu@air.org.au

Subject: Proposed Collective Bargaining Negotiations

SUSTRALIAH
IHDEPERDERT
| RECORD LABELS
7/

‘Dear Members
We are writing this notice to the membership to inform you of recent action being taken by AIR on behalf of its members.

AlIR is filing a Collective Bargaining Notification to the Australian Consumer Competition Commission (ACCC) under the Trade Practices
Act. The end goal of this is to get an immunity from liability from price fixing and other provisions of the Trade Practices Act so that AIR
can act on behalf of its members and negotiate collective licensing arrangements for the sector. Any license arrangement with AIR will be
non-exclusive and our members are free to negotiate their own licenses where they want to do so. Further, if you have an existing
license in place with a potential licensing target for AIR, that existing licence will not be affected by the new AIR collective licensing
arrangements., ‘ :

There are currently a number of end users of recorded music and music video in Australia who currently may not have licenses in place
to pay the independent sector. By contrast, the multinational subsidiaries are paid for use of content in a variety of formats.

The current proposed targets of coilective negotiation by AIR are:

Foxtel
Austar
Optus
Telstra

Their music content channels / outlets inciude:

MTV
XYZ
Fuel TV.
Bigpond

If you would like to be covered by the proposed collective bargaining negotiations with licensees, please indicate by following the link

If you do not agree to participate you will not be able to share in the licensing fees payable under the licences to be collectively
negotiated. AIR therefore believes that it is strongly in the interest of all members to opt in.

If you have any questions please don't hesitate to forward them to info@air.org.au and we will seek to clarify them for you in a timely
manner,

Sincerely
Stuart Watters
CEOQ

AIR

You have received this email because you are an AIR member-or have requested information from us. If
you have received this email by mistake, you can remove your details here.



To update your details click here



ATTACHMENT 4

SUMMARY QUTLINE OF PROPOSED KEY TERMS

Kem

| Termy, -

Summary

Licence scope

A non-exclusive licence to broadcast music videos, but only:

. on specified Music Video Channels; and

. in accordance with all of the conditions applicable o the broadcaster’s
licence issued under the Broadcasting Services Act.

“Music Video Channels” are television channels where music videos comprise
at least 25% of the total programming content by duration (calculated over a
calendar week, and excluding advertisements, sponsorship announcements
and other promotional content).

Licensed repsrioire

All music videos in which the copyright is owned or controlied in Austratia by
Participating Members.

Term

An initial period of [ | months, with automatic renewals for further [ [ month
periods unless either parly terminates by notice in writing.

Reporting

Licensees will provide quarterly video usage reports, setting out (in the form of
a “broadcast log”) the detalls of all music videos broadcast on each Music
Video Channel, including the details of any directly licensed music videos.

Licensees will also provide quarterly reports detailing the number of domestic
and commercial subscribers with access to the Music Video Channels.

Licence fees
(GST Exclusive)

Licerce fees are payable quarterly. The fees are calculated monthly on the
basis of the subscriber numbers reported by the licensee.

[Categories & formulas to be negotiated].

8

Invoicing and payment

Following receipt of the quarterly video usage and revenue reports (see ltem 4
above), a fax invoice will be issued for the amount of the licence fees.

Al invoices are payable within 14 days of receipt.
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Form GA

Commonwealth of Australia
Trade Practices Act 1974 — subsection 93AB (1)

NOTIFICATION OF COLLECTIVE BARGAINING

This form 15 to be completed by applicants proposing to engage in collective bargaining
arrangements.

In fodging this fornt, applicants must melude all information, including supporting evidence
that they wish the Commisqmn take into-account in dssessing their otification.,

Where there is insufficient spacé on this forny ta furnish the required information, the
information is te be shown ot separate sheets, numbered consecutively and si igned by or on
behalf of the applicant,

Protection provided by the riotification extends only to the collecfive bargaining
arrangements described in the form.

To the Australian Competition and Consumer Commission:

Notification is hereby given under subsection 93AB (1) of the Trade Practices Act

1974:

to make, or propose to make, a contract containing a provision of the kind
referred to in paragraph 45 (2)(a) of the Trade Practices Act 1974, or

to give effect to a provision of a contract where the provision is of the kind
referred to in paragraph 45 (2)(b) of the Trade Practices Act 1974.
(Strike out if not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

Section A — general information

L
(2)

CRooots

(b)

Applicant

Name of the applicant:
(refer to Direction 1)

AUSTRALIAN INDEPENDENT RECORD LABELS ASSOCIATION
LTD (AIR) AND PARTICIPATING MEMBERS OF AIR

Description of business carried on by the applicants:
(refer to Direction 2}

AIR IS A NATIONAL INDUSTRY ASSOCIATION, PROACTIVELY
SERVING AND REPRESENTING THE INTERESTS AND
DEVELOPMENT OF AUSTRALIAN INDEPENDENT RECORDING
LABELS ACROSS AUSTRALIA AND THE WORLD.

SEE FURTHER ATTACHMENT 1.

THE PARTIPATING MEMBERS LISTED IN ATTACHMENT 2 ARE
INDEPENDENT RECORDING LABELS.



(e)

(d)

2.

(a)

(b)

(©)

Is the representative of the applicant lodging the notice a trade union, an
officer of a trade union or a person acting on the direction of a trade union?
(refer to Direction 3)

NO

Address in Australia for service of documents on the applicants:
437 SPENCER ST

WEST MELBOURNE

VICTORIA 3003

Lodged on behalf of

Provide names and addresses of all persons on whose behalf the notification
is lodged and who propose to participate in the collective bargaining
arrangements:

(refer to Direction 4)

DETAILS FOR AIR ARE SET OUTIN 1, ABOVE. SEE ATTACHMENT
2 FOR DETAILS OF THE OTHER APPLICANTS,

Provide proof of the consent of each of the persons listed at 2 (a) above
agreeing to the lodgement of the notification on their behalf:

(refer to Direction 5)

SEE ATTACHMENT 3. THIS REFERS TO THE LETTER THAT WAS
SENT TO EACH MEMBER (LE. THOSE PARTICIPANTS REFERRED
TO IN ATTACHMENT 2) AND PROMPTED THEM TO PROVIDE
THEIR DIGITAL SIGNATURE AS PARTIES TO COLLECTIVE
BARGAINING ARRANGEMENTS. THE TECHNOLOGY USED TO
OBTAIN THE DIGITAL SIGNATURES ENSURED THAT EACH
DIGITAL SIGNATURE PROCESSED WAS SPECIFIC TO THE
COMPANY TO WHICH IT WAS SENT.

Provide the following information relating to a notification:

(1) Does this notification relate to a notification previously lodged with the
Australian Competition and Consumer Commission and for which a
concessional fee is claimed?

NO

(i) details of the first-mentioned notification, including but not limited to:
(A) the name of the applicant; and
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(B) the date the notification was said to be lodged; and
(C) if known or applicable — the registration number allocated to
that collective bargaining notification.

N/A
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Section B — collective bargaining arrangements

3.

(a)

(e)

(d)

Proposed collective bargaining arrangements

Provide: the name and address of the target; the name, position and
telephone contact details of an appropriate contact at the target; and a
description of the business cairied on by the target:

(refer to direction 6)

FUEL TV

PREMIER MEDIA GROUP PTY LIMITED
065 445 418

LEVEL 5,2 HOLT STREET

SURRY HILLS

NSW 2010

Provide a description of the goods or services which the participants of the
collective bargaining arrangements (listed at 2 (a) above) propose to supply
to or acquire from the target:

THE PARTICIPANTS IN THE COLLECTIVE BARGAINING
ARRANGEMENTS PROPOSE TO SUPPLY MASTER RECORDING
COPYRIGHTS INCLUSIVE OF AUDIO AND VISUAL RIGHTS
UNDER LICENSE TO LICENSEES ACROSS A RANGE OF
TRANSMISSION MEDIUMS.

Do the participants of the proposed collective bargaining arrangements (see
2 (a) above) reasonably expect to make one or more contracts with the
target about the supply to or acquisition from the target of one or more of
the goods or services (listed at 3 (b) above)?

(refer to direction 7)

YES. ONE CONTRACT FOR EACH TARGET IS PROPOSED. ALL
APPLICANTS WILL BE PARTIES TO THE CONTRACT. UNDER THE

CONTRACT EACH PARTICIPATING MEMBER OF AIR WILL AGREE
TO LICENSE THEIR RELEVANT RESPECTIVE RIGHTS TO THE
TARGET.

In relation to (¢) above, provide details of the basis upon which that
expectation is held including details of past contracts with the target:

A JOINT LICENSING ARRANGEMENT IS PROPOSED UNDER
WHICH EACH PARTIPATING MEMBER OF AJR WILL LICENSE
THEIR RELEVANT RIGHTS TO EACH PARTICULAR TARGET. THIS
MODEL DIFFERS FROM THE PPCA COLLECTIVE LICENSING

MODEL -NO COLLECTIVE LICENCE WILL BE ISSUED BY AIR
AND ACCORDINGLY THERE WILL NOT BE ANY INPUT LICENCE

BETWEEN THE PARTICIPATING MEMBERS AND AIR.

A JOINT LICENCE HAS NOT PREVIOUSLY BEEN OFFERED BY
THE PARTIPATING MEMBERS OR ANY OTHER MEMBERS OF AIR,
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()

(g)

()

(i)

AIR HAS NOT PREVIOUSLY OFFERED A COLLECTIVE LICENSE.

SOME AIR MEMBERS HAVE PREVIOUSLY ENTERED INTO
DIRECT LICENSING ARRANGEMENTS. HOWEVER, SUCH
ARRANGEMENTS ARE EXCEPTIONAL GIVEN THE TRANSACTION
"OSTS OF ENTERING INTO NUMEROUS SEPARATE LICENSING
ARRANGMENTS. THE JOINT LICENCE PROPOSED IS INTENDED
TO REDUCE THE TRANSACTION COSTS CONSIDERABLY.

Do the participants of the collective bargaining arrangements (listed at 2 (a)
above) reasonably expect that contractual payments between the target and
each participant will not exceed $3 million (or any other amount prescribed
by regulation) in any 12 month period, and on what basis?

(refer to direction &)

YES

In relation to () above provide an estimation of the contractual payments
expected between the target and each participant in relation to the goods
and services (listed at 2 (a) above):

GIVEN THE SIZE, NATURE AND FRAGMENTATION OF THE
INDEPENDENT RECORDING SECTOR IN AUSTRALIA, IT IS
DIFFICULT TO ESTIMATE THE AMOUNT OF THE CONTRACTUAL
PAYMENTS FOR A JOINT LICENCE. THE AMOUNT NEGOTIATED
FOR A JOINT LICENCE WILL BE DISTRIBUTED TO
PARTICIPATING MEMBERS AFTER DEDUCTING A SMALL
AMOUNT FOR ADMINISTRATION COSTS. THE DISTRIBUTION
SCHEME WILL BE COMPARABLE TO THAT USED BY PPCA IN
PPCA’S COLLECTIVE LICENSING ARANGEMENTS.

Provide a description of the collective bargaining arrangements proposed
including, but not limited to:

the process by which participants propose to undertake collective
bargaining with the target; and ‘

AR WILL NEGOTIATE THE PROPOSED JOINT LICENSING
AGREEMENT ON BEHALYF OF THE PARTICIPATING MEMBERS.

the type of terms and conditions expected to be negotiated in collective
bargaining arrangements (for example: price; non-price conditions of
supply such as contract periods ete); and

PARTICIPATING MEMBERS WILL FEACH GRANT TO EACH
TARGET A NON-EXCLUSIVE LICENSE TO EXERCISE ANY OR ALL
OF THEIR RIGHTS. THE LICENSED RIGHTS WILL BE PUBLIC
PERFORMANCE AND TRANSMISSION RIGHTS FOR MUSIC
VIDEOS.

THE RIGHTS GRANTED WILL BE TECHNOLOGY NEUTRAL, THUS
ALLOWING FOR THE NEGOTIATION OF A SUITE OF RIGHTS
(BROADCAST; COMMUNICATION; DOWNLOAD; BLANKET USES..
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(iif)

(1v)

)

(vi)

THIS 1S BECOMING AN INDUSTRY NORM S0 AS TO MINIMISE
THE NEED FOR MULTIPLE LICENSING AGREEMENTS.

LICENSE FEES WILL BE PAYABLE QUARTERLY BASED ON
USAGE AND REVENUE REPORTS.

CONTRACT PERIODS ARE LIKELY TO BE FOR A MINIMUM OF 6
MONTHS UP TO A MAXIMUM OF 3 YEARS WITH SPECIFIED
REVIEW PERIODS.

PRICING WILL BE DETERMINED ON THE BASIS OF USAGE OF
COPYRIGHTS BALANCED AGAINST THE OVERALL QUANTITY
OF SUBSCRIBERS THAT THE BROADCASTER TARGET HAS OVER
THE RELEVANT PERIOD OF THE AGREEMENT.

FOR A SUMMARY OUTLINE OF PROPOSED KEY TERMS, SEE
ATTACHMENT 4.

details of any dispute resolution procedure (if any) proposed between
participants throughout the collective bargaining process; and

EACH PARTICIPATING MEMBER WILL HAVE THE RIGHT AT
THEIR OWN EXPENSE TO APPOINT AN INDEPENDENT AUDITOR

TO EXAMINE THE BOOKS AND ACCOUNTS OF AIR.  AIR WILL
MEDIATION, CONCILIATION AND NEUTRAL
IfVAi UATION IN RELATION TO ANY DISPUTE THAT MAY ARISE
BETWEEN A PARTICIPATING MEMBER AND AIR IN CONNECTION
WITH THE JOINT LICENSING AGREEMENT OR THE
NEGOTIATION THEREOF.

details of any dispute resolution procedure (if any) proposed between
participants and the target throughout the collective bargaining process; and

NO DISPUTE RESOLUTION PROCEDURE IS ENVISAGED AT THE
STAGE OF NEGOTIATION. THE TERMS OF THE JOINT LICENCE
PROPOSED WILL BE STRAIGHT FORWARD. [IF A DISPUTE
CANNOT BE RESOLVED AS PART OF THE PROCESS OF
NEGOTIATION THEN NO JOINT LICENCE AGREEMENT WILL
RESULT. THERE IS NO NEED FOR DISPUTE RESOLUTION
PROCEDURES DURING THE STAGE OF NEGOTIATION AND ANY
SUCH PROCESSES COULD EASILY DELAY NEGOTIATION,

details of any dispute resolution procedure (if any) proposed to deal with
disputes throughout the term of contracts entered into with the target; and

THE JOINT LICENCE AGREEMENT WILL PROVIDE FOR
MEDIATION, CONCILIATION AND NEUTRAL EVALUATION IN
RELATION TO ANY DISPUTE THAT MAY ARISE BETWEEN AIR
OR A PARTICIPATING MEMBER AND THE TARGET.

details of proposed commencement and duration of contracts to be
negotiated with the target:

(refer to direction 9)

THE COMMENCEMENT DATE IS LIKELY TO BE IN THE SECOND
QUARTER OF THE FINANCIAL YEAR. THE COLLECTIVE
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LICENCE WILL RUN FOR A MINIMUM OF 6 MONTHS UP TO 3
YEARS WITH SPECIFIED REVIEW PERIODS.

(h)  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to possible price agreements:

THERE WILL BE A JOINT LICENSING FEE.

(i)  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to a possible or proposed exclusionary provision(s), including
but not limited to:

(i) the nature of the proposed or possible exclusionary provision(s) (for
example an agreement to withhold supply of the relevant goods or services
to the target); and

NO EXCLUSIONARY PROVISION IS ENVISAGED. IN THE EVENT
THAT THE TARGET DECLINES TO ENTER INTO A JOINT LICENSE,
IT WOULD BE ENTIRELY UP TO EACH MEMBER OF AIR TO
DECIDE FOR ITSELF AND INDEPENDENTLY OF EACH OTHER
THE FUTURE NATURE OF ITS RELATIONSHIP WITH THE TARGET.

(i) the circumstances in which the collective bargaining participants would

engage in the exclusionary provision(s), including but not limited to:

(A) details of the events that would trigger any such activity; and

(B) details of the process that would be followed in undertaking any such
activity; and

(C) details of any proposed period of notice to be given to the target prior
to the commencement of such activity; and

(D)  details of any dispute resolution procedure to be applied or offered to
the target prior to the commencement of such activity:

(refer to direction 10)

NO EXCLUSIONARY PROVISION IS ENVISAGED. SEE (i) ABOVE
Section C ~ public detriments
4. Market definition

Provide a description of the market(s) in which the goods or services
described at 3 (b) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available {or the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(refer to direction 11)

THE RELEVANT MARKET IS THE AUSTRALIAN MARKET FOR
THE ACQUISITION AND SUPPLY OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA.

THE MAIN SUPPLIERS OF LICENCES FOR PUBLIC PERFORMANCE
RIGHTS AND TRANSMISSION RIGHTS FOR SOUND RECORDINGS
AND MUSIC VIDEOS IN AUSTRALIA ARE:

o  RECORD LABELS

-
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(a)

o  ARTISTS
o ARTIST MANAGERS
o  MANAGERS

THE MAIN ACQUIRERS OF LICENCES FOR  PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA ARE:

o TELEVISION BROADCASTERS

o MUSIC CHANNELS

o ONLINE BROADCASTERS

o TERRESTRIAL AND DIGITAL RADIO

THERE ARE MANY DIFFERENT GENRES OF MUSIC. THE
REPERTOIRE TO BE COVERED BY THE JOINT LICENCE
PROPOSED WILL COVER A RANGE OF GENRES (EG. ROCK,
CLASSICAL). THE APPLICANTS DO NOT BELIEVE THAT THERE
ARE GENRE-BASED MARKETS — THE ORTHODOX DEFINITION OF
THE PRODUCT MARKET IS THAT IT INCLUDES ALL GENRES.

THE ONLY RELEVANT GEOGRAPHIC OR LEGAL RESTRICTION
ON THE SUPPLY OR ACQUISITION OF THE RELEVANT SERVICES
IS THAT A LICENCE FOR PUBLIC PERFORMANCE RIGHTS AND
TRANSMISSION RIGHTS FOR SOUND RECORDINGS AND MUSIC
VIDEOS IN AUSTRALIA IS LIMITED TO AUSTRALIA AND EACH
LICENSOR MUST BE ENTITLED TO LICENSE THOSE RIGHTS IN
AUSTRALIA. SUBJECT TO THOSE RESTRICTIONS, COPYRIGHT IS
AN UNLIMITED RESOURCE.

Public defriments

What will be the likely effect of the notified conduct on the prices of the
goods or services described at 3 (b) above and the prices of goods or
services in other affected markets? In answering this question please
provide facts and information to support the claims made:

IN THE APPLICANTS> VIEW, THERE ARE NO LIKELY PUBLIC
DETRIMENTS.
THE JOINT LICENCE PROPOSED IS NON-EXCLUSIVE. THE

TARGET CAN DEAL WITH ANY OF THE FOLLOWING PARTIES:

o THE LICENSORS, OR A SELECT NUMBER OF LICENSORS
(eg MAJOR RECORD LABELS WHO ARE NOT MEMBERS
OF AIR)

O

PPCA {see comment below);

o AIR AND PARTICIPATING MEMBERS; OR

o MEMBERS OF AIR WHO WISH TO ENTER INTO A
SEPARATE LICENSING AGREEMENT,
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THE BROADCASTERS HAVE A LICENCE WITH PPCA FOR THE
USE OF SOUND RECORDINGS BUT NOT FOR THE VIDEO RIGHTS.
THE BROADCASTERS HAVE TRADITIONALLY PASSED THIS
RESPONSIBILITY TO THE CHANNELS, WHO HAVE ENTERED
INTO DIRECT LICENSING ARRANGEMENTS.

THE FEE FOR A THE JOINT LICENCE PROPOSED WILL BE
NEGOTIATED ON REASONABLE COMMERCIAL TERMS. IN THE
PAST THE TARGET HAS NOT PAID ANY FEE IN RELATION TO
THE PUBLIC PERFORMCANCE AND TRANSMISSION OF MUSIC
VIDEOS FOR WHICH THE COPYRIGHT IS HELD BY AN
INDEPENDENT RECORDING LABEL. ADOPTION OF A
COMMERCIALLY NEGOTIATED REASONABLE FEE INSTEAD OF
A FREE-RIDING FEE OF $0 IS NOT A PUBLIC DETRIMENT.

THE JOINT LICENCE PROPOSED DOES NOT INVOLVE PRICE
FIXING AS DEFINED UNDER SECTION 45A(1) OF THE TPA: THE
JOINT LICENCE TO BE OFFERED IS A JOINT PRODUCT THAT
COULD NOT BE OFFERED BY AIR OR BY ANY OF THE
PARTIPATING MEMBERS ALONE. ACCORDINGLY, AIR AND THE
PARTICIPATING MEMBERS ARE NOT COMPETITORS OR LIKELY
COMPETITORS.

THE JOINT PRODUCT TO BE SUPPLIED UNDER THE PROPOSED
JOINT LICENCE IS INTENDED TO AND WILL REDUCE
TRANSACTION COSTS. THE JOINT PRODUCT IS PRO-
COMPETITIVE. THE  JOINT  LICENCE  PROPOSED IS
NON_EXCLUSIVE - IT DOES NOT FORECLOSE SEPERATE
LICENSING DIRECTLY WITH COPYRIGHT HOLDERS.

(b) What other detriments may result from the notified conduct? In
answering this question please provide facts and information to support the
claims made:

NONE
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Section I — public benefits

6.

(a)

Public benefit claims

Provide details of the public benefits resulting or likely to result from the
proposed arrangement. In answering this question please provide facts and
information to support the claims made:

THE JOINT LICENCE PROPOSED WILL HELP TO SUPPORT THE
INDEPENDENT SECTOR BY CREATING AN AVENUE FOR THE
COLLECTION OF COPYRIGHT FEES TO WHICH COPYRIGHT
HOLDERS ARE ENTITLED BUT WHICH HAVE NOT BEEN PAID IN
THE PAST. THE MAIN POTENTIAL SOURCE OF COPYRIGHT FEES
ARE BROADCASTERS, INCLUDING THE TARGET. THE
BROADCASTERS HAVE DIRECT LICENSING ARRANGEMENTS
WITH THE FOUR MAJOR RECORD COMPANIES BUT NO SUCH
ARRANGMENTS ARE IN PLACE WITH THE INDEPENDENTS.

AS REVENUES FROM CD SALES DECLINE, IT IS INCREASINGLY
IMPORTANT FOR RECORD COMPANIES TO BE ABLE TO DRAW
RESIDUAL REVENUES FROM A DIVERSE RANGE OF SOURCES,
NAMELY: VIDEO; SYNCHRONISATION; MOBILE; AND ONLINE.
ALL OF THESE REVENUE STREAMS ARE IMPORTANT IN THE
LICENSING OF COPYRIGHT CONTENT FROM THE MAJOR LABEL
SECTOR. THEY HAVE THE SAME POTENTIAL IMPORTANCE FOR
THE INDEPENDENT SECTOR.

THE IMPORTANCE OF THE INDEPENDENT MUSIC SECTOR TO
THE ECONOMY, TO CREATIVE ARTISTS AND TO THE PUBLIC
GENERALLY IS AS INDICATED IN ATTACHMENT 1.
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Section £ - authority
7. Ceontact details
(a)  Name, contact telephone number and address of person authorised by the

notifying parties to provide additional information in relation to this
application:

STUART WATTERS

CHIEF EXECUTIVE OFFICER - AIR
437 SPENCER 8T

WEST MELBOURNE VICTORIC 3003
PH: 03 8554 4330

MORB: 0438 758 847
(refer to direction 12)

|
e Ao e W

(Position in Organisation)
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DIRECTIONS

B

fad

P}
ot

12.

Where the notice is given by or on behalf of a corporation, the name of the corporation is
to be inserted in item 1 (&), not the name of the person signing the application and the
application is to be signed by a person authorised by the corporation to do so.

Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which notification is given.

A collective bargaining notification can not be lodged by a trade union or a trade union
representative.

Where the applicant will be a participant in the collective bargaining arrangements (rather
than a representative of participants) the name of the applicant must also be included.
Where those persons are corporations, list the corporation’s name and address.

The applicant, in lodging a notification on behalf of others, must obtain their consent to
do so and provide proof of that consent.

Where the target is a corporation, provide the corporate name.

The collective bargaining notification process is only available to parties that reasonably
expect to make one or more contracts with the target about the supply or acquisition of
goods or services the subject of the notification.

The value of the contract to be collectively negotiated between the target and each
participant is not to exceed $3 million (or such other amount as is prescribed by the
regulations) per participant in any twelve month period.

To the extent that the collective bargaining arrangements have been reduced to writing,
provide a true copy of the arrangement. To the extent that the collective bargaining
arrangements have not been reduced to writing, provide a full and correct description of
the key terms that have not been reduced to writing.

. In simple terms an exclusionary provision exists where the proposed contract,

arrangement or understanding is made by businesses (at least two of whom are
competitors) for the purpose of preventing, restricting or limiting the supply of services to
particular persons or classes of persons by all or any of the parties to the contract,
arrangement or understanding.

In the context of collective bargaining, an exclusionary provision(s) may include
contracts, arrangements or understandings (whether currently in existence or to be made
or arrived at during the term of the notification) between collective bargaining
participants to limit or restrict their dealings with the target including contracis
arrangements or understandings to:

(a)  withhold the supply of goods or services from the target; or
(by  refuse or decline to acquire the goods or services of the target;

whether such conduct was absolute, limited or subject to certain terms or conditions. This
is sometimes referred to as a collective boycott.

. Provide details of the market(s) likely to be affected by the notified conduct, in particular

having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

The notification must be signed by a person authorised by the applicant to do so.
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ATTACHMENT 1

BACKGROUND ON THE AUSTRALIAN INDEPENDENT RECORD LABELS
ASSOCIATION AND THE INDEPENDENT RECORD SECTOR

The Australian Independent Record Labels Association Ltd (AIR) is the peak
body for Australian owned record labels. AIR pro-actively serves and
represents the interests and development of Australian independent recording
labels across Australia and internationally. There is no other membership
organisation in Australia that represents the interests of independent recording
labels, which represents around 85% of all Australian recorded music.

AIR's primary purpose is to foster an ever increasing marketplace for
Australian independent music and assist in the long-term development, growth
and success of Australia's independent recording industry both in Australia
and overseas.

The formal objectives stated in AIR's constitution are:

® To assist in the exploitation of copyrights created and owned by
Australian independent record labels

® To promote a commercially viable industry environment which is
conducive to growth of the Australian independent sector and to the
development of the artists that it represents

® To encourage and facilitate cultural expression through Australian
music at local, national and international levels

® To advocate the values and interests of the Company and the
Australian independent sector in accordance with these Objects

® To do all things as are necessary, incidental and conducive to the
attainment of the above objects and to the development of the
Australian music industry at large.

The Australian independent music industry makes up about 85% of the entire
Australian recording industry. Members of this industry are Australian owned
and not owned by multinational record companies (which make up the other
15% of the industry). Unlike these multinationals, industry members do not
have an international company network through which to distribute their
product and rely on establishing international licensing relationships on a
business to business basis.

Independent recording labels produce the vast majority of work by Australian
artists in all genres, but particularly in niche genres such as Australian jazz,
electronica and dance music. This specialisation in niche genres also sets
Independents apart form the multinationals.

Independent recording labels range from small niche-market labels to large
organisations with a turn over of $50 million per year. Artists represented by
the Australian independent recording industry include well known names such
as Savage Garden, John Butler Trio, Killing Heidi, Vanessa Amorosi, Missy
Higgins, James Morrison and AC/DC.
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The International Federation of the Phonographic Industry (IFPI) represents
the recording industry worldwide through its membership of over 1,430
members spanning 70 countries. It was noted in a recent report on sales figures
for the first half of 2004 that Australia has the 7" largest music industry
market in the world and that Australia’s maintenance of sales is primarily
buoyed by a “strong local repertoire”.

The principal property traded by the independent recording sector is the
copyright in a recording. These copyrights are principally traded through CD
sales, but also through use of recordings in films and other multimedia.
However, as the industry adapts to recent changes and external pressures,
sound recording files are now able to be traded through a variety of additional
means from digital downloading sites, to synchronisation on mobile phone
carrier services. AIR is at the forefront of enabling its members to maximise
their capacity to exploit these new mediums to their (and Australia’s)
advantage.

Within the larger music industry it is the independent record labels that fulfil
the role of supporting new artists and developing new markets. In contrast,
the major recording companies tend to sign up product once it has had market
recognition and represents a substantial profitable return.

Independent record labels have a strong track record in promoting Australian
music overseas and have been responsible for most well known Australian
music export examples, except in the cases of silverchair and Mental as
Anything.

The independent record industry represents at least 85% of the total Australian
music industry. The other 15% is represented by multinationals which are not
Australian owned. It is difficult to determine the exact market share figure that
this represents as there are inadequate statistical collection services present in
the Australian recording industry, but anecdotal evidence would suggest that
the independent sector represents anywhere between 25 and 30% of the
market share in economic terms.
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PARTICIPATING MEMBERS
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ATTACHMENT 3

CONSENT OF PARTICIPATING MEMBERS
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From: AIR [air@mail-hub.net]

.Sent: Monday, 15 December 2008 2:37 PM

To: stu@air.org.au

Subject: Proposed Collective Bargaining Negotiations

AUSTRALIAR
IRDEPERDENT
RECORD LABELS
ASSOCITON

Dear Members
We are writing this notice to the membership to inform you of recent action being taken by AIR on behalf of its members.

AIR is filing a Collective Bargaining Notification to the Australian Consumer Competition Commission (ACCC) under the Trade Practices
Act. The end goal of this is to get an immunity from liability from price fixing and other provisions of the Trade Practices Act so that AIR
can act on behalf of its members and negotiate collective licensing arrangements for the sector. Any license arrangement with AIR will be
non-exclusive and our members are free to negotiate their own licenses where they want to do so. Further, if you have an existing
license in place with a potential licensing target for AIR, that existing licence will not be affected by the new AIR collective licensing
arrangements. ‘ »

There are currently a number of end users of recorded music and music video in Australia who currently may not have licenses in place
to pay the independent sector. By contrast, the multinational subsidiaries are paid for use of content in a variety of formats.

The current proposed targets of collective negotiation by AIR are:

Foxtel
Austar
Optus
Telstra

Their music content channels / outlets include:

MTV
XYZ
Fuel TV.
Bigpond

If you would like to be covered by the proposed collective bargaining negotiations with licensees, please indicate by following the link
provided and clicking the yes option Jink. You will need to do this by Friday August 15th.

If you do not agree to participate you will not be able to share in the licensing fees payable under the licences to be collectively
negotiated. AIR therefore believes that it is strongly in the interest of all members to opt in.

If you have any questions please don't hesitate to forward them to info@air.org.au and we will seek to clarify them for you in a timely
manner.

Sincerely
Stuart Watters
CEO

AIR

. You have received this email because you are an AIR member or have requested information from us. If
you have recejved this email by mistake, you can remove your details here.



To update your details click here



ATTACHMENT 4

SUMMARY OUTLINE OF PROPOSED KEY TERMS

- Htom

Term

- Suminary.

Licence scope

A non-exclusive licence to broadeast music videos, but only:
on specified Music Video Channels; and

in accordance with all of the conditions applicable to the broadcaster's
ficence issued under the Broadcasting Services Act,

“Music Video Channels” are television channels where music videos comprise
at least 25% of the lotal programming content by duration (calculated over a
calendar week, and excluding advertisements, sponsorship announcements
and other promotional content).

]

Licensed repertoire

All music videos in which the copyright is owned or controlied in Australia by
Participating Members.

[

Term

An initial period of [ ] months, with automatic renewals for further [ ] month
periods unless either party terminates by nolice in writing.

Reporting

Licensees will provide quarterly video usage reports, setting out (in the form of
a “broadeast log”) the details of all music videos broadcast on each Music
Video Channel, including the detalls of any directly licensed music videos,

Licensees will also provide quarterly reports detailing the number of domestic
and commercial subsaribers with access to the Music Video Channels.

Licence fees

{GST Exclusive)

Licence fees are payable quarterly. The fees are calculated monthly on the
hasis of the subscriber numbers reported by the licensee,

[Categories & formulas o be negotiated].

Invoicing and payment

Following receipt of the quarterly video usage and revenue reports (see Hem 4
above), a tax invoice will be issued for the amount of the licence fees.

All invoices are payable within 14 days of receipt.
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Form GA

Commonwealth of Australia
Trade Practices Act 1974 — subsection 9348 (1)

NOTIFICATION OF COLLECTIVE BARGAINING

This form. is 1o be completed by applicants proposing to engage in collective bargaining
arrangements.

In lodging this form, applicants must include all information, including supporting evidence
that they wish the Commission take into account in assessing thei’ notification.

Where there i5 insufficient space on this form fo furnish the required informatjon, the
information is to.be shown on separate sheefs, numbered consecutively and signed by or on
behaif of the applicant.

Protection: provided by the notification extends only to. the collective bargaining
arrangements described in the form.

To the Australian Competition and Consumer Commission:

Notification is hereby given under subsection 93AB (1) of the Trade Practices Act
1974

* to make, or propose 10 make, a contract containing a provision of the kind
referred to in paragraph 45 (2)(a) of the Trade Practices Act 1974; or

. to give effect to a provision of a contract where the provision is of the kind
referred to in paragraph 45 (2)(b) of the Trade Practices Act 1974.
(Strike out if not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

Section A — general information
1. Applicant

(a)  Name of the applicant:
(refer to Direction 1)

CRo00O00G6lL AUSTRALIAN INDEPENDENT RECORD LABELS ASSOCIATION
LTD (AIR} AND PARTICIPATING MEMBERS OF AIR

(b)  Description of business carried on by the applicants:
(refer to Direction 2)

AIR IS A NATIONAL INDUSTRY ASSOCIATION, PROACTIVELY
SERVING AND REPRESENTING THE INTERESTS AND
DEVELOPMENT OF AUSTRALIAN INDEPENDENT RECORDING
LABELS ACROSS AUSTRALIA AND THE WORLD.

SEE FURTHER ATTACHMENT 1.

THE PARTIPATING MEMBERS LISTED IN ATTACHMENT 2 ARE
INDEPENDENT RECORDING LABELS.



(©

(d)

2.
(a)

(b)

Is the representative of the applicant lodging the notice a trade union, an
officer of a trade union or a person acting on the direction of a trade union?
(refer to Direction 3)

NO

Address in Australia for service of documents on the applicants:
437 SPENCER ST

WEST MELBOURNE

VICTORIA 3003

Lodged on behalf of

Provide names and addresses of all persons on whose behalf the notification
is lodged and who propose to participate in the collective bargaining
arrangements:

(refer to Direction 4)

DETAILS FOR AIR ARE SET OUT IN 1. ABOVE. SEE ATTACHMENT

2 FOR DETAILS OF THE OTHER APPLICANTS.

Provide proof of the consent of each of the persons listed at 2 (a) above

agreeing to the lodgement of the notification on their behalf:

(refer to Direction 5)

SEE ATTACHMENT 3. THIS REFERS TO THE LETTER THAT WAS

SENT TO EACH MEMBER (LE. THOSE PARTICIPANTS REFERRED

TO IN ATTACHMENT 2) AND PROMPTED THEM TO PROVIDE

THEIR DIGITAL SIGNATURE AS PARTIES TO COLLECTIVE

BARGAINING ARRANGEMENTS., THE TECHNOLOGY USED TO

OBTAIN THE DIGITAL SIGNATURES ENSURED THAT EACH

DIGITAL SIGNATURE PROCESSED WAS SPECIFIC TO THE

COMPANY TO WHICH IT WAS SENT.

Provide the following information relating to a notification:

(i) Does this notification relate to a notification previously lodged with the
Australian Competition and Consumer Commission and for which a
concessional fee is claimed?

NO

(i) details of the first-mentioned notification, including but not limited to:
{A) the name of the applicant; and
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(B) the date the notification was said to be lodged; and
(C) if known or applicable -—— the registration mumber allocated to
that collective bargaining notification.

N/A
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Section B — collective bargaining arrangements

3

(a)

{(b)

(©)

(d)

Proposed collective bargaining arrangements

Provide: the name and address of the target; the name, position and
telephone contact details of an appropriate contact at the target, and a
description of the business carried on by the target:

(refer to direction 6)

BIGPOND MUSIC

TELSTRA CORPORATION LIMITED

051 775 556

LEVEL 41, 242-282 EXHIBITION STREET
MELBOURNE

VIC 3000

Provide a description of the goods or services which the participants of the
collective bargaining arrangements (listed at 2 (a) above) propose to supply
to or acquire from the target:

THE PARTICIPANTS IN THE COLLECTIVE BARGAINING
ARRANGEMENTS PROPOSE TO SUPPLY MASTER RECORDING
COPYRIGHTS INCLUSIVE OF AUDIO AND VISUAL RIGHTS
UNDER LICENSE TO LICENSEES ACROSS A RANGE OF
TRANSMISSION MEDIUMS.

Do the participants of the proposed collective bargaining arrangements (see
2 (a) above) reasonably expect to make one or more contracts with the
target about the supply to or acquisition from the target of one or more of
the goods or services (listed at 3 (b) above)?

(refer to direction 7)

YES. ONE CONTRACT FOR EACH TARGET IS PROPOSED. ALL
APPLICANTS WILL BE PARTIES TO THE CONTRACT. UNDER THE
CONTRACT EACH PARTICIPATING MEMBER OF AIR WILL AGREE

TO LICENSE THEIR RELEVANT RESPECTIVE RIGHTS TO THE
TARGET.

In relation to (¢) above, provide details of the basis upon which that
expectation is held including details of past contracts with the target:

A JOINT LICENSING ARRANGEMENT IS PROPOSED UNDER
WHICH EACH PARTIPATING MEMBER OF AIR WILL LICENSE
THEIR RELEVANT RIGHTS TO EACH PARTICULAR TARGET. THIS
MODEL DIFFERS FROM THE PPCA COLLECTIVE LICENSING
MODEL -NO COLLECTIVE LICENCE WILL BE ISSUED BY AIR
AND ACCORDINGLY THERE WILL NOT BE ANY INPUT LICENCE
BETWEEN THE PARTICIPATING MEMBERS AND AIR.

A JOINT LICENCE HAS NOT PREVIOUSLY BEEN OFFERED BY
THE PARTIPATING MEMBERS OR ANY OTHER MEMBERS OF AIR.
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(e)

()

(2)

(1)

(i)

AIR HAS NOT PREVIOUSLY OFFERED A COLLECTIVE LICENSE.

SOME AIR MEMBERS HAVE PREVIOUSLY ENTERED INTO
DIRECT  LICENSING  ARRANGEMENTS. HOWEVER, SUCH
ARRANGEMENTS ARE EXCEPTIONAL GIVEN THE TRANSACTION
COSTS OF ENTERING INTO NUMEROUS SEPARATE LICENSING
ARRANGMENTS. THE JOINT LICENCE PROPOSED IS INTENDED
TO REDUCE THE TRANSACTION COSTS CONSIDERABLY.

Do the participants of the collective bargaining arrangements (listed at 2 (a)
above) reasonably expect that contractual payments between the target and
each participant will not exceed $3 million (or any other amount prescribed
by regulation) in any 12 month period, and on what basis?

(refer to direction 8)

YES

In relation to (e) above provide an estimation of the contractual payments
expected between the target and each participant in relation to the goods
and services (listed at 2 (a) above):

GIVEN THE SIZE, NATURE AND FRAGMENTATION OF THE
INDEPENDENT RECORDING SECTOR IN AUSTRALIA, IT IS
DIFFICULT TO ESTIMATE THE AMOUNT OF THE CONTRACTUAL
PAYMENTS FOR A JOINT LICENCE. THE AMOUNT NEGOTIATED
FOR A JOINT LICENCE WILL BE DISTRIBUTED TO
PARTICIPATING MEMBERS AFTER DEDUCTING A SMALL
AMOUNT FOR ADMINISTRATION COSTS. THE DISTRIBUTION
SCHEME WILL BE COMPARABLE TO THAT USED BY PPCA IN
PPCA’S COLLECTIVE LICENSING ARANGEMENTS.

Provide ‘a description of the collective bargaining arrangements proposed
including, but not limited to:

the process by which participants propose to undertake collective
bargaining with the target; and

AIR - WILL NEGOTIATE THE PROPOSED JOINT LICENSING
AGREEMENT ON BEHALF OF THE PARTICIPATING MEMBERS.

the type of terms and conditions expected to be negotiated in collective
bargaining arrangements (for example: price; non-price conditions of
supply such as contract periods etc); and

PARTICIPATING MEMBERS WILL EACH GRANT TO EACH
TARGET A NON-EXCLUSIVE LICENSE TO EXERCISE ANY OR ALL
OF THEIR RIGHTS. THE LICENSED RIGHTS WILL BE PUBLIC
PERFORMANCE AND TRANSMISSION RIGHTS FOR MUSIC
VIDEOS.

THE RIGHTS GRANTED WILL BE TECHNOLOGY NEUTRAL, THUS
ALLOWING FOR THE NEGOTIATION OF A SUITE OF RIGHTS
(BROADCAST; COMMUNICATION; DOWNLOAD; BLANKET USES..
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(i)

(iv)

(v)

(vi)

THIS IS BECOMING AN INDUSTRY NORM S0 AS TO MINIMISE
THE NEED FOR MULTIPLE LICENSING AGREEMENTS.

LICENSE FEES WILL BE PAYABLE QUARTERLY BASED ON
USAGE AND REVENUE REPORTS,

CONTRACT PERIODS ARE LIKELY TO BE FOR A MINIMUM OF 6
MONTHS UP TO A MAXIMUM OF 3 YEARS WITH SPECIFIED
REVIEW PERIODS.

PRICING WILL BE DETERMINED ON THE BASIS OF USAGE OF
COPYRIGHTS BALANCED AGAINST THE OVERALL QUANTITY
OF SUBSCRIBERS THAT THE BROADCASTER TARGET HAS OVER
THE RELEVANT PERIOD OF THE AGREEMENT.

FOR A SUMMARY OUTLINE OF PROPOSED KEY TERMS, SEE
ATTACHMENT 4.

details of any dispute resolution procedure (if any) proposed between
participants throughout the collective bargaining process; and

EACH PARTICIPATING MEMBER WILL HAVE THE RIGHT AT
THEIR OWN EXPENSE TO APPOINT AN INDEPENDENT AUDITOR
TO EXAMINE THE BOOKS AND ACCOUNTS OF AIR. AIR WILL
OFFER MEDIATION, CONCILIATION AND  NEUTRAL
EVALUATION IN RELATION TO ANY DISPUTE THAT MAY ARISE
BETWEEN A PARTICIPATING MEMBER AND AIR IN CONNECTION
WITH  THE JOINT  LICENSING AGREEMENT OR THE
NEGOTIATION THEREOF.

details of any dispute resolution procedure (if any) proposed between
participants and the target throughout the collective bargaining process; and

NO DISPUTE RESOLUTION PROCEDURE IS ENVISAGED AT THE
STAGE OF NEGOTIATION. THE TERMS OF THE JOINT LICENCE
PROPOSED WILL BE STRAIGHT FORWARD. IF A DISPUTE
CANNOT BE RESOLVED AS PART OF THE PROCESS OF
NEGOTIATION THEN NO JOINT LICENCE AGREEMENT WILL
RESULT. THERE IS NO NEED FOR DISPUTE RESOLUTION
PROCEDURES DURING THE STAGE OF NEGOTIATION AND ANY
SUCH PROCESSES COULD EASILY DELAY NEGOTIATION.

details of any dispute resolution procedure (if any) proposed to deal with
disputes throughout the term of contracts entered into with the target; and

THE JOINT LICENCE AGREEMENT WILL PROVIDE FOR
MEDIATION, CONCILIATION AND NEUTRAL EVALUATION IN
RELATION TG ANY DISPUTE THAT MAY ARISE BETWEEN AIR
OR A PARTICIPATING MEMBER AND THE TARGET.

details of proposed commencement and duration of contracts to be
negotiated with the target:

(refer to direction 9)

THE COMMENCEMENT DATE IS LIKELY TO BE IN THE SECOND
QUARTER OF THE FINANCIAL YEAR. THE COLLECTIVE
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LICENCE WILL RUN FOR A MINIMUM OF 6 MONTHS UP TO 3
YEARS WITH SPECIFIED REVIEW PERIODS.

() Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to possible price agreements:

THERE WILL BE A JOINT LICENSING FEE.

(i)  Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to a possible or proposed exclusionary provision(s), including
but not Himited to:

(i) the nature of the proposed or possible exclusionary provision(s) (for
example an agreement to withhold supply of the relevant goods or services
to the target); and

NO EXCLUSIONARY PROVISION IS ENVISAGED. IN THE EVENT
THAT THE TARGET DECLINES TO ENTER INTO A JOINT LICENSE,
IT WOULD BE ENTIRELY UP TO EACH MEMBER OF AIR TO
DECIDE FOR ITSELF AND INDEPENDENTLY OF EACH OTHER
THE FUTURE NATURE OF ITS RELATIONSHIP WITH THE TARGET.

(ii) the circumstances in which the collective bargaining participants would

engage in the exclusionary provision(s), including but not limited to:

(A) details of the events that would trigger any such activity; and

(B) details of the process that would be followed in undertaking any such
activity; and

(C) details of any proposed period of notice to be given to the target prior
to the commencement of such activity; and

(DY details of any dispute resolution procedure to be applied or offered to
the target prior to the commencement of such activity:

(refer to direction 10)

NO EXCLUSIONARY PROVISION IS ENVISAGED. SEE (i) ABOVE
Section € — public detriments
4, Market definition

Provide a description of the market(s) in which the goods or services
described at 3 (b) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(refer to direction 11)

THE RELEVANT MARKET IS THE AUSTRALIAN MARKET FOR
THE ACQUISITION AND SUPPLY OF LICENCES FOR PUBLIC

PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA,

THE MAIN SUPPLIERS OF LICENCES FOR PUBLIC PERFORMANCE
RIGHTS AND TRANSMISSION RIGHTS FOR SOUND RECORDINGS
AND MUSIC VIDEOS IN AUSTRALIA ARE:

o RECORD LABELS
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5,
(a)

o ARTISTS
o ARTIST MANAGERS
o MANAGERS

THE MAIN  ACQUIRERS OF LICENCES FOR PUBLIC
PERFORMANCE RIGHTS AND TRANSMISSION RIGHTS FOR
SOUND RECORDINGS AND MUSIC VIDEOS IN AUSTRALIA ARE:

o  TELEVISION BROADCASTERS

o MUSIC CHANNELS

o ONLINE BROADCASTERS

o TERRESTRIAL AND DIGITAL RADIO

THERE ARE MANY DIFFERENT GENRES OF MUSIC. THE
REPERTOIRE TO BE COVERED BY THE JOINT LICENCE
PROPOSED WILL COVER A RANGE OF GENRES (EG. ROCK,
CLASSICAL). THE APPLICANTS DO NOT BELIEVE THAT THERE
ARE GENRE-BASED MARKETS - THE ORTHODOX DEFINITION OF
THE PRODUCT MARKET IS THAT IT INCLUDES ALL GENRES.

THE ONLY RELEVANT GEOGRAPHIC OR LEGAL RESTRICTION
ON THE SUPPLY OR ACQUISITION OF THE RELEVANT SERVICES
IS THAT A LICENCE FOR PUBLIC PERFORMANCE RIGHTS AND
TRANSMISSION RIGHTS FOR SOUND RECORDINGS AND MUSIC
VIDEOS IN AUSTRALIA IS LIMITED TO AUSTRALIA AND EACH
LICENSOR MUST BE ENTITLED TO LICENSE THOSE RIGHTS IN

AUSTRALIA. SUBJECT TO THOSE RESTRICTIONS, COPYRIGHT IS
AN UNLIMITED RESOURCE.

Public detriments

What will be the likely effect of the notified conduct on the prices of the
goods or services described at 3 (b) above and the prices of goods or
services in other affected markets? In answering this question please
provide facts and information to support the claims made:
IN THE APPLICANTS’ VIEW, THERE ARE NO LIKELY PUBLIC
DETRIMENTS.
THE JOINT LICENCE PROPOSED IS NON-EXCLUSIVE. THE
TARGET CAN DEAL WITH ANY OF THE FOLLOWING PARTIES:
o THE LICENSORS, OR A SELECT NUMBER OF LICENSORS
(eg MAJOR RECORD LABELS WHO ARE NOT MEMBERS
OF AIR)
o PPCA (see comment below);
o AIR AND PARTICIPATING MEMBERS:; OR

o MEMBERS OF AIR WHO WISH TO ENTER INTO A
SEPARATE LICENSING AGREEMENT.
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THE BROADCASTERS HAVE A LICENCE WITH PPCA FOR THE
USE OF SOUND RECORDINGS BUT NOT FOR THE VIDEO RIGHTS.
THE BROADCASTERS HAVE TRADITIONALLY PASSED THIS
RESPONSIBILITY TO THE CHANNELS, WHO HAVE ENTERED
INTO DIRECT LICENSING ARRANGEMENTS.

THE FEE FOR A THE JOINT LICENCE PROPOSED WILL BE
NEGOTIATED ON REASONABLE COMMERCIAL TERMS. IN THE
PAST THE TARGET HAS NOT PAID ANY FEE IN RELATION TO
THE PUBLIC PERFORMCANCE AND TRANSMISSION OF MUSIC
VIDEOS FOR WHICH THE COPYRIGHT IS HELD BY AN
INDEPENDENT  RECORDING LABEL. ADOPTION OF A
COMMERCIALLY NEGOTIATED REASONABLE FEE INSTEAD OF
A FREE-RIDING FEE OF $0 IS NOT A PUBLIC DETRIMENT.

THE JOINT LICENCE PROPOSED DOES NOT INVOLVE PRICE
FIXING AS DEFINED UNDER SECTION 45A(1) OF THE TPA: THE
JOINT LICENCE TO BE OFFERED IS A JOINT PRODUCT THAT
COULD NOT BE OFFERED BY AIR OR BY ANY OF THE
PARTIPATING MEMBERS ALONE. ACCORDINGLY, AIR AND THE
PARTICIPATING MEMBERS ARE NOT COMPETITORS OR LIKELY
COMPETITORS.

THE JOINT PRODUCT TO BE SUPPLIED UNDER THE PROPOSED
JOINT LICENCE IS8 INTENDED TO AND WILL REDUCE
TRANSACTION COSTS. THE JOINT PRODUCT IS PRO-
COMPETITIVE.  THE  JOINT  LICENCE  PROPOSED IS
NON_EXCLUSIVE - IT DOES NOT FORECLOSE SEPERATE

LICENSING DIRECTLY WITH COPYRIGHT HOLDERS.

(b)  What other detriments may result from the notified conduct? In
answering this question please provide facts and information to support the
claims made:

NONE
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Section D — public benefits

6.

(a)

Public benefit claims

Provide details of the public benefits resulting or likely to result from the
proposed arrangement. In answering this question please provide facts and
information to support the claims made:

THE JOINT LICENCE PROPOSED WILL HELP TO SUPPORT THE
INDEPENDENT SECTOR BY CREATING AN AVENUE FOR THE
COLLECTION OF COPYRIGHT FEES TO WHICH COPYRIGHT
HOLDERS ARE ENTITLED BUT WHICH HAVE NOT BEEN PAID IN
THE PAST. THE MAIN POTENTIAL SOURCE OF COPYRIGHT FEES
ARE  BROADCASTERS, INCLUDING THE TARGET. THE
BROADCASTERS HAVE DIRECT LICENSING ARRANGEMENTS
WITH THE FOUR MAJOR RECORD COMPANIES BUT NO SUCH
ARRANGMENTS ARE IN PLACE WITH THE INDEPENDENTS.

AS REVENUES FROM CD SALES DECLINE, IT IS INCREASINGLY
IMPORTANT FOR RECORD COMPANIES TO BE ABLE TO DRAW
RESIDUAL REVENUES FROM A DIVERSE RANGE OF SOURCES,
NAMELY: VIDEO; SYNCHRONISATION; MOBILE; AND ONLINE.
ALL OF THESE REVENUE STREAMS ARE IMPORTANT IN THE
LICENSING OF COPYRIGHT CONTENT FROM THE MAJOR LABEI
SECTOR. THEY HAVE THE SAME POTENTIAL IMPORTANCE FOR
THE INDEPENDENT SECTOR.

THE IMPORTANCE OF THE INDEPENDENT MUSIC SECTOR TO
THE ECONOMY, TO CREATIVE ARTISTS AND TO THE PUBLIC
GENERALLY IS AS INDICATED IN ATTACHMENT 1.
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Section E - authority
7. Contact details
(a)  Name, contact telephone number and address of person authorised by the

notifying parties to provide additional information in relation to this
application:

STUART WATTERS

CHIEF EXECUTIVE OFFICER - AIR
437 SPENCER ST

WEST MELBOURNE VICTORIC 3003
PH: 03 8554 4330

MOB: 0438 758 847
(refer to direction 12)

(%4

i
Dated...> .,ﬁ.f‘!f?:./{‘??ifﬁ ..........................................
H

sfied by/on behalf of the applicants

.

(Position in Organisation)
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DIRECTIONS

1.

»y

Lus

6.

1

1

2

s

Where the notice is given by or on behalf of a corporation, the name of the corporation is
to be inserted in item 1 (a), not the name of the person signing the application and the
application is to be signed by a person authorised by the corporation to do so.

Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which notification is given.

A collective bargaining notification can not be lodged by a trade union or a trade union
representative.

Where the applicant will be a participant in the collective bargaining arrangements (rather
than a representative of participants) the name of the applicant must also be included.
Where those persons are corporations, list the corporation’s name and address.

The applicant, in Jodging a notification on behalf of others, must obtain their consent to
do so and provide proof of that consent.

Where the target is a corporation, provide the corporate name.

The collective bargaining notification process is only available to parties that reasonably
expect to make one or more contracts with the target about the supply or acquisition of
goods or services the subject of the notification.

The value of the contract to be collectively negotiated between the target and each
participant is not to exceed $3 million (or such other amount as is prescribed by the
regulations) per participant in any twelve month period.

To the extent that the collective bargaining arrangements have been reduced to writing,
provide a true copy of the arrangement. To the extent that the collective bargaining
arrangements have not been reduced to writing, provide a full and correct description of
the key terms that have not been reduced to writing.

. In simple terms an exclusionary provision exists where the proposed contract,

arrangement or understanding is made by businesses (at least two of whom are
competitors) for the purpose of preventing, restricting or limiting the supply of services to
particutar persons or classes of persons by all or any of the parties to the contract,
arrangement or understanding.

In the context of collective bargaining, an exclusionary provision(s) may include
contracts, arrangements or understandings (whether currently in existence or to be made
or arrived at during the term of the notification) between collective bargaining
participants fo limit or restrict their dealings with the target including contracts
arrangements or understandings to:

{a) withhold the supply of goods or services from the target; or
{b) refuse or decline to acquire the goods or services of the target;

whether such conduct was absolute, limited or subject to certain terms or conditions. This
is sometimes referred to as a collective boycott.

. Provide details of the market(s) likely to be affected by the notified conduct, in particular

having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

The notification must be signed by a person authorised by the applicant to do so.
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ATTACHMENT 1

BACKGROUND ON THE AUSTRALIAN INDEPENDENT RECORD LABELS
ASSOCIATION AND THE INDEPENDENT RECORD SECTOR

The Australian Independent Record Labels Association Ltd (AIR) is the peak
body for Australian owned record labels. AIR pro-actively serves and
represents the interests and development of Australian independent recording
labels across Australia and internationally. There is no other membership
organisation in Australia that represents the interests of independent recording
labels, which represents around 85% of all Australian recorded music.

AIR's primary purpose is to foster an ever increasing marketplace for
Australian independent music and assist in the long-term development, growth
and success of Australia's independent recording industry both in Australia
and overseas.

The formal objectives stated in AIR's constitution are:

® To assist in the exploitation of copyrights created and owned by
Australian independent record labels

@ To promote a commercially viable industry environment which is
conducive to growth of the Australian independent sector and to the

development of the artists that it represents

o To encourage and facilitate cultural expression through Australian
music at local, national and international levels
® To advocate the values and interests of the Company and the

Australian independent sector in accordance with these Objects

@ To do all things as are necessary, incidental and conducive to the
attainment of the above objects and to the development of the
Australian music industry at large,

The Australian independent music industry makes up about 85% of the entire
Australian recording industry. Members of this industry are Australian owned
and not owned by multinational record companies (which make up the other
15% of the industry). Unlike these multinationals, industry members do not
have an international company network through which to distribute their
product and rely on establishing international licensing relationships on a
business to business basis.

Independent recording labels produce the vast majority of work by Australian
artists in all genres, but particularly in niche genres such as Australian jazz,
electronica and dance music, This specialisation in niche genres also sets
Independents apart form the multinationals.

Independent recording labels range from small niche-market labels to large
organisations with a turn over of $50 million per year. Artists represented by
the Australian independent recording industry include well known names such
as Savage Garden, John Butler Trio, Killing Heidi, Vanessa Amorosi, Missy
Higgins, James Morrison and AC/DC.
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The International Federation of the Phonographic Industry (IFPI) represents
the recording industry worldwide through its membership of over 1,450
members spanning 70 countries. It was noted in a recent report on sales figures
for the first half of 2004 that Australia has the 7" largest music industry
market in the world and that Australia’s maintenance of sales is primarily
buoyed by a “strong local repertoire”.

The principal property traded by the independent recording sector is the
copyright in a recording. These copyrights are principally traded through CD
sales, but also through use of recordings in films and other multimedia.
However, as the industry adapts to recent changes and external pressures,
sound recording files are now able to be traded through a variety of additional
means from digital downloading sites, to synchronisation on mobile phone
carrier services. AIR is at the forefront of enabling its members to maximise
their capacity to exploit these new mediums to their (and Australia’s)
advantage.

Within the larger music industry it is the independent record labels that fulfil
the role of supporting new artists and developing new markets. In contrast,
the major recording companies tend to sign up product once it has had market
recognition and represents a substantial profitable return.

Independent record labels have a strong track record in promoting Australian
rausic overseas and have been responsible for most well known Australian
music export examples, except in the cases of silverchair and Mental as
Anything.

The independent record industry represents at least 85% of the total Australian
music industry. The other 15% is represented by multinationals which are not
Australian owned. It is difficult to determine the exact market share figure that
this represents as there are inadequate statistical collection services present in
the Australian recording industry, but anecdotal evidence would suggest that
the independent sector represents anywhere between 25 and 30% of the
market share in economic terms.
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ATTACHMENT 2

PARTICIPATING MEMBERS
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ATTACHMENT 3

CONSENT OF PARTICIPATING MEMBERS
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From: AIR [air@maii-hub.net]

Sent: Monday, 15 December 2008 2:37 PM

To: stu@air.org.au

Subject: Proposed Collective Bargaining Negotiations

RUSTRALIAN
IDEPERDENT
RECORD LABELS
ASSOCUTION

Dear Members
We are writing this notice to the membership to inform you of recent action being taken by AIR on behalf of its members.

AIR is filing a Collective Bargaining Notification to the Australian Consumer Competition Commission (ACCC) under the Trade Practices
Act. The end goal of this is to get an immunity from liability from price fixing and other provisions of the Trade Practices Act so that AIR
can act on behalf of its members and negotiate coliective licensing arrangements for the sector. Any license arrangement with AIR will be
non-exclusive and our members are free to negotiate their own licenses where they want to do so. Further, if you have an existing
license in place with a potential licensing target for AIR, that existing licence will not be affected by the new AIR collective licensing
arrangements. ) :

There are currently a number of end users of recorded music and music video in Australia who currently may not have licenses in place
to pay the independent sector. By contrast, the multinational subsidiaries are paid for use of content in & variety of formats.

The current proposed targets of collective negotiation by AIR are:

Foxtel
Austar
Optus
Telstra

Their music content channels / outlets include:

MTV
Xyz
Fuel TV.
Bigpond

If you would like to be covered by the proposed collective bargaining negotiations with licensees, please indicate by following the link
provided and. clicking the yes option link. You will need to do this by Friday August 15th.

If you do not agree to participate you will not be able to share in the licensing fees payabie under the licences to be collectively
negotiated. AIR therefore believes that it is strongly in the interest of all members to opt in.

If you have any questions please don't hesitate to forward them to info@air.org.au and we will seek to clarify them for you in a timely
manner.

Sincerely
Stuart Watters
CEO

AIR

You have recejved this email because you are an AIR member-or have reguested information from us. If
you have received this email by mistake, you can remove your details here.



To update your details click here

If you are new to AIR, you can subscribe to our mailouts by clicking here.



ATTACHMENT 4

SUMMARY QOUTLINE OF PROPOSED KEY TERMS

ftem | Terrd ¥ %‘;i,smm;ew
4 Licence scope A nor-exclusive licence to broadcast music videos, but only:
on specified internet Music Video Channsls:
on mobile channels; and
in accordance with all of the conditions applicable to the broadeasters
licence issued under the Broadcasting Services Act.
Additional non-exclusive licenses will cover digital retail sales.

2 Licensed repertofre All music videos in which the copyright is owned or controlied in Australia by
Participating Members,

3 Term An initial period of [ ] months, with automatic renewals for further [ ] month
periods unless either party terminates by notice in writing.

4 Reporting Licensees will provide quarterly video usage reports, setting out (in the form of
a "broadcast log”) the details of all music videos broadcast online and on
mobtle.

Licensees will provide quarterly sales reports from the retail division
5 Licence fees Licence fees are payable quarterly. The fees are calculated monthly on the
(GST Exclusive) basis of the subscriber numbers reported by the licensee.
[Categories & formulas to be negotiated].
8 Invoicing and payment

Following receipt of the quarterly video usage and revenue reports (see ltem 4
above), a tax invoice will be issued for the amount of the licence fees.

All invoices are payable within 14 days of receipt.
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TARGET COMPANIES

CB No.

Company

CB00059

Telstra Multimedia Pty Limited

CB00060

Optus Vision Pty Ltd

CB00061

Foxtel Management Pty Limited

CB00062

Austar United Communications Limited

CB00063

MTV Networks Australia Pty Limited

CB00064

XY Znetworks Pty Limited

CB00065

Premier Media Group Pty Limited (Fuel TV)

CB00066

Telstra Corporation Limited (BigPond Music)






