
10 December 2008 

Mr Richard Chadwick 
General Manager 
Adjudication 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA ACT 2601 

AMP Centre 
Level 27. 50 Bridge Stree! 
Sydnrv. NSW 2L)OO. Auslraio 
ABN 32 266 778 912 

Postal Addrcss: 
PO Box R126 
Royal Exchange. NSW 1223. Australla 

T e  161 2 9225 0700 
Fax: +61 2 9225 1505 
DX- 218 SYDNEY 
w b a h e r n e t  corn 

By express post and facsimile: 
(02) 6243 1211 

Dear Mr Chadwick, 

Exclusive Dealing Notification -Australian Broadcasting Corporation 

We act for the Australian Broadcasting Corporation. 

We enclose an exclusive dealing notification by the Australian Broadcasting Corporation 
pursuant to section 93(1) of the Trade Practices Act 1974. The notification is lodged in 
respect of conduct which may constitute exclusive dealing under sections 47(6) and 
47(7) of the Act. The notification is given in the prescribed form and should not be 
taken as an admission that the relevant conduct would conhavene the statutory 
prohibition. 

We also enclose a cheque made payable to the Commission in the sum of $100, being 
the prescribed lodgment fee. 

Please do not hesitate to contact me should you require any further information or if you 
have any queries about the notification. 

Yours sincerely, 

Lindsay K ~ I :  
Partner 
+61 2 8922 5282 
lindsay.kyle@bakernet.com 

Encl 

Baker 8 McKenzie, an Australian Partnership is a member of Baker 8 McKenzie International, a Swiss Verein 
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Form G 

Commonwealth of Australia 
Trade Practices Act 1974 - subsection 93 (1) 

NOTIFICATION OF EXCLUSlVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93(1) of the Trade Practices Act 1974, 
of particulars of conduct or of proposed conduct of a kind referred to subsections 47 (2), (3), 
(4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice engages or proposes 
to engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of person giving notice: 
(Refer to direction 2) 

fd 9 37  2 I Australian Broadcasting Corporation (ABN 52 429 278 345) (ABC). 

(b) Short description of business carried on by that person: 
(Refer to direction 3) 

The ABC is a television and radio broadcaster. ABC Commercial is the 
commercial arm of the ABC and, amongst other things, grants licences to third 
parties under franchise agreements to operate ABC Centres for the retail sale of 
ABC-related merchandise, including music, books, DVDs and magazines. 

(c) Address in Australia for service of documents on that person: 

Baker & McKenzie 
Solicitors & Attorneys 
AMP Centre 
50 Bridge Street 
Sydney NSW 2000 
Australia 

Telephone: (02) 8922 5282 
Facsimile: (02) 9225-1595 
Attention: Lindsay Kyle 

2. Notified arrangement 

(a) Description of the goods or services in relation to the supply or acquisition of 
which this notice relates: 

The notified arrangement relates to the supply of franchise agreements for the 
operation of ABC Centres. 

(b) Description of the conduct or proposed conduct: 
(Refer to direction 4) 



The ABC proposes to offer franchise agreements to ABC Centre franchisees on 
the condition that the franchisees acquire certain products and services only 
from nominated suppliers specified in the agreement from time to time 
("Suppliers"). The products and services are: 

books; 
DVDs; 
music/CDs/spoken wordtaudio recordings; 
magazines; 
gift cards; 
services relating to gift cards; 
calendars and diaries; 
toys, novelties and games; 
clothing; and 
miscellaneous merchandising products. 

3. Persons, o r  classes of persons, affected o r  likely to be affected by the notified 
conduct 

(a) Class or classes of persons to which the conduct relates: 
(Refer to direcfion 5) 

ABC Centre franchisees, being persons who are authorised under an ABC 
Centre Licence to operate an ABC Centre in Australia. 

(b) Number of those persons: 

(i) At present time: 

(ii) Estimated within the next year: 
(Refer to direction 6) 

(c) Where number of persons stated in item 3(b)(i) is less than 50, their names and 
addresses: 

Not applicable. 

4. Public benefit claims 

(a) Arguments in support of notification: 
(Rejkr to direction 7) 

The conduct will benefit the public because: 

requiring ABC Centre franchisees to procure the affected products from 
specified specialist suppliers will result in cost efficiencies for the ABC 
and ABC Centre franchisees; 

requiring ABC Centre franchisees to procure the affected products from 
specified specialist suppliers will assure the quality of the products and 
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services offered by ABC Centre franchisees to consumers is 
maintained; 

the conduct will, in part, assist the ABC to achieve its charter under the 
Australian Broadcasting Corporation Acl, in particular, to encourage 
and promote the musical, dramatic and other performing arts in 
Australia. The supply of the products and services in the market 
furthers the ABC's legislative mandate to inform and entertain and 
reflect the cultural diversity of the Australian community as well as to 
broadcast programs of an educational nature; and 

the conduct will stimulate demand for Australian content and will 
promote competition in the relevant markets for the products and 
services described at paragraph 2(b) by encouraging competitors to 
offer products and services of a similar standard. 

(b) Facts and evidence relied upon in support of these claims: 

While the ABC selects and controls the content on the products and services, it 
does not have the infrastructure internally to manufacture and distribute the 
products and services described in paragraph 2(b) for supply direct to the 
franchisees. If the ABC were not able to arrange suitable suppliers for the 
products and services, the ABC would not consider it commercially viable to 
operate the ABC Centre franchise. 

There are cost eficiencies for the ABC because the ABC would incur costs if it 
had to procure the products and services described in paragraph 2(b) for supply 
to the ABC Centre franchisees, as it does not have sufficient infrastructure 
internally to duplicate the supply. In turn, the ABC Centre franchisees are able 
to purchase direct at wholesale at competitive trade prices. 

The ABC Centre franchise system assists in ensuring the goods and services 
are made available to consumers not only in metropolitan areas but also in 
regional areas of Australia. 

The demand for content generated by the ABC and supplied through ABC 
Centres will assist to encourage production of further Australian content in the 
television, music and literature industries in Australia. 

The existence of ABC Centre franchises stimulates competition for competitors 
to offer similar products and services relating to Australian and international 
content through similar retail suppliers. 

5. Market definition 

Provide a description of the market(s) in which the goods or services described 
at 2(a) are supplied or acquired and other affected markets including: 
significant suppliers and acquirers; substitutes available for the relevant goods 
or services; any restriction on the supply or acquisition of the relevant goods or 
services (for example geographic or legal restrictions): 
(Refer to direction 8) 

The relevant markets likely to be affected by the proposed conduct are the 
markets for the wholesale and retail supply of: 



books; 
DVDs; 
music/ CDs/ spoken word/ audio recordings; 
magazines; 
gift cards; 
services relating to gift cards; 
calendars and diaries; 
toys, novelties and games; and 
clothing. 

There are numerous suppliers in each of these markets. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods or 
services described at 2(a) above and the prices of goods or services in other 
affected markets: 
(Refer to direction 9) 

The impact of the ABC's conduct will not, in our submission, result in any 
lessening of competition or any conceivable detriment to the public as: 

• the wholesale and the retail markets for the supply of the products and 
services described in paragraph 2(b) are highly competitive and there 
are numerous suppliers of these products and services; 

the notified conduct impacts only a very small proportion of the 
markets for the affected products and services; 

the nominated Suppliers may and do offer products and services similar 
to those described in paragraph 2(b) to a number of other resellers for 
supply to consumers; 

a consumers are under no obligation to acquire goods or services from 
ABC Centre franchises; 

• consumers may, in many cases, purchase the same goods or services 
from retail outlets other than ABC Centre franchises; 

consumers may purchase similar goods or services from a large number 
of competitors in the market place; 

ABC Centre franchisees will not be required to pay a higher than trade 
price to purchase the products and services described in paragraph 2(b). 

(b) Facts and evidence relevant to these detriments: 

Competition in the marketplace is vigorous and there are many competitors 
who offer the same or competing products. Retail outlets which house ABC 
Centres also stock other products which are not ABC-related, and the consumer 
can choose between purchasing ABC material from the ABC Centre and 
purchasing non-ABC products. 



Consumers can access the same products and services through other retail 
outlets, including major retail outlets. They do not have to purchase the 
content from ABC Centre franchises. 

Consumers may choose to purchase similar goods or services from any of a 
large number of competitors in the market. Customers are under no obligation 
to acquire the goods or services From ABC franchises and will be able to 
purchase the same or similar goods or services elsewhere. 

Suppliers of the products and services are competing in a large marketplace and 
prices are disciplined by this competition. 

The proposed conduct does not restrict competition for the supply of any of the 
affected products or services. Rather, the proposed conduct will increase 
demand for Australian content in video, music and literature, and will 
encourage the supply of similar products by competitors in the relevant 
markets. 

7. Further information 

(a) Name, postal address and contact telephone details of the person authorised to 
provide additional information in relation to this notification: 

Lindsay Kyle 
Partner 
Baker & McKenzie 
AMP Centre 
50 Bridge Street 
Sydney NSW 1223 
Australia 

Telephone: (02) 8922 5282 

Dated 10 December 2008 

Signed on behalf of the applicant 

Lindsay Kyle 
Partner, Baker & McKenzie 



DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by 
or on behalf of the applicant. 

2. If the notice is given bv or on behalf of a comoration. the name of the cornoration is to - . 
be inserted in item l(a), not the name of the person signing the notice, and the notice is 
to be signed by a person authorised by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of which 
the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of the 
Trade Practices Act 1974 have been reduced in whole or in part to writing, a copy of 
the writing is to be provided with the notice. 

5 .  Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving the 
notice is likely to deal in the course of engaging in the conduct at any time during the 
next year. 

7. Provide details of those public benefits claimed to result or to be likely to result from 
the proposed conduct including quantification of those benefits where possible. 

8. Provide details ofthe market(s) likely to be affected by the notified conduct, in 
particular having regard to goods or services that may be substitutes for the good or 
service that is the subject matter ofthe notification. 

9. Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 


