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Dear Ms Bourke 

Exclusive Dealing Notification N93645 ('the Notification') 

I am instructed by S N  Private Anaesthetists' Department Inc ('SN'). 

STV is the vehicfe through which almost all of the anaesthetists accredited at St 
Vincent's Private Hospital practice in association with each other. More particularly, 
STV is the vehicle through which its members procure services in relation to their 
professional work at St Vincent's Private Hospital. Although this letter is written on 
behalf of S N ,  it represents the consensus of STV's members in relation to the 
Notification. 

STV takes a neutral position in relation to the Notification for the reasons set out in this 
letter. 

Before setting out the reasons for its position in relation to the Notification, S W  wishes 
to place on the record that: 

1. the conditions of accreditation of St Vincent's Private are, subject to any legal 
constraints, ultimately for the determination of its management; 

2. the management of St Vincent's Private is under no obligation to consult with 
S W s  members about its conditions for accreditation (more specifically, the 
conditions proposed in the Notification) and it has not done so; 
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3. while there is an anaesthetic representative on the accreditation committee at St 
Vincent's Private, S W s  members are not involved in the application of the 
conditions of accreditation to any particular application and they do not control 
the accreditation process; 

4. consistent with 1.. it is entirely within the prerogative of the management of St 
Vincent's Private to lodge the Notification; 

5.  the management of St Vincent's Private was under no obligation to consult with 
STV's members before it lodged the Notification and it did not do so; and 

6. the Notification has been lodged in the interests of St Vincent's Private and not 
for the benefit of S W s  members. 

It is said in the Notification that the proposed conduct may constitute third line forcing 
under section 47(7). However, it is not established that the proposed conduct in the 
Notification would be unlawful (it is not suggested that a Notification can only be lodged 
where this is established). The argument that the proposed conduct constitutes third- 
line forcing has number of difficulties. 

First, it assumes that as a result of accreditation, an anaesthetist acquires services from 
both St Vincent's Private and St Vincent's Public. This assumption is not developed in 
the Notification and appears to have some difficulties, at least in relation to an 
anaesthetist accredited at St Vincent's Public who is engaged under a service contract 
(as is contemplated by the Notification)- it would seem that an anaesthetist working 
under a service contract is a supplier of services rather than an acquirer of services and 
therefore beyond section 47(7). 

Second, even if anaesthetists acquire services from St Vincent's Private and St 
VincenPs Public (whatever those services are), they may in substance be the same 
services. The problem was expounded in ACCC v IMB Group Pty Ltd (in liq) [2002] 
FCA 402, where it was held in relation to section 47(6) that: 

In order to establish third line forcing, there must be two discrete products or 
services, with the supply of the tirst being conditional on the purchaser acquiring 
another product or service directly or indirectly from a third person. But the 
courts have refused to find that exclusive dealing is made out where a single 
package of products or services is supplied, even though different, unrelated 
organisations produce the various products or services making up the package 
and even though there is no reason, apart from the lead suppliefs insistence on 
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supplying only a bundled package, why the purchaser could not have made 
separate arrangements for acquisition of the different components of that 
package. 

Third, and related to the second problem, it assumes that St Vincent's Private and St 
Vincent's Public are not related bodies corporate for the purposes of section 47(7). 
While this may be so as a matter of fact (and STV does not comment on this), for the 
purposes of considering the effect on competition of the proposed conduct in the 
Notification, it is completely unrealistic to treat them as being unrelated because: 

1. they are co-located; 

2. they are owned by the same interests, the Sisters of Charity (this common 
ownership distinguishes St Vincent's campus from other sites with co-located 
private hospitals); 

3. they share the same mission and values; 

4. they are managed by the same board; 

5. they supply the same services or, at the least, there is an almost total overlap of 
services and some services, such as Intensive Care, are shared; and 

6. (relevant to the Notification) there is a co-operative arrangement for the sharing 
of the availability of anaesthetic cover, for example: 

(a) the on-call rosters at St Vincent's Private and St. Vincentls Public are 
prepared by a member of STV who ensures that there is not a clash of 
the rosters; and 

(b) when there is a demand for anaesthetic support which cannot be 
covered by the anaesthetists on duty in one of those hospitals, 
assistance is sought from anaesthetists on duty in the other hospital. 

(The fact that St Vincent's Public is an affiliated health organisation under the Health 
Services Act 1987 does not appear to affect the closeness of St Vincenfs Private and St 
Vincent's Public in relation to the supply of services to anaesthetists). 

Put another way, it is inconsistent with the intent of section 47(7) to treat the proposed 
conduct as being anti-competitive when there is no 'third line', that is, St Vincent's Public 
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and St Vincent's Private are, at least for the purposes of supplying services to 
anaesthetists, in substance the same entity. 

Although S W s  members believe that the credentialing process should take into 
account an anaesthetist's willingness to be accredited at St Vincent's Public, it 
specifically does not comment on whether accreditation at St Vincent's Public must be, 
in most cases, a condition of accreditation at St Vincent's Private. 

Finally, S W s  members have had the benefit of reading the submissions of other parties 
in relation to the Notification. It appears that some of those submissions are more 
concerned with the suggestion that St Vincent's Private is a 'closed shop' for anaesthetic 
services and not whether the conduct proposed by the Notification is for the public 
benefit. Putting aside what it means to have a 'closed shop' and whether there is a 
'closed shop' for anaesthetic services at St Vincent's Private, STV's members observe 
that: 

1. they do not control the conditions of accreditation of St Vincent's Private or the 
accreditation process; and 

2. subject to any legal constraints, it is entirely a matter for the management of St 
Vincent's Private to determine whether to have a 'closed shop' for anaesthetic 
services. 

Yours faithfully 
TressCox 

Tim Unsworth 
Email: tim~unswortfi@tresscox.com.au 
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