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Summary  
The ACCC does not object to the collective bargaining notifications lodged by 
ClubsNSW on behalf of 332 of its members, for those members to collectively 
negotiate with Tabcorp Holdings and Sky Channel, the terms and conditions for the 
supply of wagering and racing broadcast services. 
 
The small business collective bargaining notification process 

Collective bargaining refers to two or more competitors collectively negotiating terms 
and conditions with a supplier or customer. Without protection, it can raise concerns 
under the competition provisions of the Trade Practices Act 1974 (the Act). 

Small businesses can obtain protection from legal action under the Act for collective 
bargaining arrangements by lodging a notification with the ACCC. Provided the 
ACCC does not object to the notified arrangement, protection commences 28 days 
after lodgement. 

The ACCC will only object to and remove the immunity provided by a collective 
bargaining notification when it is satisfied that any public benefits from the proposed 
collective bargaining arrangement would not outweigh the public detriments (and 
substantially lessen competition for notifications that do not concern price fixing or 
exclusionary conduct). 

The notification 

On 11 November 2008, two collective bargaining notifications were lodged by 
ClubsNSW on behalf of 332 of its member clubs (CB000057 & CB00058). 
ClubsNSW proposes to negotiate, on behalf of its members, with Tabcorp Holdings 
and Sky Channel to determine the terms and conditions, including fees, for the supply 
of wagering and racing broadcast services. ClubsNSW also proposes to negotiate any 
necessary future amendments and adjustments to the terms and conditions. 

The collective bargaining notification process is transparent and involves public 
registers and interested party consultation. The ACCC did not receive any 
submissions from interested parties.  However, Tabcorp and Sky Channel advised that 
they do not oppose the arrangements. 

ACCC assessment of the notifications  

The ACCC considers that the anti-competitive detriment generated by the proposed 
arrangement is limited by a number of features, including: 

• the level of competition between clubs is unlikely to be significantly affected 

• the comparative bargaining position of Tabcorp and Sky Channel vis-à-vis clubs 
whether negotiating individually or collectively 

• the arrangements are voluntary for all parties, and 

• the arrangement does not include collective boycott activity.  
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The ACCC considers that the proposed collective bargaining arrangement may result 
in some public benefits. In particular: 

• by providing greater opportunity for clubs to provide input into contract terms 
and conditions, to achieve more efficient commercial outcomes, and 

• clubs are likely to pass on at least some of the benefits of any more favourable 
deal negotiated with service providers as a result of collective bargaining, in the 
form of improved levels of service provided by clubs to consumers. 

ACCC Decision 

On the information available, the ACCC is satisfied that the benefits likely to arise 
from the notified arrangement would outweigh the identified detriments. Accordingly, 
it does not object to the notification. 

Protection afforded by these notifications will commence on 9 December 2008 and 
will cease 3 years from the date of lodgement (11 November 2011). As with any 
notification, the ACCC may act to remove the immunity afforded by the notification 
at a later stage should concerns arise. 
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1. Introduction 

1.1. The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the 
Trade Practices Act 1974 (the Act). A key objective of the Act is to prevent 
anti-competitive arrangements or conduct, thereby encouraging competition 
and efficiency in business, resulting in greater choice for consumers in price, 
quality and service. 

 
1.2. In the context of the Act, collective bargaining involves two or more 

competitors agreeing to collectively negotiate terms and conditions (which can 
include price) with a supplier or a customer (the target or counterparty).  

 
1.3. Arrangements will amount to collective boycott where the collective 

bargaining group agrees not to acquire goods or services from, or not to supply 
goods or services to, the counterparty unless it accepts the terms and 
conditions offered by the group. 

 
1.4. Collective bargaining and collective boycott arrangements can have a 

detrimental effect on competition and consumers and are likely to raise 
concerns under the competition provisions of the Act.  

 
1.5. The Act, however, allows businesses to obtain protection from legal action in 

relation to collective bargaining and collective boycott arrangements in certain 
circumstances. One way in which small business bargaining groups may 
obtain protection is to lodge a collective bargaining notification with the 
ACCC.   

 
1.6. Provided the ACCC does not object to the notified arrangement, protection 

commences 28 days after lodgement. The immunity from a collective 
bargaining notification expires three years from the date it was lodged. 

 
1.7. The ACCC may object to a collective bargaining notification if it is satisfied 

that any public benefits from the proposed collective bargaining arrangement 
would not outweigh the public detriments (and substantially lessen 
competition for notifications that do not concern price fixing or exclusionary 
conduct). 

 
1.8. The collective bargaining notification process is transparent involving public 

registers and interested party consultation. Where the ACCC proposes to 
object, it must first issue a draft objection notice setting out its reasons and 
providing an opportunity for interested parties to request a conference. If the 
ACCC issues a draft objection notice before the expiration of the 28 day 
statutory period, legal protection from the notification does not commence. 
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2. Background 

The proposed arrangement 

2.1. Notifications CB00058 – CB00059 were lodged on 11 November 2008 by 
ClubsNSW on behalf of 332 of its 1400 member clubs.  

2.2. ClubsNSW proposes to collectively bargain on behalf of relevant members, 
with Tabcorp and Sky Channel in relation to the terms and conditions of the 
supply of wagering and racing broadcast services, including fees.  ClubsNSW 
also proposes to collectively negotiate in respect of any necessary future 
amendments or adjustments to these terms and conditions. 

2.3. ClubsNSW proposes that members of the collective bargaining group will 
elect a committee of members who would conduct the negotiations with 
Tabcorp and Sky Channel on behalf of members of the Division.  ClubsNSW 
submits the Negotiating Committee will comprise a broad cross section of 
members and may seek external professional advice, for example, from 
accountants and lawyers, when necessary. 

2.4. Under the proposed arrangements any ClubNSW member can opt out of the 
negotiating process at any time. 

The Applicant 

2.5. ClubsNSW is a peak industry body providing a range of services to 
approximately 1400 member clubs in New South Wales, including workplace 
relations, government relations, member enquiries, seminars, information 
services, and responsible gambling services. 

2.6. ClubsNSW submits there are approximately 1500 registered clubs in New 
South Wales, with over 90 percent of these clubs being members of 
ClubsNSW.  Membership of ClubsNSW comprises the following: 

• bowling clubs (34%) 

• RSL/ex-services clubs (21%) 

• golf clubs (18%) 

• leagues/football clubs (5%) 

• community/workers clubs (2%), and 

• other, including other sports, business, ethnic, religious and social clubs 
(19%) 

2.7. Of these clubs, ClubsNSW submits that 35 percent are located in metropolitan 
Sydney, with 65 percent in rural and regional areas. 
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The club industry 

2.8. ClubsNSW submits that approximately one third of licensed clubs in NSW 
offer wagering and related services. 

2.9. ClubsNSW submits that over 43 000 people are employed in clubs in NSW 
and over 5.5 million club memberships are held in NSW. 

2.10. ClubsNSW submits the club industry is a strong supporter of sports across 
NSW, maintaining approximately 1550 bowling greens, 366 golf courses, 163 
playing fields, 80 gyms and 66 swimming pools.   

ACCC consultation 

2.11. The ACCC sought submissions from interested parties, including Tabcorp and 
Sky Channel, in relation to the proposed arrangements.  No submissions were 
received. 

2.12. Tabcorp and Sky Channel advised that while they did not intend to provide a 
submission they do not oppose the proposed arrangements.  However, Tabcorp 
and Sky Channel notes that this should not be taken as indicating agreement 
by Tabcorp or Sky Channel with any of the statements made in the ClubsNSW 
notifications. 

2.13. Tabcorp and Sky Channel also stated that they would object to any notification 
by ClubsNSW to have collective boycott activities authorised. 

Important dates 

DATE ACTION 

11 November 2008 Lodgement of collective bargaining notifications. 

13 November 2008 Public consultation process commenced. 

24 November 2008 Closing date for submissions from interested parties. 

4 December 2008 ACCC assessment of notified arrangement issued. 

 
Public benefit test 

2.14. The ACCC may revoke a collective bargaining notification where the relevant 
test in section 93AC of the Act is satisfied. 

2.15. For notifications that involve collective boycott, conduct within the meaning 
of s 45(2)(a)(i) or (b)(i) of the Act (exclusionary provisions), or a collective 
arrangement under which competitors will negotiate prices, the ACCC may 
object to a collective bargaining notification if it is satisfied: 

• that the benefit to the public that would result, or is likely to result, from 
the proposed arrangements does not outweigh the detriment to the public. 
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2.16. For notifications that do not involve collective boycotts (or other exclusionary 
provisions) or price fixing but involve conduct that may otherwise 
substantially lessen competition within the meaning of s 45(2)(a)(ii) or (b)(ii) 
of the Act, the ACCC may object to a collective bargaining notification if it is 
satisfied: 

• that in all the circumstances the conduct would, or would likely result in a 
substantial lessening of competition, and 

• the conduct has not resulted or is not likely to result in a benefit to the 
public or the benefit to the public would not outweigh the detriment to the 
public constituted by any lessening of competition resulting from the 
conduct. 

2.17. The proposed collective bargaining arrangement involves an agreement on 
price and is therefore subject to the test described in paragraph 2.15. 
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3. ACCC assessment 

Affected markets  

3.1. In considering the benefits and detriments associated with collective 
bargaining arrangements, it often assists to identify the markets affected. 
Where a market starts and finishes will be influenced by the degree of 
substitutability of different products and across different geographic areas. 
While it may not be necessary to precisely define all of the relevant markets 
the ACCC considers that the following areas of competition may be relevant 
to its assessment of ClubsNSW proposed collective bargaining arrangement. 

The supply of club services to consumers – that is, competition between clubs in the 
provision of services. 

3.2. The ACCC considers that clubs are likely to compete with one another (and to 
a lesser extent with hotels) in the provision of hospitality services to 
consumers in markets differentiated by geographic location.  Clubs may offer 
different types of products (eg. up-market, sports or casual), which may affect 
the closeness of competition, however, it is unlikely that different markets 
exist for the supply of those products provided by clubs relevant to 
consideration of the current notifications.  

The supply of wagering services to consumers  – that is, competition between clubs, 
hotels, Tab agents, internet and telephone betting services in the provision of services 
to consumers. 

3.3. Consumers choose to acquire a wagering product via a particular distribution 
channel for a variety of reasons including availability, level of service and 
convenience.  Consequently, the ACCC considers that to some extent, clubs 
are likely to compete with hotels, Tab agents, internet and telephone betting in 
the provision of wagering services to consumers.   

3.4. While there is likely to be competition between clubs and hotels for the 
provision of wagering services to consumers, this primarily takes the form of 
non-price competition given the role of state legislation in setting pricing 
components such as commissions. 

3.5. Wagering is one of a range of gambling opportunities available to consumers 
(including lotteries, poker machines and casinos) and to some extent, all of 
these gambling products compete with each other.  A report by the 
Productivity Commission has recognised that gambling products are becoming 
more substitutable.1   

 

                                                 
1 Productivity Commission (1999), Australia’s Gambling Industries: Inquiry Report. 
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The supply of distribution services by clubs to a totalisator – that is, competition 
between clubs in the provision of wagering distribution services. 

3.6. The ACCC notes that there are essentially two areas of competition in the 
market for the supply of distribution services to totalisators.  Firstly, 
competition for appointment to supply distribution services to Tabcorp and 
secondly, competition between appointed suppliers in the actual provision of 
the distribution services. 

3.7. The ACCC notes that competition to be appointed as a supplier of distribution 
services is dependent upon a totalisator deciding to establish a new 
distribution service.  If this decision is made, it has the potential to create some 
rivalry between suppliers of distribution services, such as clubs, hotels and 
Tab agents, as they compete for the totalisator’s business. 

3.8. This issue of competition between appointed suppliers in the actual provision 
of distribution services is discussed in paragraphs 3.3 to 3.5 above.  The 
ACCC notes that from the service suppliers’ perspective, providing wagering 
services to consumers and supplying distribution services to a totalisator are 
two sides of a single transaction.  In competing to supply wagering services to 
consumers, suppliers – clubs, hotels or Tab agents – are in effect competing 
for the turnover based commission paid by totalisators in respect of 
distributing wagering services on their behalf.   

The acquisition of pay television services by commercial operators – that is, 
competition between clubs in the acquisition of pay television services. 
 
3.9. Sky Channel and ThoroughVision both provide pay TV services to 

commercial operators including clubs and hotels. However, much of the 
content on which wagering occurs is available for broadcast only through Sky 
Channel. Accordingly, in order to televise an Australia-wide suite of content 
on which totalisator wagering occurs, commercial operators such as clubs and 
hotels must enter into agreements with Sky Channel with respect to racing 
content.  

3.10. Wagering on sporting events other than racing comprises a small proportion of 
wagering turnover.  In light of this, the ACCC considers that there is unlikely 
to be a high degree of substitutability between the provision of general 
sporting coverage and the provision of racing broadcast coverage to 
commercial premises.   

The future with or without test 

3.11. The ACCC uses the ‘future-with-and-without-test’ established by the 
Australian Competition Tribunal to identify and measure the public benefit 
and anti-competitive detriment generated by the proposed arrangement.   

3.12. The ACCC notes that the proposed collective bargaining arrangement is at risk 
of breaching the Act.  Given this risk, the ACCC considers it unlikely that 
collective negotiations by ClubsNSW would take place in the absence of legal 
protection afforded by the notifications. 
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3.13. The ACCC considers that, in the absence of the legal protection afforded by 
the notifications, the most likely counterfactual would be a continuation of the 
present situation, that is, the entering into of individual, standard form 
contracts offered by Tabcorp and Sky Channel, with limited input from 
ClubsNSW and/or member clubs on terms and conditions from time to time.  

Public detriments 

3.14. Under collective bargaining arrangements, competitors come together to 
negotiate terms and conditions, which can include price, with a supplier or 
customer. 

3.15. Generally speaking, competition between individual businesses generates 
price signals which direct resources to their most efficient use. Collective 
agreements to negotiate terms and conditions can interfere with these price 
signals and accordingly lead to inefficiencies. The capacity of new entrants to 
compete for the rights to undertake the business of existing market participants 
subject to the collective bargaining agreement also has implications for how 
competition is affected. However, the extent of the detriment and the impact 
on competition of the collective agreement will depend upon the specific 
circumstances involved. 

3.16. The ACCC has previously identified that the anti-competitive effect of 
collective bargaining arrangements constituted by lost efficiencies is likely to 
be more limited where: 

• the current level of negotiations between members of the bargaining group 
with respect to those terms and conditions on which they are seeking to 
negotiate, is low 

• participation in the collective bargaining arrangement is voluntary 

• there are restrictions on the coverage and/or composition of the bargaining 
group 

• there is no boycott activity.  

3.17. With respect to these four features as they relate to the ClubsNSW 
notifications, the ACCC notes the following: 

Current level of competition between NSW clubs 

3.18. Where the current level of individual bargaining between members of a 
proposed bargaining group and the target is low, the difference between the 
level of competition with or without the collective arrangements may also be 
low. 

3.19. Information provided to the ACCC indicates that there is currently a low level 
of competition between clubs with respect to the arrangements the subject of 
the notifications, that is, the terms and conditions on which wagering and 
broadcasting services are supplied.  It appears that, absent any form of 



ASSESSMENT  CB00057-CB00058 10

collective negotiation, in general, clubs in NSW would be offered largely 
standard form contracts under which the capacity for individual clubs to vary 
the terms and conditions of the agreement would be limited. 

Voluntary participation  

3.20. Participation in the proposed collective bargaining arrangement is voluntary. 
ClubsNSW members may opt out of the collective bargaining process at any 
time and negotiate individually with Tabcorp and/or Sky Channel.  Tabcorp 
and Sky Channel may also choose not to participate in collective negotiations 
with ClubsNSW.  

Coverage or composition of the group 

3.21. The ACCC considers that where the size of the bargaining group is restricted, 
any anti-competitive effect is likely to be smaller having regard to the smaller 
area of trade directly affected and having regard to the competition provided 
by those suppliers outside the group. 

3.22. While the proposed collective bargaining group only includes 332 of 
approximately 1500 clubs located within NSW, the proposed group includes 
the majority of clubs that provide wagering services. 

3.23. However, the counterparties to negotiations, Tabcorp and Sky Channel have 
considerable bargaining power when negotiating with clubs whether 
individually or collectively. 

3.24. In particular, Tabcorp is the supplier with the rights to offer wagering services 
to the public in NSW and Sky Channel is the sole supplier of the full suite of 
racing broadcasts that clubs must acquire as a condition of being a licensed by 
Tabcorp to provide wagering services. 

3.25. In contrast, Tabcorp and Sky Channel have other distribution options 
available.  Most notably pubs and TAB agencies.   

3.26. Consequently, notwithstanding that the proposed bargaining group includes 
the majority of clubs in NSW offering wagering services, Tabcorp and Sky 
Channel’s countervailing bargaining power constrains the extent to which 
clubs could negotiate, for example, on price and other terms and conditions, 
limiting the potential anti-competitive effect of the proposed arrangements. 

Boycott activity 

3.27. The notified conduct does not allow for members of the collective bargaining 
group to engage in collective boycott activity.  

Public benefits 

3.28. ClubsNSW submits that the proposed collective bargaining arrangement will 
result in the following public benefits: 

• improving quality standards 
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• providing countervailing bargaining power/increased input into contracts 

• savings in transaction costs 

• promotion of equitable dealings in the market, and 

• provision of expert advice. 

3.29. The ACCC’s view on each of the public benefits submitted by the ClubsNSW 
is discussed below.   

Improved quality standards 

3.30. Given the incentive faced by providers of wagering services to increase their 
market share by improving non-price aspects of their business such as service 
and quality, and given the reasonably competitive nature of the markets in 
which ClubsNSW members operate, it is reasonable to assume that any 
revenue gains to ClubsNSW members resulting from the proposed collective 
negotiation arrangement would, at least to some extent, be utilised by clubs to 
improve their competitive position vis a vis other providers of wagering 
services.  The ACCC considers this outcome would constitute a public benefit.   

Providing countervailing bargaining power/increased input into contracts 

3.31. The ACCC considers that collective bargaining arrangements, such as the 
arrangements proposed in respect of ClubsNSW, can result in benefits to the 
public by facilitating improvements in the level of input a party has in their 
contractual negotiations.  This improved input provides a mechanism through 
which the negotiating parties can identify and achieve greater efficiencies in 
their businesses, for example by addressing common contractual problems in a 
more streamlined and effective manner.  

3.32. The ACCC considers that this improved input is a feature of increasing the 
bargaining power of the members of the collective (by allowing them to 
aggregate their influence in the negotiation); of improving the individual’s 
access to information and resources; and of providing a mechanism through 
which productive contractual discussions between the collective and the 
counterparty can be achieved.   

3.33. In the current circumstances, the ACCC accepts that there is an imbalance in 
bargaining power between individual clubs and Tabcorp and Sky Channel 
which limits the capacity of clubs to have effective input into contract terms 
and conditions.   

3.34. The ACCC considers that the proposed arrangement would provide greater 
opportunity for clubs, through ClubsNSW, to provide input into contract terms 
and conditions.  While there may be limited scope for Tabcorp and Sky 
Channel to negotiate on price, the ACCC considers that the proposed 
arrangements will provide an opportunity for clubs to have more effective 
input into contract terms and conditions (in addition to price) and to the extent 
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that this leads to efficiency gains, this outcome would give rise to some public 
benefit.  

Transaction cost savings 
 
3.35. Generally, there are transaction costs associated with using the market as a 

mechanism for trade.  However, these transaction costs are likely to be lower 
in negotiating a collective bargaining agreement involving a single negotiating 
process relative to a situation where negotiation occurs with many smaller 
businesses.  Consequently, the ACCC considers that to the extent that these 
transaction costs savings do arise they are likely to constitute a public benefit.   

3.36. However, the information available to the ACCC suggests that clubs are 
offered largely standard form contracts with little scope to vary terms and 
conditions. While there may be costs incurred by parties in addition to those 
related to direct negotiations, for example accounting and legal costs, 
ClubsNSW have not provided any information on the extent of these costs 
incurred by their members when entering into standard contracts with service 
providers.   

3.37. Accordingly, the transaction cost savings resulting from the proposed 
arrangements, compared to the situation where each club enters into 
individual, largely standard form, contracts with Tabcorp and Sky Channel are 
likely to be limited. 

3.38. However, while transaction cost savings compared to the situation absent 
authorisation are likely to be limited, the proposed arrangements do provide an 
efficient means for NSW clubs to have effective input into contract terms and 
conditions. 

Promotion of equitable dealings in the market 
 
3.39. ClubsNSW submits that the proposed collective bargaining arrangements will 

promote more equitable dealings in the market. 

3.40. Concerns about unreasonable or unfair contract terms and conditions often 
relate to an imbalance in bargaining power between the individual businesses 
and the counterparty.  The ACCC has already accepted that the proposed 
arrangement may result in a public benefit through greater input by clubs into 
contract terms and conditions. Consequently, the ACCC does not accept this 
public benefit claim.  

Provision of expert advice 

3.41. ClubsNSW submits that the negotiating committee will make expert advice 
available to its members.   

3.42. The ACCC notes that ClubsNSW is currently able to provide expert advice to 
its members, should it choose to do so.  The proposed collective bargaining 
arrangement does not increase this possibility.  In this context, the ACCC does 
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not accept this as a public benefit arising from the proposed collective 
bargaining arrangement. 

4. Conclusion 

4.1. The proposed collective bargaining arrangement involves an agreement on 
price and is therefore subject to the test described in paragraph 2.15. 

4.2. Consistent with that test the ACCC will object to a notified arrangement where 
it is satisfied that the benefit to the public that would result, or is likely to 
result, from the proposed arrangements does not outweigh the detriment to the 
public. 

4.3. The ACCC has identified a number of features which mitigate against the 
potential for the arrangements to have an anti-competitive impact.  In 
particular, the ACCC notes: 

• the level of competition between clubs is unlikely to be significantly 
affected 

• the comparative bargaining position of Tabcorp and Sky Channel vis-à-vis 
clubs whether negotiating individually or collectively 

• the arrangements are voluntary for all parties, and 

• the arrangements do not include collective boycott activity.  

4.4. The ACCC considers that the proposed collective bargaining arrangement may 
result in some public benefits. In particular 

• by providing greater opportunity for clubs to provide input into contract 
terms and conditions, to achieve more efficient commercial outcomes, and 

• clubs are likely to pass on at least some of the benefits of any more 
favourable deal negotiated with service providers as a result of collective 
bargaining, in the form of improved levels of service provided by clubs to 
consumers. 

4.5. On the information available, the ACCC is satisfied that the benefits likely to 
arise from the notified arrangement would outweigh the identified detriments. 
Accordingly, it does not object to the notification. 

4.6. Accordingly, the ACCC does not object to notifications CB00057 – CB00058. 
Protection from legal action provided by notifications CB00057 – CB00058 
will commence on 9 December 2008 and will expire three years after the date 
of lodgement (11 November 2011). 

4.7. As with any notification, the ACCC may review these notifications at a later 
stage should concerns arise. 




