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1. Introduction 

1.1 This document is a draft notice to revoke notification N93527 lodged by the Sydney 
Cricket and Sports Ground Trust (the Trust) with the Australian Competition and 
Consumer Commission (the ACCC) on 25 July 2008 in relation to conduct that may 
raise concerns under section 47 of the Trade Practices Act 1974 (the Act). 

1.2 The ACCC is the independent Australian Government agency responsible for 
administering the Act. A key objective of the Act is to prevent anti-competitive 
arrangements or conduct, thereby encouraging competition and efficiency in 
business, resulting in greater choice for consumers in price, quality and service. 

1.3 Section 47 of the Act prohibits conduct known as third line forcing conduct. 
Generally speaking, it involves the supply of goods or services on condition that the 
purchaser buys goods or services from a particular third party, or a refusal to supply 
because the purchaser will not agree to that condition.  

1.4 Businesses may obtain immunity in relation to conduct that might be at risk of 
breaching the exclusive dealing provisions of the Act by lodging a ‘notification’ 
with the ACCC. Once lodged, immunity for notified third line forcing conduct 
commences 14 days after lodgement.   

1.5 In effect, revoking a notification removes the immunity conferred by the lodging of 
the notification. The ACCC conducts a public consultation process before making a 
decision to revoke a notification. 

1.6 Prior to issuing a notice to revoke a notification, the ACCC must first issue a draft 
notice setting out its reasons and providing an opportunity for interested parties to 
request a conference.  

1.7 Once a draft notice is released, the notifying party or any interested party may 
request that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft notice.  
The ACCC will also invite the notifying party and interested parties to lodge written 
submissions commenting on the draft notice. 

1.8 The ACCC then reconsiders the notification taking into account the comments made 
at the conference (if one is requested) and any further submissions received.   
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Chronology 

1.9 The following table sets out a chronology of significant dates in the consideration of 
this matter.   

DATE ACTION 

25 July 2008 Exclusive dealing notification N93527 lodged with the ACCC.   

8 August 2008 Immunity conferred by the notification commenced from this date. 

23 September 2008 ACCC commences consultation with interested parties. 

10 October 2008 Closing date for submissions from interested parties in relation to the 
notified conduct. 

13 October 2008 Supplementary submission received from the Trust. 

17 October 2008 Late submissions received from interested parties in relation to the 
notified conduct. 

7 November 2008 Submission received from the Trust in response to issues raised by 
interested parties to the ACCC. 

27 November 2008 Draft notice issued. 
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2. Background 

The Sydney Cricket and Sports Ground Trust 

2.1. The Sydney Cricket and Sports Ground Trust (the Trust) is a statutory authority 
constituted by the Sydney Cricket and Sports Ground Act 1978. The Trust is 
responsible for the care, control and management of certain premises, including the 
Sydney Cricket Ground and the Sydney Football Stadium (together, ‘the Grounds’). 

Macquarie Bank Ltd 

2.2. Macquarie Bank Ltd (Macquarie) is an international provider of banking, financial, 
advisory and investment services. One part of Macquarie’s business includes the 
supply of consumer finance products in Australia, including Macquarie credit and/or 
debit cards. 

The notified conduct1 

2.3. In November 2006, the Trust issued a tender in relation to the exclusive sponsorship 
of the Grounds by financial and banking service providers. A number of parties were 
invited to participate in the tender process, including major banking and financial 
institutions. 

2.4. On 24 May 2008, Macquarie and the Trust entered into a four year sponsorship 
agreement. On 25 July 2008, the Trust notified the following conduct which may 
constitute exclusive dealing: 

 for the first 12 months of the sponsorship agreement, consumers with a 
Macquarie credit or debit card (or other card as nominated by Macquarie from 
time to time) will be able to purchase food and/or beverages from certain outlets 
located within the Grounds by use of that card. Consumers will not be able to 
use other credit and debit cards to pay for food and/or beverages at the Grounds 
during these 12 months. 

 for the following 36 months of the sponsorship agreement, consumers will also 
be able to use other Visa debit and credit cards to purchase food and/or 
beverages at the Grounds. Consumers will not be able to use other credit and 
debit cards during these 36 months. 

                                                 
1 The information in this section is based on the notification lodged by the Trust on 25 July 2008 and 
supplementary submissions lodged by the Trust on 13 October 2008 and 7 November 2008. 
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2.5. On 23 September 2008, Macquarie, the Trust and Visa entered into a three and a half 
year ‘alliance agreement’.  

2.6. The Trust has subsequently advised that: 

 Macquarie will initially enable 28 outlets to provide consumers with the option 
to purchase food and/or beverages using Macquarie issued cards, with 15 
‘express lanes’ for cardholders to use when making purchases.  

 From January 2009, there will be 65 terminals predominantly available for 
consumers with Macquarie cards, with a number of these offering contactless 
payment.2  

 In addition, a number of terminals will accept all Visa cards.  

 By June 2009, 40 terminals at the Grounds will accept all Visa cards. 

2.7. Currently, cash is the only method of payment for food and beverages at the 116 
food and beverage outlets at the Grounds. 

                                                 
2 Contactless payment involves a contactless card embedded with a radio chip which allows the holder to pass 
their card in front of a contactless payment reader to complete a transaction. This enables the cardholder to make 
a purchase without handing the card to the cashier and without swiping or dipping the card through or into a 
machine. 
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3. Statutory test 

3.1. Section 47(1) of the Act provides that a corporation shall not engage in the practice 
of exclusive dealing. Section 47 then states that the practice of exclusive dealing 
includes the supply of goods or services on condition that the purchaser acquires 
goods or services from a particular third party, or a refusal to supply because the 
purchaser will not agree to that condition. 

3.2. Section 93 of the Act provides that a corporation that engages or proposes to engage 
in conduct of a kind referred to in section 47 may give to the ACCC notice, as 
prescribed, setting out particulars of the conduct or proposed conduct. The effect of 
lodging such a notification is to afford protection to the corporation for engaging in 
the said conduct from legal proceedings under the Act. 

3.3. Under section 93(3A), if: 

 a corporation has notified the ACCC of conduct or proposed conduct of the type 
described in section 47(6), (7), (8)(c) or (9)(d) and 

 the ACCC is satisfied that the likely benefit to the public from the conduct or 
proposed conduct will not outweigh the likely detriment to the public from the 
conduct or proposed conduct then 

 the ACCC may give a notice in writing stating that it is so satisfied and setting 
out its reasons in this respect. The effect of giving such a notice is to revoke the 
immunity afforded by lodging the notification. 

3.4. Before revoking the immunity obtained by a notification, the ACCC must issue a 
draft notice of its intention (section 93A(1)) and give the applicant and interested 
parties the opportunity to respond and to call a conference (section 93A(2)) in 
relation to the draft notice. 
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4. Submissions received 

4.1. The Trust made submissions in support of the notified conduct on 25 July 2008. In 
summary, the Trust submitted that the notified conduct: 

 would result in public benefits in the form of an additional payment method 
service for consumers, the introduction of new technologies, and more 
convenient and quicker payment methods 

 was unlikely to result in public detriment. 

4.2. The Trust made additional submissions in support of its notification on 13 October 
2008. In summary, the Trust provided additional information in support of the above 
points and further submitted that the notified conduct: 

 would involve Macquarie agreeing to all Visa cards being able to be used at the 
Grounds after the first 12 months of the sponsorship agreement 

 would also involve Macquarie providing contactless payment terminals at the 
Grounds from January 2009 

 provided Macquarie with the ‘economic incentive to invest in new technologies 
and innovative payment systems’ 

 resulted from a tender process for the exclusive rights at the Grounds. 

Initial consultation 

4.3. The ACCC sought public submissions from approximately 40 parties with an 
interest in the matter, including financial institutions, stadium operators, users of the 
Grounds, relevant government authorities and consumer associations. 

Submissions from interested parties 

Support for the notified conduct 
 
4.4. A submission was received from the Victoria Racing Club (VRC) in support of the 

notified conduct. In summary, the VRC submits that the notified conduct may 
provide a sporting venue with ‘significant additional revenue’ which may be used to 
lower the price of food/beverages, tickets and parking for consumers. VRC also 
submits that the notified conduct may lead to both service efficiencies and 
innovation and enable the venue to partner with its sponsor in the making of 
donations and other philanthropic activities.  
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Concerns raised regarding the notified conduct 
 
4.5. The following interested parties provided submissions raising concerns about the 

notified conduct: 

 MasterCard Asia/Pacific (Australia) Pty Ltd (MasterCard) 

 Westpac Banking Corporation (Westpac) 

 Commonwealth Bank of Australia (Commonwealth Bank) 

 Sydney Swans Limited (Sydney Swans) 

 Australian Rugby Union (ARU) 

 NSW Rugby Union (NSWRU) 

4.6. In general, MasterCard, Westpac and the Commonwealth Bank raised concerns 
about the effects of the notified conduct in the market for the supply of payment 
acceptance services to merchants. The Commonwealth Bank and Westpac also 
raised concerns regarding the impact of the notified conduct on the arrangements 
underpinning the Visa/MasterCard schemes which ‘ensure that card issuers 
participating in the relevant scheme cannot be discriminated against.’  

4.7. The other submissions are from major users of the Grounds. In general, these 
interested parties raised concerns that the notified conduct may impact upon users’ 
ability to obtain sponsorship revenue from a competitor to Macquarie and reduce the 
efficiency of the food and beverage outlets at the Grounds for their patrons.  

The Trust’s response to submissions 

4.8. The ACCC gave the Trust an opportunity to respond to interested party submissions. 
On 7 November 2008, the Trust provided a further submission. The key points from 
this submission are discussed in Chapter 5 of this draft notice. 

4.9. The views of the Trust and interested parties are discussed in more detail in the 
ACCC’s evaluation of the notified conduct in Chapter 5 of this draft notice.  Copies 
of public submissions are available on the ACCC’s website (www.accc.gov.au) by 
following the ‘Public Registers’ and ‘Authorisations and Notifications Registers’ 
links. 
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5. ACCC assessment 

The relevant markets 

5.1. To assist with the assessment of the public benefits and detriments of the notified 
conduct, it is helpful to identify the relevant markets affected. 

Submissions by the Trust 

5.2. The Trust and Macquarie submit that the relevant market for assessing this 
notification is ‘the market for the supply of payment acceptance services’.3 

Interested party submissions 

5.3. MasterCard submits that, while the market for the supply of payment acceptance 
services to merchants is a relevant market, the following markets should also be 
considered by the ACCC: 

 the supply of credit/debit card services to issuers (such as the supply of Visa card 
services to Macquarie) 

 the acquisition of sponsorship funding by sporting venues and 

 the acquisition of sponsorship funding by sporting bodies and associations.4 

5.4. Westpac submits that the notified conduct may have an impact on both the decision 
making process used by consumers to compare the card products of different issuers 
and the ‘universal acceptance mechanism’ that cardholders currently enjoy.5 

ACCC view 

5.5. Based on submissions by the Trust and interested parties, the ACCC considers that 
the following areas of competition are relevant to its assessment of the notified 
conduct: 

 the supply of payment acceptance services to merchants generally and the supply 
of payment acceptance services to merchants at the Grounds directly affected by 
the conduct 

 the provision of credit and debit card services to consumers generally and the 
provision of credit and debit card services to consumers attending events at the 
Grounds 

 the supply of credit/debit card network services to issuers and acquirers 

                                                 
3 Notification N93527 lodged by the Trust on 25 July 2008. 
4 MasterCard, Submission to the ACCC regarding Notification N93527, 17 October 2008. 
5 Westpac, Submission to the ACCC regarding Notification N93527, 15 October 2008. 
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 the acquisition of sponsorship funding by sporting venues and 

 the acquisition of sponsorship funding by sporting bodies and associations. 

The counterfactual 

5.6. To identify and measure the effects of the notified conduct, the ACCC applies the 
‘future with and without test’. Under this test, the ACCC compares the situation in 
the relevant markets in the future with the notified conduct in place with the 
situation in the relevant markets without the notified conduct. This requires the 
ACCC to predict how the relevant markets will react if the notifying parties do not 
engage in the notified conduct. This prediction is referred to as the ‘counterfactual’. 

Submissions by the Trust 

5.7. In its notification of 25 July 2008, the Trust submitted that the status quo is the most 
appropriate counterfactual. That is, a scenario in which cash is the only option 
available for consumers at the Grounds. In its further submission of 7 November 
2008, the Trust submitted that an alternative counterfactual scenario is: 

the Trust would seek to enter similar exclusive arrangements with another party. This is because the 
Trust’s objective is to maximize sponsorship revenue in order to manage, maintain and improve the 
Grounds. 
 

Interested party submissions 

5.8. MasterCard submits that the ACCC should apply a counterfactual of ‘what is likely 
to occur if the [Trust] were to permit the use of all issuers’ cards for such 
transactions.’6 

ACCC view 

5.9. The ACCC notes that the Trust has, since November 2006, had an intention to 
introduce credit/debit card facilities and contactless payments to increase the 
payment options of patrons at the Grounds. During this time the Trust has 
undertaken a public tender process to introduce these facilities.7 

5.10. In the absence of the immunity provided by this notification, the ACCC considers it 
likely that the Trust would seek to implement credit and debit card facilities and 
contactless payments to provide consumers with greater choice. Under these 
arrangements it is likely that a greater range of credit and debit card products would 
be available to be used at the Grounds. 

                                                 
6 MasterCard, Submission to the ACCC regarding Notification N93527, 17 October 2008. 
7 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Further Submission to the ACCC 
regarding Exclusive Dealing Notification N93527, 7 November 2008. 
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Public detriments 

Submissions by the Trust 

5.11. The Trust submits that the notified conduct will not result in public detriment 
because: 

 consumers will not be restricted in the manner in which they are able to pay for 
food and beverages at outlets in the Grounds, as the only payment method 
currently accepted is cash  

 persons attending fixtures at the Grounds will not be restricted from purchasing 
food or beverages outside the Grounds or bringing their own food and beverages 
(not including alcoholic drinks) to the sporting events 

 there are many actual and potential providers of payments acceptance services 
and many opportunities to enter the market, including sporting venues, 
performing arts venues and the grocery and petrol industries 

 the barriers to entry to these markets are negligible 

 from about June 2009, consumers who have a Visa card will be able to use that 
card (in addition to cash) to purchase food and beverages at outlets within the 
Grounds 

 the sponsorship rights over the Grounds were put to tender such that most 
financial and banking service providers had the opportunity to compete for those 
rights at the outset.8 

Interested party submissions 

5.12. As noted in Chapter 4, the ACCC received a number of submissions which raised 
concerns about the potential for the notified conduct to generate public detriment. 
These interested parties raised concerns regarding: 

 the impact on competition in the market for the supply of payment acceptance 
services to merchants and the market for the supply of credit and debit card 
services to consumers 

 reduced consumer choice 

 reduced opportunities for innovation in the market for the supply of payment 
acceptance services 

 reduced sponsorship opportunities for users of the Grounds. 

                                                 
8 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Submission to the ACCC regarding 
Exclusive Dealing Notification N93527, 13 October 2008. 
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Impact on competition in relation to the supply of payment acceptance services to 
merchants, the supply of credit and debit card services to consumers and the supply of 
credit/debit card network services to issuers and acquirers 
 
Interested party submissions 

5.13. MasterCard notes that it is desirable for merchants to accept all cards to ensure wide 
consumer choice and to establish the necessary network of card holders and 
merchants required for the card scheme to be successful. Therefore, a restriction to 
one issuer is likely to be inherently anti-competitive.9 

5.14. The Commonwealth Bank submits that: 

Restricting such acceptance by banking partner significantly undermines the operation of the card 
payment industry and creates a potential environment in the future where Banks could form 
arrangements with individual merchants . . . consumers currently have a wide choice of what card 
they choose to select, confident that their card will not be discriminated against as a result of their 
choice of financial institution.10 

 
5.15. Similarly, Westpac submits: 

If a precedent were set now, allowing an Acquirer (Macquarie in this case) to arbitrarily specify 
which Issuers’ cards will be accepted at a particular venue (in this case only Macquarie’s cards or 
other cards specified by Macquarie), this existing, competitively neutral ‘honour all cards’ 
arrangement would be overridden by an anti-competitive regime.11 
 

Response from the Trust 

5.16. In its submission of 7 November 2008, the Trust reiterates the points set out in 5.11 
as to why the notified conduct would not have an anticompetitive effect. It also notes 
that a tender process had been undertaken for exclusive sponsorship of the Grounds 
and that this process included MasterCard, Westpac and the Commonwealth Bank. 

ACCC view 

5.17. In general, third line forcing conduct distorts both demand for, and supply of, the 
product which consumers are forced to purchase. In this case, the notified conduct 
has an impact on the card payment systems in Australia, which operate as two sided 
markets, with financial institutions offering to supply payment acceptance services 
to merchants (as ‘acquirers’) and also offering to supply consumers with card 
payment products (as ‘issuers’). As noted above, the ACCC considers the relevant 
areas of competition to be: 

 the supply of payment acceptance services to merchants generally and the supply 
of payment acceptance services to merchants at the Grounds directly affected by 
the conduct 

                                                 
9 MasterCard, Submission to the ACCC regarding Notification N93527, 17 October 2008. 
10 Commonwealth Bank, Submission regarding Notifications N93500 and N93527, 9 October 2008. 
11 Westpac, Submission to the ACCC regarding Notification N93527, 15 October 2008. 
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 the provision of credit and debit card services to consumers generally and the 
provision of credit and debit card services to consumers attending events at the 
Grounds 

 the supply of credit/debit card network services to issuers and acquirers. 

5.18. The ACCC considers that the notified conduct is likely to generate public detriment 
by foreclosing competition from other payment providers during the period of the 
agreement.  

5.19. The ACCC also considers that the notified conduct is likely to generate public 
detriment by reducing the utility of card payment products to both issuers and 
consumers, due to the initial restriction on cards other than Macquarie issued cards 
and, after June 2009, the restriction on cards other than Visa cards.  

5.20. The ACCC notes that, if a broad range of merchants were to enter into arrangements 
similar to the notified conduct, consumers may be required to acquire a broader 
range of card products in order to achieve the same level of use currently enjoyed. In 
these circumstances, the notified conduct is likely to lead to public detriment in the 
form of increased costs for consumers (e.g. card fees) resulting from the need to hold 
multiple cards. 

5.21. While the direct impact of the notified conduct is confined to transactions occurring 
at the Grounds, the ACCC considers that the impact of the notified conduct will be 
broadened by network effects that are likely to act to increase the public detriment. 
Specifically, if the conduct discourages some consumers from holding particular 
types of cards, it will potentially have a negative impact on merchants who accept 
that card and other consumers holding that card. The detriment from these network 
effects could increase significantly if this type of conduct is extended to other 
businesses. In relation to this point, the ACCC notes the submission by the Trust that 
‘Macquarie is attempting to build its market share through the notified conduct’. 

Reduced consumer choice 
 
5.22. MasterCard, Westpac, ARU and NSWRU all raised concerns that the notified 

conduct would lead to a reduction in the payment options available for consumers at 
the Grounds. 

5.23. In addition, Westpac submitted that the notified conduct would also lead to 
consumers being unable to choose between the services of competing credit/debit 
card issuers on the basis of features such as interest rate, interest-free periods, 
rewards propositions and annual fees.12  

ACCC view 

5.24. For the reasons set out above, the ACCC considers the relevant counterfactual to be 
a scenario where a range of payment options are available at the Grounds.  

                                                 
12 Westpac, Submission to the ACCC regarding Notification N93527, 15 October 2008. 
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5.25. In these circumstances, the ACCC considers that the notified conduct will result in 
public detriment by preventing consumers at the Grounds from selecting the 
payment method they prefer (based on cost, convenience, accessibility, reward 
programs or other reasons) for those transactions that are made at the Grounds. The 
ACCC notes that consumers will generally continue to be able to bring food and 
beverages into the Grounds.  

5.26. In relation to the impact in the broader market for the provision of credit/debit card 
services to consumers, the ACCC considers that, to the extent that food and beverage 
related transactions at the Grounds are important to consumers, the notified conduct 
is likely to distort consumer choice and generate public detriment. 

Reduced opportunities for innovation in the market for the supply of payment 
acceptance services 
 
Interested party submissions 
 
5.27. MasterCard submits that the notified conduct may act to restrict the ability of other 

card issuers to develop a ‘critical mass’ of merchants to make their product viable, 
leading to a significant disincentive against those issuers investing in new 
technology.13 

Response from the Trust 

5.28. The Trust submits that the notified conduct will not reduce the incentive to invest, as 
the incentive exists in all industries where consumers make a large number of low 
value transactions at set locations, including sporting venues, performing arts 
venues, petrol stations, grocery outlets, chemists and newsagents.14  

5.29. In support of this point, the Trust notes that ‘Woolworths, HSBC and MasterCard 
have issued a card and payment system that exclusively enables Woolworths 
cardholders only to pay for petrol at selected petrol stations using the MasterCard 
PayPass contactless payment systems.’15 This conduct is the subject of exclusive 
dealing notifications N93625 and N93626 which were lodged on 17 October 2008 
and are currently being assessed by the ACCC. 

ACCC view 
 
5.30. The ACCC considers that, to the extent that the notified conduct prevents competing 

providers from effectively establishing a network of merchants to ensure the 
viability of new technology, it may lead to public detriment. 

5.31. However, as the notified conduct only applies at the Grounds and there are other 
opportunities that appear to exist to establish a network, including those currently 
being implemented by the Commonwealth Bank and MasterCard, the ACCC 

                                                 
13 MasterCard, Submission to the ACCC regarding Notification N93527, 17 October 2008. 
14 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Further Submission to the ACCC 
regarding Exclusive Dealing Notification N93527, 7 November 2008. 
15 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Further Submission to the ACCC 
regarding Exclusive Dealing Notification N93527, 7 November 2008. 
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considers that, in this case, there is only limited public detriment from a reduced 
incentive to innovate. 

Reduced sponsorship opportunities for users of the Grounds 
 
Interested party submissions 
 
5.32. The Sydney Swans submit that: 

Sydney Swans Limited is heavily reliant on funding from its sponsors to fund player payments and 
operations and for development of AFL football in the community. The grant of exclusive credit and 
debit cards to Macquarie Bank could cause Sydney Swans Limited to lose a major sponsor. This 
would put the viability of Sydney Swans Limited at risk particularly in the current economic 
environment.16 
 

5.33. Similarly, MasterCard advises that: 

MasterCard is deeply concerned that the conduct will dramatically reduce the incentives for it to 
sponsor sporting bodies such as Cricket Australia . . . Clearly the notified conduct severely interferes 
with the efficacy of that commercial arrangement and will lead to the confusing and damaging 
situation where MasterCard’s promotional rights are infringed by the fact that only Macquarie 
branded Visa cards may be used at the venue.17 

 
Response from the Trust 

5.34. The Trust submits: 

Any company has an incentive to continue or commence sponsorship of sporting teams or 
associations as the notified conduct only affects payment for food and beverage at one particular 
venue in Australia. Further, sponsorship is not limited to banking or financial institutions. 
 
Macquarie advertising signs located at the Grounds are unlikely to affect other sponsorships which 
co-exist at the Grounds on any particular day as such co-existence is commonplace.18 

 
ACCC view 
 
5.35. The ACCC notes that the notified conduct does not prohibit advertising by 

competitors of Macquarie during the life of the sponsorship agreement.19 Indeed, the 
initial ‘Invitation for Expressions of Interest’ released by the Trust advised potential 
applicants that the tenant clubs and sporting organisations that use the Grounds may 
have a major sponsorship agreement with a competitor of the successful applicant. 
The applicants were also advised that, for major international sporting events, ‘Stand 
Aside’ clauses may require the successful applicant’s signage to be removed for that 
event.20 

                                                 
16 Sydney Swans Limited, Sydney Cricket and Sports Ground Trust – exclusive dealing notification N93527, 
7 October 2008. 
17 MasterCard, Submission to the ACCC regarding Notification N93527, 17 October 2008. 
18 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Further Submission to the ACCC 
regarding Exclusive Dealing Notification N93527, 7 November 2008. 
19 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Further Submission to the ACCC 
regarding Exclusive Dealing Notification N93527, 7 November 2008. 
20 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Further Submission to the ACCC 
regarding Exclusive Dealing Notification N93527, 7 November 2008. 
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5.36. A result of this is that the notified conduct is unlikely to remove the incentive for 
competitors of Macquarie to enter into sponsorship arrangements with the users of 
the Grounds, such as the current arrangements involving Cricket Australia and the 
Sydney Swans. 

5.37. However, the effect of the notified conduct is that, until June 2009, card products 
issued by competitors of Macquarie will be unable to be used at the Grounds and, 
from June 2009, non-Visa products issued by competitors of Macquarie will still be 
unable to be used at the Grounds. The ACCC considers that this is likely to impact 
upon the value of the sponsorship agreements, and act to the detriment of the users 
of the Grounds. 

Public benefits 

5.38. The Trust submits that the notified conduct would be likely to result in public 
benefits in the form of: 

 an additional payment method service to consumers at the Grounds 

 introduction of new technologies and innovative payment systems 

 more convenient, quicker and more efficient payment methods 

 increased sponsorship revenue for the Trust. 

An additional payment method service to consumers at the Grounds 
 
Submissions by the Trust 

5.39. The Trust submits that the notified conduct offers persons attending fixtures at the 
Grounds an additional and convenient method of payment for food and beverages. 
Currently the only method of payment available to consumers is cash.21 

5.40. As discussed in Chapter 2, the notified conduct provides for Macquarie (or 
Macquarie approved) debit and credit cards to be the predominant card available to 
be used at the grounds until June 2009, when approximately 40 terminals will accept 
all Visa cards. During this time a number of Macquarie-only contactless terminals 
will be installed at the grounds. 

Interested party submissions 
 
5.41. MasterCard submits that: 

 
all facilities other than food and beverages outlets already accept card payments. . . The current lack 
of credit/debit card payment facilities to pay for food and beverage is not, however, the appropriate 
counterfactual. Rather, the ACCC should compare the notified conduct with what is likely to occur if 
the SCSGT were to permit the use of all issuers’ cards for such transactions. In that context, there are 

                                                 
21 Notification N93527 lodged by the Trust on 25 July 2008. 
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no public benefits that will arise from the conduct that would not otherwise arise in the absence of the 
conduct.22 

5.42. The Sydney Swans submit that: 

limiting the use of credit and debit cards to Macquarie Bank credit and debit cards and creating 
priority queues for users of those cards with a reduced number of cash queues for partrons would be 
detrimental to the public particularly as the proposed Macquarie Bank credit or debit card queue 
outlets will not accept cards issued by any other banks.23 

 
ACCC view 
 
5.43. The ACCC notes that the notified conduct appears to result in increased consumer 

choice when compared to the payment options currently available at the Grounds’ 
food and beverage outlets. However, given the ACCC’s view of the appropriate 
counterfactual set out earlier, the ACCC notes that consumers face a comparatively 
reduced choice of payment options, particularly while only Macquarie issued cards 
are able to be used. 

Introduction of new technologies and innovative payment systems 
 
Submissions by the Trust 

5.44. The Trust submits that the notified conduct will enable Macquarie to invest in, 
introduce and develop new payment technologies. Macquarie, in conjunction with 
the Trust, has committed to introduce, by January 2009, ‘a number’ of contactless 
terminals at the Grounds. Macquarie has indicated that it may also develop other 
related payment technologies, including mobile and wireless payment systems. If 
successful, Macquarie will consider applying the new technologies in other forms of 
trade and commerce.24 

5.45. Over the long term, the Trust submits that these technologies would foster 
innovation in the market for payment services and offer more convenient and 
improved services to consumers at lower prices. 

Interested party submissions 
 
5.46. As discussed earlier, MasterCard is of the view that the notified conduct may, in 

fact, act to reduce innovation. In addition, MasterCard submits that the notified 
conduct should not be considered to foster innovation due to the low costs associated 
with implementing the technology raised by the Trust: 

                                                 
22 MasterCard, Submission to the ACCC regarding Notification N93527, 17 October 2008. 
23 Sydney Swans Limited, Sydney Cricket and Sports Ground Trust – exclusive dealing notification N93527, 
7 October 2008. 
24 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Submission to the ACCC regarding 
Exclusive Dealing Notification N93527, 13 October 2008. 
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It is implicit in the Notification that the investment required in order to provide new technologies 
such as ‘contact-less systems is of a level that mandates and exclusive arrangement . . . it is readily 
apparent that it is without foundation. 

 
A standard swipe and dip card payment system will cost a merchant between AUD$300 and 
AUD$1000 to buy outright. Many merchants elect to rent the necessary equipment, incurring an 
average cost of about AUD$23 per month. The incremental cost of upgrading a terminal to facilitate 
contact-less transactions is similarly negligible requiring only an investment of about AUD$100 to 
buy a contact-less card reader outright.25 

 
5.47. Westpac submits that ‘while we support the implementation of new, contactless, 

technology such as that which Macquarie Bank has said it ’may develop’ as a result 
of the conduct, it is not apparent that any such development work would require the 
type of exclusive dealing conduct that Macquarie is proposing.’26 

Response from the Trust 

5.48. In response to the submissions from interested parties, the Trust provided a further 
submission to the ACCC on 7 November 2008. In this submission, the Trust states 
that: 

Some parties have suggested that the costs of installing new technologies are not so significant that 
they require the benefits of an exclusivity arrangement. This, however, depends on the type of 
system installed and is ultimately a matter of commercial risk and judgement. . .[T]he costs of 
establishing the infrastructure underpinning the operation of these systems can be very substantial. It 
is this cost, amongst other issues, that justifies the reason for exclusivity. 
 

ACCC view 
 
5.49. The ACCC generally considers that the introduction of new technology and the 

increased ability to innovate are both pro-competitive and in the public interest. 

5.50. However, in this case, based on the information provided by MasterCard, it appears 
that significant capital investment is not required to underpin the introduction of 
contactless payments at the Grounds. 

5.51. The Commonwealth Bank has advised that similar technology is currently available 
for over one million Commonwealth Bank credit card customers, through the 
MasterCard PayPass system, without similar restrictions being placed on merchants 
offering the technology to their consumers. While the Commonwealth Bank’s 
current terminal technology is not interoperable with the Visa PayWave system, the 
Commonwealth Bank advises that this is likely to occur in mid-2009.27 

5.52. While additional investment may be required to develop underlying infrastructure, 
the ACCC considers that these investment decisions would generally be made on a 
commercial basis without the need for engaging in exclusive dealing conduct. Based 
on the information currently before it, the ACCC does not consider that an exclusive 
dealing arrangement is required for the planned innovation to take place and, 
therefore, this public benefit does not result from the notified conduct. 

                                                 
25 MasterCard, Submission to the ACCC regarding Notification N93527, 17 October 2008. 
26 Westpac, Submission to the ACCC regarding Notification N93527, 15 October 2008. 
27 Commonwealth Bank, Submission regarding Notifications N93500 and N93527, 9 October 2008. 
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More convenient, quicker and more efficient payment methods 
 
Submissions by the Trust 

5.53. The Trust submits that the notified conduct will provide consumers with a more 
convenient, quicker and more efficient manner in which they can purchase food and 
beverages. 

5.54. In particular, pursuant to the sponsorship agreement, the Trust will establish 
approximately 15 ‘express lanes’ at food and beverage outlets for the exclusive use 
of Macquarie cardholders, potentially leading to increased turnover and lower 
overheads for merchants.28 

Interested party submissions 
 
5.55. The Sydney Swans submit that the introduction of express lanes is likely to result in 

fewer cash queues available for patrons to purchase food and beverages.29 

5.56. The ARU submits that it would be: 

concerned if [the] express service was to be provided to the detriment of the majority of fans who 
will pay cash . . . The interests of patrons may be protected if enforceable assurances were provided 
by the Trust that the number of cash outlets were not materially changed from those available prior to 
the introduction of the notified conduct.30 

 
5.57. The NSWRU submits that it is concerned that the notified conduct may reduce 

queue numbers for cash and EFTPOS paying customers and increase delays for 
customers, delivering a negative customer experience.31 

ACCC view 
 
5.58. Insofar as the notified conduct relates to the introduction of contactless payment 

systems at the Grounds, the ACCC considers that the notified conduct may lead to 
more convenient, quicker and more efficient payment methods for those consumers 
holding an eligible card.  

5.59. However, the ACCC considers that the 15 ‘express lanes’ the Trust proposes to 
introduce as part of the notified conduct are likely to reduce efficiency for 
consumers wishing to pay using cash or ineligible cards. 

5.60. Given the ACCC’s view of the appropriate counterfactual set out earlier, the ACCC 
does not consider that the notified conduct will, in itself, lead to increased turnover 
and reduced overheads for vendors at the Grounds. 

                                                 
28 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Submission to the ACCC regarding 
Exclusive Dealing Notification N93527, 13 October 2008. 
29 Sydney Swans Limited, Sydney Cricket and Sports Ground Trust – exclusive dealing notification N93527, 
7 October 2008. 
30 Australian Rugby Union, Submission to the ACCC regarding Notification N93527, 14 October 2008. 
31 New South Wales Rugby Union, Submission to the ACCC regarding Notification N93527, 9 October 2008. 
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Increased sponsorship revenue for the Trust 
 
Submissions by the Trust 

5.61. The Trust submits that the notified conduct will enable it to receive sponsorship 
revenue from Macquarie and that the ‘exclusive rights maximises the revenue that 
the Trust is capable of obtaining’. 

5.62. The Trust submits that maximising revenues is ‘crucial’ for the Trust to enable it to 
meet its statutory responsibilities of care, maintenance and operation of the Grounds 
as it does not receive any funding from the State or Federal governments (except for 
grants for special projects). The Trust also does not receive revenue from ticket 
sales, as the proceeds from ticket sales go to the organisations that hire the Grounds. 
The Trust submits that the reinvestment of its revenues from initiatives such as the 
notified conduct leads to flow-on benefits to the public such as: 

 improved and internationally competitive sporting facilities 

 enhanced consumer facilities at the Grounds32 

Interested party submissions 
 
5.63. VRC submits that the sponsorship revenue likely to result from the notified conduct 

can be used by a venue operator to improve the facilities and events at the venue 
and/or lower the prices of tickets, food and beverages. In addition, venue operators 
can partner with one of its major sponsors to make donations, organise events and 
other philanthropic activities.33  

ACCC view 
 
5.64. The ACCC considers that the notified conduct is likely to generate revenue which 

the Trust may choose to use in ways which will benefit consumers, sporting 
organisations or for charitable purposes. However, the ACCC considers that an 
increase in the revenue of the Trust does not of itself give rise to public benefit. This 
is particularly the case in these circumstances, as the increased revenue comes at the 
expense of consumer choice and the sponsorship arrangements available to users of 
the Grounds.  

Balance of public benefits and detriments 

5.65. Under section 93(3A) of the Act, the ACCC may revoke a notification where the 
ACCC is satisfied that the likely benefit to the public from the conduct or proposed 
conduct will not outweigh the likely detriment to the public from the conduct or 
proposed conduct. 

                                                 
32 Sydney Cricket and Sports Ground Trust and Macquarie Bank Ltd, Submission to the ACCC regarding 
Exclusive Dealing Notification N93527, 13 October 2008. 
33 Victoria Racing Club, Submission to the ACCC regarding Exclusive Dealing Notification N93527, 10 October 
2008. 
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5.66. Based on the information currently before it, the ACCC is not satisfied that the 
notified conduct is necessary for the introduction of a range of payment options or 
new technologies and innovative payment systems at the Grounds. Therefore, the 
ACCC considers that the notified conduct will not result in public benefit. 

5.67. The ACCC also considers that the notified conduct will result in public detriment 
due to: 

 the anti-competitive effects of the conduct in the market for the supply of 
payment acceptance services to merchants, the market for the supply of credit 
and debit card products to consumers and the market for the supply of 
credit/debit card network services to issuers and acquirers  

 reduced consumer choice at the Grounds with respect to the range of cards 
available for payment and 

 the reduced value of other existing and potential sponsorship agreements. 

5.68. On balance, the ACCC is satisfied that the likely benefit to the public from the 
proposed conduct will not outweigh the likely detriment to the public from the 
proposed conduct. 
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6 Draft Notice 

6.1 For the reasons identified the ACCC considers that the likely benefit to the public 
from the conduct does not outweigh the detriments to the public from the notified 
conduct.  

6.2 Accordingly, the ACCC proposes to issue a notice to revoke notification N93527 
lodged by the Sydney Cricket and Sports Ground Trust on 25 July 2008. 




