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Ms. Joanne Palisi 
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Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA, ACT. 2601 

Dear Ms Palisi 

Re: Sisters of Charity Health Service Limited application A91099 for revocation 
and substitution of A30216 and A30219 - interested party consultation 

We are in receipt of two documents from Blake Dawson Lawyers acting on behalf of 
the Sisters of Charity Health Service Ltd in regard to the above matter. These 
documents dated 17 October 2008 and 30 October 2008 respectively are in 
response to the issues raised by interested parties, of which ARHG is one. 

We respectfully request that our further comments outlined below be considered by 
ACCC as part of the ongoing assessment of the application. 

Before doing so, we wish to register our concern with some of the terminology used 
throughout the application documents. The underlying tone of the correspondence 
implies that the relationship between health funds and hospitals is largely combative, 
distrustful, exploitative and adversarial. Whilst any negotiation process will inevitably 
have pressure points and tensions, health funds and hospitals ultimately exist for the 
same purpose and engendering an environment of acrimony is detrimental to patient 
outcomes. Whilst this issue is outside the scope of the matter at hand, we believe it 
worth noting that all parties must seek to avoid unnecessary conflict and address the 
matter from a practical perspective. 

In the first instance we refer to the letter dated 17 October 2008. Blake Dawson state 
that "...the "synthetic merger" would not substantially lessen competition as there is, 
on a worst case view, no material anti-competitive detriment." By its very nature, any 
merger is going l:o increase the market power of the respective parties and therefore 
lessen competition. We could argue whether the "synthetic merger" substantiallv 
lessens competi1:ion or not however, there is no doubt that the primary purpose of the 
Sisters of Charity submission is to create a stronger competitive position for their 
member hospitals. The ultimate outcome will inevitably be a lessening of competition 
and the likely increase in cost for the privately insured consumer. 

In point 1 of the letter, Blake Dawson explain how the CNA process will work and 
state that it will create a "self-evident efficiency." The suggestion that this process 
will bring about efficiencies from a health fund perspective is fallacious. Health funds 
will now be forced to deal with two negotiating parties rather than one. This will be 
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burdensome in respect of labour resources and time and will protract, rather than 
streamline negotiations. Furthermore, by their own admission, Blake Dawson advise 
that there may be some issues to be resolved between the two parties as part of the 
negotiation process and this in turn could prove problematic for the health funds. It 
would certainly impact on the time required to reach agreement. 

Blake Dawson represent that it is in the best interest of the hospitals to develop a 
"standard template contract" for non-price items. They further state that they will use 
the requested authorization to enforce such a template upon health funds. Once 
again this is contrary to the essence of the negotiation process which allows for 
agreements that meet the specific needs of the individual parties. Whilst we concede 
that this is an issue that should be addressed, it should be done so at an industry 
level on a collaborative basis. It is not appropriate to empower one party to develop 
and impose a schedule of benefits onto another party without appropriate 
consultation with all of those effected by the outcome. This defies the essence of fair 
and reasonable negotiation. 

It should also be noted that the establishment of standard templates for non-price 
items is not without risk. It is standard practice in most contract negotiations that 
concessions are made in certain areas of the agreement and compensated for in 
others. The introduction of standard templates will have a residual effect on the 
agreements as a whole and may necessitate re-evaluation of other benefits paid in 
the contract to ensure overall remuneration remains in balance. Once again this 
would protract the negotiation process. 

We now wish to comment on the letter dated 30 October 2008. In the interests of 
consistency, we will adopt the nurr~bering system that Blake Dawson has used in 
their submission. 

There are a number of inconsistencies and contradictions throughout the submission 
that need to be addressed to ensure the evaluation of the request remains in context. 

Item 2.1 - In this section, Blake Dawson state that "ARHG will not be impacted by the 
large fund boycott for price negotiations." We are not entirely clear what they mean 
by this statement but suspect they have missed our point in regard to this matter. 
Our assertion is that as ARHG Member Funds represent less than 3% of the privatelv 
insured market nationallv, there is absolutely no negotiating disadvantage to any 
Sisters of Charity Hospital when dealing with ARHG. Instead, if the Sisters of Charity 
request is granted, they will be afforded a greater market power than they currently 
have, and - to use an expression used by Blake Dawson themselves - they will 
ensure that it is "exploited to the fullest extent possible." Given the above, ARHG 
Member Funds should be exempted from dealing with the CNA and allowed to 
continue the current practice of one-on-one negotiations with individual hospitals. 
ARHG Member Funds should be protected from any hospital boycott - be it 
threatened or real and furthermore, should be protected from the hospitals having 
access to costing information that further diminishes their position in the negotiation 
process. We seek to remind you again that ARHG Member Funds do not represent 
a large enough proportion of the privately insured market to necessitate a 
collaborative negotiation via the CNA. 

In item 6.1, Blake Dawson make reference to the fact that it is highly unlikely that the 
Sisters of Charity would invoke their power to boycott large funds such as Medibank 
because of the disastrous consequences to the hospitals. So, on one hand they are 
saying they need to be able to boycott larger funds, and on the other hand they are 
saying it is highly unlikely that they would do so. We assume from this therefore, that 
their intention is to use the threat or ability to boycott against the smaller funds and 



health fund groups and the consequences of this to the private health insurance 
industry could be disastrous. It has the potential to force smaller health funds to 
merge, creating stronger health fund alliances than the current situation allows. 
Would this outcome be desirable for the Sisters of Charity hospitals? 

In item 2.4, Blake Dawson state the "The PHlO does not have legal nor legislative 
capacity to arbitrate, rule on or dictate terms of an agreement for a final and binding 
negotiation outcome." This is not entirely correct. A Private Health lnsurance 
Circular (PHI 39/06 dated 26 June 2006), advised of the passage through Parliament 
on 22 June 2006 of the Health Legislation Amendment (Private Health Insurance) Bill 
2006 (the Bill). This Bill gives effect to the announcement of the Minister for Health 
and Ageing, the Hon Tony Abbott MP on 9 November 2005 that the government 
intended to strengthen the powers of the Private Health lnsurance Ombudsman 
(PHIO). The new powers included the ability of the PHlO to arbitrate and mediate in 
health fund negotiations and make a ruling as to an appropriate outcome. If one or 
both of the parties refuse to adopt the recommendation of the PHIO, the PHlO then 
has the right to r'efer the matter to the Minister for Health and Ageing and/or the 
ACCC for an enforceable ruling. 

Blake Dawson is misinformed as to the HCP data referred to in item 2.5. Most health 
funds, including .ARHG Member Funds are contracted with the majority of hospitals 
so the HCP data is simply telling them what they already know about the rates being 
paid. It is only oln the rare occasion that a hospital is out of contract with a health 
fund that the "rack rates" are disclosed through the HCP data and it is well 
recognised throu~ghout the industry that "rack rates" are usually agreed with patients 
prior to submission and calculated on that patient's circumstances. Very few 
hospitals rigidly follow a schedule of "rack rates". Furthermore, the HCP data from a 
non-contracted hospital only applies to the services that are provided to the individual 
patient so it woulld be rare - in fact highly unlikely - that a health fund would ever be 
able to obtain the full range of rack rates from any given hospital. We reiterate, as 
per our previous submission, that in the event of a failed contract negotiation, a 
health fund is legally required to provide a 2nd tier eligible hospital with a full schedule 
of 2nd tier rates. There is no such imposition upon the hospital to provide the health 
fund with a schedule of their "rack rates". We felt it was necessary to provide this 
explanation so that the ACCC is fully aware of how the HCP data and the 2nd tier 
benefit process works. 

Blake Dawson is also misinformed in their understanding of the data available 
through the PHlAC reporting system (items 2.6 and 2.9 refer). The PHlAC reports 
provide aggregated data by health fund at both a national and a State level - i.e. the 
total number of dollars paid by a health fund for all the hospitals in a given State is 
calculated, and then simply divided by either the number of episodes or patient days. 
This ultimately tells a health fund how much money they have paid in any given state 
but it does not tell them how much they have paid a particular hospital. It certainly 
does not show what is being paid at a service line level. The PHlAC reports 
fundamentally provide a representation of private health insurance purchasing and 
claiming behaviours by state. As there is no hospital-specific information at all in the 
report, there is absolutely no ability to ascertain from the report what any health fund 
is paying any hospital. Under the terms of the request by the Sisters of Charity for 
the sharing of data, the group will receive full disclosure, at a service line level of 
what every health fund is paying each hospital. This provides the Sisters of Charity 
with a very unfair advantage and simply should not be allowed. 

In item 2.8, Blake Dawson state that "the disclosure of rate schedules would be of 
limited utility. What is proposed is that the revenue of RNN members will be 
aggregated and ,benchmarked." The rate schedules that health funds provide are the 



revenue and the mere fact that the information is subniitted as raw data means that 
the Sisters of Charity has full access to rate information from health funds. If they are 
genuine in not wanting to look at specific rate data but rather data in an aggregated 
form, why do they not seek the data in an aggregated format in the first place? 

We would like to challenge Blake Dawson on the statement they make in point 2.10. 
They claim that it is not correct that the hospitals only shared data with each other at 
an aggregated level however we were advised by a senior staff member of the 
Sisters of Charity Catholic Negotiating Alliance that this was indeed the case. Blake 
Dawson go on to say that "...the relevant hospitals could compare prices at price 
schedule level. However, in practice this was not done because of the risk that, at 
that level, information could be skewed." How will that be different under the new 
arrangements from the situation that is currently in place? 

In section 2.12., Blake Dawson refutes our assertion that there are many skilled 
negotiators throughout the Sisters of Charity hospital group. In fact, St. John of God 
have experienced negotiators, and it is our understanding that they are in the 
process of expanding current staffing numbers. Cabrini has employed one of 
Medibank Private's most experienced negotiators in addition to a staff member who 
has been negotiating with health funds for many years and Calvary Health Care also 
has a dedicated negotiator. Clearly there is no shortage of appropriately qualified 
and skilled negotiators throughout the Sisters of Charity group. 

In 3.3 of the submission, Blake Dawson states that "there are few, if any, "must have" 
private hospitals." This is an absolute nonsense. There is general expectation 
amongst the privately insured population - and rightfully so -that they are provided 
access to most, if not all of the private hospitals in their respective areas. Going out 
of contract with any hospital, much less one of the larger ones - some of which are 
currently part of the CNA - is a decision that all health funds take very seriously and 
very few desire such an outcome as this would have potential effect on Health Fund 
Membership numbers. 

In 4.4 of the submission, Blake Dawson state that "The Applicants acknowledge that 
a consequence of the Authorisation will be to intensify competition between funding 
organisations but the Applicants submit that this is beneficial for consumers." At face 
value this point seems plausible however the granting of the authorisation is more 
likely to see health insurance premiums rise because the Sisters of Charity will be 
using it to drive prices up, not to create competition amongst funders. Also, they 
have discounted the issue of portability which protects the hospitals and the patients 
but completely exposes the health funds. Any situation which compromises the 
viability of health funds will have the inevitable consequence of forcing health fund 
mergers and creating genuine market strength in the private health insurance sector. 

Finally, in point 5.1 Blake Dawson state "...many of those roles have generally not 
been visible to the funding organisations as they have involved benchmarking and 
behind the scenes contract negotiation advice." This statement is of concern as it is 
implies that there is a more sinister form of boycotting and threatening behaviour that 
is not currently transparent to the industry. I seek to remind you again the health 
funds are strictly prohibited to engage in any "behind the scenes" contracting advice 
to each other and allowing the hospitals to do so is blatantly unfair. 

In closing, we would like to formally request that ARHG Member Funds, as a minor 
negotiating group in the industry, be exempt from the deterrnination allowing CNA to 
access ARHG fund data and negotiate and advise on behalf of all CNA hospitals. 
We remind you once again that the main contention of the Sisters of Charity is that 
they are disadvantaged in negotiations with funds representing 20% or more of the 



market share in any given state. As this is not, nor will ever be the case with ARHG 
Member Funds and other funds who do meet this criteria, we believe that in the 
interests of fairness and of respecting the fundamental purpose of the health fund 
and hospital negotiation process it is within the scope of the powers of the ACCC to 
grant our request. Ultimately, all parties are committed to serving the privately 
insured community with quality service delivery at an affordable price and the 
integrity of the process to bring this about must be preserved. 

We trust you will take the above matters into consideration and thank you once again 
for allowing us the opporturlity to contribute to the discussion surrounding this matter. 

Yours sincerely, 

%berf Muir 
Robert Muir 
Chief Executive Officer 


