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Tan, Jasmine 

From : Julie Mills - RCSA CEO [jmills@rcsa.com.au] 

Sent: Friday, 31 October 2008 4:48 PM 

To: Tan, Jasmine 

Subject: FW: RCSA application for authorisation - request for further information 

Attachments: Public Benefit Clarification.doc 

Dear Jasmine, 

As attached. 

Regards 

From: Tan, Jasmine [maiIto:Jasn?ine.Tan@accc.gov.au] 
Sent: Friday, 31 October 2008 10:09 AM 
To: Julie Mills - RCSA CEO 
Cc: Haffield, David 
Subject: RCSA applic:ation for authorisation - request for further information 

Classification: UNCLASSIFIED 

Dear Julie, 

I refer to the RCSA's application for authorisation A91 102, lodged with the ACCC on 25 September 2008. 

The ACCC is in the process of assessing the RCSA's application and I would like to request some clarification 
on two particular matters to assist this assessment. 

Firstly, I note that, at direction 3.(b) of the RCSA's Form A, you have listed as parties to the agreement the 
RCSA's "Members from time to time". Could you please clarify what this means? For example, does it extend 
to future Members? 

Secondly, I seek further information about the RCSA's benefit claims regarding competition and business 
efficiency. I note that, at direction 4.(a), the RCSA has submitted that "...the arrangements foster business 
efficiency; provide assistance to efficient small business; foster competitiveness, supply better information to 
business and customers (including workers) to permit them to make informed decisions.. ." 

As these claims stand, it i!; not immediately clear to me how such benefits would flow from the proposed 
arrangements. I note that these particular claims have not been elaborated on in Attachment D to the RCSA's 
su bmission. 

I would greatly appreciate if you could provide the requested information to me as soon as possible to 
facilitate timely progress ad the assessment. 

Kind regards, 

Jasmine Tan 
Australian Competition and Consumer Commission 
23 Marcus Clarke St 
Canberra ACT 2601 

Ph: (02) 6243 1363 
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Thank you for your request for clarification of RCSA's claims regarding the public 
benefits of its Code for Professional Practice, Disciplinary & Dispute Resolution 
Procedure, and Constitution. 

In response to your requests RCSA submits: 

1 Request "...at direction 3.(b) of the RCSA's Form A, you have listed as 
parties to the agreement the RCSA's "Members from time to time". Could 
you please clarify what this means? For example, does it extend to future 
Members?" 

Response 

a. The expression, "Members from time to time" extends to future 
Wlem bers. 

b. 'The expression is used because future Members are required to sign 
a statement of commitment by which they enter into the agreement to 
be bound by the Code and its processes; and to the extent to which, 
upon becoming Members of the company, they are bound by an 
irnplied contract between Members and RCSA. 

Request "...I seek further information about the RCSA's benefit claims 
regarding competition and business efficiency. I note that, at direction 
4. (a), the RCSA has submitted that "...the arrangements foster business 
efficiency; provide assistance to efficient small business; foster 
com~~etitiveness, supply better information to business and customers 
(including workers) to permit them to make informed decisions.. . " 

Response 

Generally, it is to be remembered that Code is backed up by dispute 
resolution and disciplinary procedures, which may result in the imposition 
of sanctions upon Members. 

The jurisdiction of a domestic professional tribunal (such as RCSA) to 
impose sanctions is neither retributive nor compensatory. It stands 
alongside the jurisdiction exercised by public civil, statutory or criminal 
authorities; and is for the purpose of protecting the public in so far as it 
gives an assurance to the public as to the professionalism expected of 
those who are subject to its jurisdiction. For further elaboration, see the 
discussion of this point by Professor JRS Forbes Justice in Tribunals (Yd 
ed) 21006, Federation Press, Sydney at 12.24, 12.70 and 12.74. 

The combination of the power to sanction, coupled with clear statements 
of the standard expected of Members (and the ability to raise and resolve 
grievances alternatively through the intervention process outlined in rule 
4.1 of RCSA's Disciplinary & Dispute Resolution Procedure) provides 
various forms of "protection" of the public which RCSA submits produce 
the claimed benefits. 

More specifically with respect to your inquiry, RCSA submits: 

a. Business efficiency claim 

i. RCSA submits that adherence to a Code, which regulates 
ethical and professional practice, places business efficiency of 
its Members on a basis that is sustainable in so far as it meets 
standards of social and environmental responsibility and holds 
up to disclosure and public scrutiny. 



ii. The Disciplinary & Dispute Resolution Procedure provides the 
assurance of public scrutiny - including, where required, 
scrutiny by external arbitrators under conditions of commercial 
arbitration. 

iii. RCSA submits that ethical and professional practice amongst 
its Members is good for business to the extent to which it may 
engender confidence in dealing with RCSA Members and sets 
a benchmark for behaviour that may be emulated even by non- 
Members. 

iv. The substance of the Code has been developed having regard 
to what has been identified by RCSA as recurrent problematic 
behaviour within the industry that has caused extensive 
wastage of human, time, goodwill and monetary resources in 
dealing with the disputes and dissatisfaction which such 
behaviours generate. 

v. RCSA submits that the regulation of Members' behaviours 
having regard to acceptable standards and enforcement 
mechanisms will foster greater business efficiency to the extent 
to which problematic behaviour may be averted or, if having 
occurred, may be quickly and efficiently resolved. 

b. Assistance to efficient small business 

i. The Code provides a framework within which Members may 
recognise and organise their affairs to meet the standards of 
ethics, probity, and professional conduct which may extend 
beyond mere compliance with the law. 

ii. Material assistance is provided by the dispute resolution and 
disciplinary mechanisms available to Members, who may 
access those procedures to have a grievance dealt with. 

iii. RCSA supports the Code with extensive on-line training, 
journal publication, workshop sessions, and by the 
establishment of service delivery standards consistent with the 
Code. 

iv. Further material assistance is provided in the form of 
information available to Members regarding their compliance 
with the Code - such information being provided through 
RCSA's Ethics Registrar and through its Business Solution 
Centre. Information of that type is available Members and to 
the general public (including clients and candidates) who may 
seek guidance as to the ethical and professional performance 
of a Member's obligations. 

v. Whilst the information provided by RCSA is available 
regardless of the size of .the enterprise or individual who seeks 
it, in RCSA's experience, it has been especially appreciated by 
consumers and small business (both Members and clients) 
who may be spared the expense of seeking such information 
elsewhere and who may be confident that it is provided from a 
perspective that is informed by what actually goes on within the 
employment services industry. 

c. Competitiveness 



i. The Code fosters competitiveness on a fair basis to the extent 
to which it contains provisions that parallel those which may be 
found in Part V of the TPA (see e.g., Principle 2 of the 
Code)and prohibits collusive practices (see principle 4 of the 
Code). RCSA accepts that consumer protection measures 
foster competition in so far as they work to ensure that the 
effective operation of the market is not undermined by 
misleading information or unfair practices. 

ii. Principle 3 of the Code prohibits a range of restrictive 
arrangements that are relevant to the operation of the 
employment services market and ensure that the market 
operates in a manner that is free of those restraints which may 
be either unlawful or simply unfair. 

iii. The Guideline on Transition, which forms Schedule 1 to the 
Code, is based upon recognition that the employment services 
market is and needs to remain open and competitive (see 
paragraph 1). 

iv. The various provisions of the Schedule are designed to bring 
within the field of negotiation a range of matters that may be 
relevant to any particular transition and to establish a process 
by which these matters may be dealt with quickly and 
effectively. 

v. The Guideline on transition underscores this by requiring 
Members to have recourse to processes of negotiation and 
mediation in order to resolve disputes that may arise regarding 
transition arrangements. 

vi. 'The Code thus helps to ensure that competition between 
Members in the provision of services remains open, based 
upon adequate and correct information and supported by 
mechanisms that facilitate the resolution of disputes which may 
arise. 

d. Better information 

i. The information that is relevant to this claim is "operational" 
information necessary to assist Members to work 
professionally to a high standard, rather than "market" 
information, which may be price sensitive. The reference to 
"informed decisions" is a reference to decisions which persons 
who have dealings with Members might make regarding those 
dealings - e.g. whether they might choose to engage the 
services of those Members. 

ii. Several provisions of the Code are directly aimed at ensuring 
that persons having dealings receive better information. They 
are: 

1. Principle 1.2 requiring Members to undertake steps to 
ascertain the conditions of confidentiality (as distinct 
from privacy) that attaches to information they may 
collect. 

a. Members, who work at the interface between 
clients and candidates, receive much 



confidential information or information that might 
carry an expectation of confidentiality. 

b. Certainty from the outset as to what is or is not 
confidential and as to what uses or disclosures 
may be made encourages the exchange of 
quality information that is used or disclosed in 
professional practice. For example, it might 
include information about candidates or 
strategic HR information about organisations 
etc; 

2. Principle 2 requiring honest dealings generally 
requires that Members make honest disclosure of 
relevant matters. More particularly Principle 2.3 
parallels the Commission's (and the NZ Commerce 
Commission's) own guidelines on Misleading & 
Business Opportunity Ads; whereas Principle 2.5 
requires full and explicit disclosure of fees charges and 
services. 

3. Principle 3.4 supports the Transition Model (Schedule 
1) which provides a regime for the effective and timely 
exchange of information regarding transition matters - 
see e.g. paragraphs 5 and 7 (b), (c), and (e). 

4. Principle 4.3 operates to ensure that Members will at 
least take steps to ascertain what post-employment 
obligations may impact upon new workers so that effect 
may be given to them and so that disputes in relation to 
their extent may be resolved quickly. The principle 
operates to ensure that a Member may not simply "turn 
a blind eye" to such matters. 

5. Principle 5 dealing with respect for safety operates to 
ensure that persons who may be subjected to safety 
risks are adequately informed as to all matters that may 
be relevant to their consent. 

6. Principle 6 and particularly Principle 6.3 are designed 
to improve the exchange of information relevant to 
Members' dealings with clients and candidates in 
relation to all aspects of their engagement. The 
insistence upon certainty ensures that critical 
information regarding the relationship between 
Members and clients and Members and candidates is 
disclosed. 

7. Principle 7 requiring Members to maintain relevant 
professional knowledge is included to ensure that 
Members' professional service of the interests of clients 
and candidates and that their relationships with one 
another are based upon adequate professional 
knowledge. The Commission will observe a statutory 
adaptation of this provision in the Qld Private 
Employment Agent's (Code of Conduct) Regulations 
2005 - reg 5, which provides: 

5 Knowledge of Act and code 



A private employment agent must have a reasonable 
knowledge of the Act, this code, and any other Act 
relevant to the private employment agent's business. 

Examples of relevant Acts-- 

Anti-Discrimination Act 1991 

Fair Trading Act 1989 

Freedom of Information Act 1992 

Industrial Relations Act 1999 

Privacy Act 1988 (Cwlth) 

Vocational Education, Training and 
Employment Act 2000 

Workers' Compensation and Rehabilitation 
Act 2003 

Workplace Health and Safety Act 1995 

Workplace Relations Act 1996 (Cwlth) 

Regulation 8.2 of Schedule 8 to the ACT'S Agents 
Regulation 2003 is to similar effect. 

Queensland's regulation 11 goes further and requires 
that: 

"A private employment agent must give a work 
seeker accurate advice about employment and 
placement options, including current labour market 
information." 

The field of relevant professional knowledge is thus 
ascertainable and the inclusion of Principle 7 as a 
professional standard requirement ensures that 
Members acquire and maintain an adequate base of 
professional knowledge which may inform their 
dealings with clients, candidates and each other. 

In the absence of such provisions and the means of their enforcement 
persons having dealings with RCSA Members would be deprived of the 
benefits which flow from the Code which, as RCSA submits, extend to the 
matters outlined above. They reduce risk that parties who deal with RCSA 
Members will be exposed to unscrupulous or predatory conduct. The 
changes therefore promote clean competition and greater certainty as to the 
terms upon which business is conducted within the industry. They assist in 
the provision of improved information to government, business, and workers 
with whom Members have deal and ensure that business conducted with 
RCSA Members within the employment service market is conducted 
efficiently and well. 


