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Dear Ms D'Ettore 

Air New Zealand and Air Canada applications for authorisation 
A91 097 & A91098 - Submission by Australian Federation of Travel 
Agents 

We refer to the submission dated 18 September 2008 by the Australian Federation of 
Travel Agents (AFTA) in respect of the above noted applications for authorisation. 

On behalf of Air Canada and Air New Zealand (Applicants), we make the following 
comments in response to the AFTA submission. 

The Applicants note that the purpose of the Cooperation Agreement is to ensure the long 
term viability of direct flights between Sydney and Vancouver and between Auckland and 
Vancouver (Direct Services) which will provide a high standard direct service route to 
Vancouver in competition with other existing and potential routes to Canada. The 
Cooperation Agreement is not a mechanism by which Air Canada and Air New Zealand 
would seek to damage their relationship with travel agents or to raise fuel surcharge fees 
across their particular networks, as might be implied by the AFTA submission. 

Impact on competition in  'Transpacific market' 

AFTA's views on the relevant market in which to consider the applications, and the nature 
of competition in that market, are not clear on review of its submission. While the heading 
prior to paragraph 7 of the AFTA submission refers to 'The Transpacific Market', at 
paragraph 11 the submission refers to separate markets between Australia and Canada 
and New Zealand and Canada. At other points, the submission appears to be focused on 
the alleged impact the Cooperation Agreement might have on flights between Australia 
and the United States. 

The Applicants' position is that the relevant market is the supply and acquisition of 
passenger flights between Canada and Australia. In this market (or any other possible 
geographic market) the Cooperation Agreement with result in no anti-competitive 
detriment. 

At paragraph 7.5 of the Applicants' submission of 5 August 2008 (Submission), Air 
Canada and Air New Zealand were described as 'fringe competitors' to characterise the 
limited competition between Air New Zealand's indirect services from Sydney to 
Vancouver (via Auckland) and Air Canada's direct services from Sydney to Vancouver. 
AFTA implies, in its discussion of existing routes to the United States, that indirect routes 
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provide limited competition to direct routes (at paragraphs 8 to lo).' This suggests that 
AFTA would agree with the view that Air Canada and Air New Zealand are fringe 
competitors. 

However, and as detailed in the Submission, to the extent that there is competition 
between direct and indirect flights to Canada, there are a significant number of providers 
of indirect flights (other than Air New Zealand) which competitively constrain Air Canada. 
These include, amongst others, Qantas, Singapore Airlines, Cathay Pacific and United 
Airlines. AFTA suggests at paragraph 23, that only a one stop route can constrain a direct 
route. Whilst the Applicants do not concede this, assuming authorisation, one stop flights 
between Australia and Canada will continue to be offered by Qantas, United Airlines and 
Cathay Pacific (amongst others). An additional one stop route will also be possible 
following the introduction of the V Australia service to the United States. The Cooperation 
Agreement does not, therefore, remove competitive constraint between Sydney and 
Vancouver. To the extent that indirect routes act to constrain a direct Sydney to 
Vancouver service, that constraint will remain. 

At paragraph 18 of its submission, AFTA suggests that the Cooperation Agreement would 
prevent Air New Zealand from introducing direct Sydney to Vancouver flights or to 
reintroduce direct flights between Australia and the United States. 

There is no realistic prospect that, absent authorisation, Air New Zealand would seek to 
introduce a direct Sydney to Vancouver flight. The most likely counterfactual, absent 
authorisation, is not that both Air Canada and Air New Zealand would operate direct 
AustraliaICanada flights, but, rather, that the current direct Air Canada route could be 
withdrawn, as could the Auckland to Vancouver route operated by Air New Zealand. 

As set out in paragraph 7.7 of the Submission, Air New Zealand has no network in 
Australia or in Canada which could provide connections into such a service. This would 
undermine the viability of any entry significantly. Also, Air New Zealand withdrew its 
Sydney to Los Angeles service in 2003 due to its unprofitability. Given Air New Zealand's 
exit from the high demand SydneyILos Angeles route, there is no basis to suggest that it 
would enter the less dense SydneyNancouver route in the absence of the Cooperation 
Agreement. 

At paragraph 24, AFTA suggests that a third party would not introduce a direct service on 
the Sydney to Vancouver route as a result of the Cooperation Agreement, and that this is 
an anti-competitive detriment to be considered by the Commission. There is nothing to 
prevent an Australian carrier such as Qantas from offering a direct service, and such a 
possibility will also constrain pricing on the route. If, however, a carrier chooses not to 
introduce a direct route because it considers that the Air New Zealand I Air Canada joint 
venture is effectively and efficiently servicing the market at a competitive price, this 
cannot be considered to be an anti-competitive detriment flowing from the Cooperation 
Agreement. 

Commission Payments 

At paragraph 17, AFTA expresses concern that travel agent commissions will be reduced 
as a result of the Cooperation Agreement. As the Cooperation Agreement has not been 
authorised, there has been no discussion between the Applicants in respect of travel 
agent commissions. It may be that the Applicants will seek to introduce a common 
commission in respect of the Direct Services. However, there should be no assumption 
that the Cooperation Agreement would reduce commissions. The Applicants would need 
to offer commissions at levels which would allow them to remain competitive with other 
airlines, including Qantas, who operate out of Australia. 
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In its submission AFTA makes mention of indirect services to the United States offered by Air New Zealand. It does not, 
however, mention services provided by other carriers including Air Pacific. Hawaiian Airlines, and Air Tahiti. 
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As detailed in the Submission, authorising the Cooperation Agreement will allow for 
coordination and revenue sharing in respect of the Direct Services. Authorisation will also 
allow the Applicants to harmonise sales policies, which could include setting a specific 
fare level, or agreeing to implement a tactical fare to stimulate additional demand. 

The Cooperation Agreement's revenue sharing provisions state that any applicable fuel 
surcharge will be included in joint venture revenues. Applicable fuel surcharges will, 
likely, be a relevant consideration in the setting of any fare. Likewise, it is possible that 
discussions in respect of fare levels would consider what the appropriate fuel surcharge 
should be in respect of the Direct Services. 

However, what is ultimately relevant to the end consumer is the overall price of the fare 
inclusive of any fuel surcharge. While the Cooperation Agreement may, or may not, result 
in coordination in respect of fuel surcharges on the Direct Services, the Applicants do not 
see how this, in itself, could be a concern. 

What is relevant is whether or not any fare coordination (which might include coordination 
in respect of fuel surcharges) will result in any anti-competitive detriment. The Applicant's 
position, as summarised above, is that it will not. 

There may, in fact, be no attempt to co-ordinate fuel surcharges in respect of the Direct 
Services. Any airline's fuel surcharges on a particular route would generally be expected 
to be in line with a general policy applied across all routes. Furthermore, there are 
regulatory obstacles to the harmonising of fuel surcharges in respect of the Direct 
Services. Air Canada, in particular, must seek regulatory approval of any fuel surcharges 
from the Canadian Transportation Authority. 

The Applicants are aware that any authorisation decision would not give them authority to 
discuss the setting of fuel surcharges on any routes other than in respect of the Direct 
Services. In this respect, the Cooperation Agreement can have no impact on the general 
fuel surcharge policy of either Air Canada or Air New Zealand. 

RationalelBenefit 

AFTA assumes in paragraph 12 of its submission that the Direct Services would exist and 
be viable in the longer term in the absence of the Cooperation Agreement. 

While Air Canada made the decision to launch the Sydney to Vancouver route 
independently, internal documents already provided to the Commission demonstrate that 
both Applicants considered, at the time of the launch of their respective services, that 
Cooperation with each other was necessary. 

The Applicants concluded that to be effective Cooperation must include the aligning of 
the Applicants' commercial interests in respect of the Direct Services. The sharing of 
revenues and profits creates incentives for both airlines to work towards making the 
Direct Services a success. It provides a basis for Air New Zealand in Australia, where its 
marketing presence is more substantial than Air Canada's, to actively promote the 
Sydney to Vancouver route and for Air Canada to promote the Auckland to Vancouver 
route in Canada where it has marketing strength. Likewise, the alignment of incentives 
underpins the 'booking without preference' obligation. The necessary levels of 
coordination 1 cooperation to effectively align incentives would not be possible by way of 
a code share agreement. It is for this reason that authorisation has been sought, and 
why, despite AFTA's claims to the contrary, that a code share arrangement is not a viable 
alternative to authorisation. 

As set out in the Submission, the Applicants consider that the Cooperation Agreement is 
the most efficient means to generate and retain demand for the Direct Services and that, 
absent the Cooperation Agreement, there may not be sufficient demand to support the 
Direct Services. It was for this reason that the Applicants introduced their respective 
services on the basis that regulatory clearances would be sought allowing for cooperation 
and coordination on the relevant routes. 

Not only does the Cooperation Agreement provide for the efficient allocation of resources 
in respect of the Direct Services, those efficiencies also promote the continued existence 
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of the Direct Services by increasing load factors at reduced costs. This, as outlined in the 
Submission, will provide substantive benefits to the travelling public, as well as to the 
non-travelling public including by means of the economic benefits flowing from an 
increased promotion of Australia and a consequent increase in visitors to Australia. 

* * * * *  

If you have any questions in respect of the above, or require any additional information, 
please contact me. 

Yours sincerely 

Patrick Gay 
Senior Associate 
Freehills 
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