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Dear Ms D'Ettorre 

A91 097 & A91098 - Letter & interested party submissions 

We refer to the Commission's letter of 16 September 2008 which attached submissions 

received from interested parties, including a submission from Qantas Airways Limited 

(Qantas). 

On behalf of Air Canada and Air New Zealand (Applicants), we make the following 

comments in response to the Qantas submission. 

Implementation of Agreement 

In its submission, Qantas suggests that the Applicants have already given effect to the 

Cooperation Agreement. This is patently incorrect. 

There has been no implementation of the Cooperation Agreement, nor any making or 

giving effect to of an arrangement or understanding on similar terms. 

As detailed in section 3 of the Applicants' submission of 5 August 2008 (Submission), 

the Cooperation Agreement contemplates coordination and revenue sharing between the 

Applicants in respect of direct flights between Sydney and Vancouver and between 

Auckland and Vancouver (Direct Services). Under the Cooperation Agreement, the 

Applicants will jointly promote and sell the Direct Services. They will have an obligation to 

'sell without preference' to either Parties' services and will pool and share the revenue 

from the specified flights. Such coordination is subject to regulatory approval 

(clause 12.3) which includes the ACCC granting authorisation. 

On 2 November 2007, Air New Zealand began operating flights between Auckland and 

Vancouver. On 14 December 2007, Air Canada began operating direct flights between 
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Sydney and Vancouver. Air Canada and Air New Zealand considered that the longer term 

viability of their respective routes would be dependent on cooperation with each other (as 

demonstrated in the confidential internal Air New Zealand and Air Canada documents 

provided at Annexures 6 and 7 of the Submission). Nevertheless, each carrier's decision 

in respect of the launch and maintenance of its service (including all decisions in respect 

of capacity and pricing) was, and continues to be, independently made by Air Canada or 

Air New Zealand, as the case may be. There is, and has been, no coordination or 

revenue sharing between the Applicants in relation to these flights. 

Qantas also distorts the Applicants' comments in respect of their current Code Share and 

Star Alliance relationship. Qantas implies that the Applicants have used these 

arrangements as a type of cover to engage in activity in contravention of the TPA or, at 

the very least, that the Applicants consider that these arrangements provide them with 

such cover. This is not the case. 

References to the Star Alliance and Code Share arrangements in the Submission were 

made to alert the Commission to the fact of a pre-existing relationship between the 

Applicants, and to suggest that joint venture proposals, such as the Cooperation 

Agreement, are more likely to arise between entities with an existing relationship. Air 

Canada and Air New Zealand do not consider that their Code Share agreement, nor any 

existing authorisation in respect of the Star Alliance, provide them with authority to 

implement any aspect of the Cooperation Agreement which might be said to contravene 

the TPA. The fact of the Application itself demonstrates that Qantas's position is wholly 

without merit. 

Relevant Provisions of TPA 

As set out in paragraph 1.4 of the Submission, 'certain provisions of the Cooperation 

Agreement have the potential to contravene Section 45, as conduct falling within the per 

se prohibitions of sections 4D andlor 45A'. In so far as any provisions of the Cooperation 

Agreement might be considered to be exclusionary provisions, for example in respect of 

the joint scheduling of flights, the Applicants have sought authorisation for that conduct. 

Joint Alliance Committee 

As noted in the Submission, the Applicants have a pre-existing Code Share and Interline 

agreement. The 1999 Strategic Alliance Agreement established a 'Joint Alliance 

Committee' (JAC) to monitor and evaluate the effectiveness of those agreements. Under 

the Cooperation Agreement, the JAC is also to have overall responsibility for 

administering the joint venture. The reference to the JAC in the Cooperation Agreement 

is intentionally in wide terms. This is because details regarding the JAC's responsibilities 

may be determined only once regulatory approvals (including ACCC authorisation) have 

been obtained. The Applicants understand the limitations of any authorisation decision. It 
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is mischievous of Qantas to suggest that the Applicants would use the grant of 

authorisation to engage in activity which had not been authorised and would contravene 

the TPA. If, at any future date, conduct was contemplated by the JAC which was not 

authorised and would contravene the TPA, regulatory approval would be sought prior to 

any arrangement being made. 

Route Competition 

There is no reasonable basis to suggest that Air New Zealand would introduce direct 

SydneyNancouver flights in direct competition with Air Canada. As set out in 

paragraph 7.7 of the Submission, Air New Zealand has no network in Australia or in 

Canada which could provide connections into such a service. This would undermine the 

viability of any entry significantly. Also, Air New Zealand withdrew its Sydney to Los 

Angeles service in 2003 due to its unprofitability. Given Air New Zealand's exit from the 

Eul high demand SydneylLos Angeles route, there is no basis to suggest that it would enter 
O P  
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the less dense SydneyNancouver route in the absence of the Cooperation Agreement. 
l'- t3 Similarly, there is no reasonable basis to conclude that Air Canada would be an entrant 
U !  fk 
Cl on the VancouverlAuckland route. [Restriction of Publication Claimed] Furthermore, 
30 the market for the supply of and acquisition of passenger flights between New Zealand 

and Canada is not a market to which the TPA applies. 

Competition between Air Canada and Air New Zealand 

Qantas appears to have misinterpreted the Applicants' submissions dealing with 

competition between Air New Zealand, Air Canada and other carriers. 

Air Canada and Air New Zealand were described as 'fringe competitors' to characterise 

the limited competition between Air New Zealand's indirect services from Sydney to 

Vancouver (via Auckland) and Air Canada's direct services from Sydney to Vancouver. 

To the extent that there is competition between these direct and indirect flights, there are 

a significant number of other providers of indirect flights which will competitively constrain 

Air Canada by offering indirect flights between Australia and Canada. These include 

Qantas, Singapore Airlines, Cathay Pacific and United Airlines. There is, accordingly, no 

anticompetitive detriment flowing from the Cooperation Agreement. Insofar as Air New 

Zealand could be said to compete against Air Canada, any competitive constraint 

continues to be imposed by Qantas, Singapore Airlines, Cathay Pacific and United 

Airlines (amongst others). 

In fact, competition in respect of direct routes to North America will increase if the 

Cooperation Agreement is authorised. The Cooperation Agreement will allow Air Canada 

to sustain a direct SydneyNancouver route. This provides an additional direct North 

American service in competition to the services to the United States offered by Qantas 

and United Airlines and the soon to be introduced V Australia service. 
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Public benefits 

Air Canada and Air New Zealand subwit that the public benefits are substantial, would 

not be obtained in the absence of the Cooperation Agreement, and outweigh any 

detriment resulting from the Cooperation Agreement. The Cooperation Agreement will 

allow for the retention of year-round direct services between Australia and Canada. As 

noted at clause 6.6 of the Submission, the Direct Services run by Air Canada have 

reduced air travel time between Australia and Canada by 3 hours when compared to the 

Vancouver-Honolulu-Sydney flights. The Direct Services allow passengers to by-pass US 

customs and security. This provides benefits to the travelling public in both directions 

and, importantly, provides opportunities for increased Canadian tourism to Australia and 

consequent economic benefits. 

As shown at paragraphs 7.20-7.22 of the Submission, Air Canada's introduction of the 

Direct Services has already increased the amount of traffic between Australia and 

Canada. The Direct Services between Canada and Australia provide opportunities for 

more Canadian visitors to Australia, with consequent benefits being felt throughout the 

Australian economy as those visitors spend monies during their stay. 

In addition to the direct flights, the Cooperation Agreement provides incentives to 

leverage sale forces to promote the Direct Services. This should further increase the 

number of tourists on the route. There are other benefits in respect of increased efficiency 

and environmental benefits. 

Given that there is no competitive detriment resulting from the Cooperation Agreement 

there is clearly a net public benefit. 

Submissions by Singapore Airlines and the Department of Transport 

The Applicants acknowledge the submissions by Singapore Airlines and the Australian 

Department of Transport. 

The Applicants note Singapore Airlines' view that 'the agreement is likely to enable Air 

New Zealand and Air Canada to sustain flights and be in a better position to develop the 

market once a healthier aviation environment is achieved' and that the 'agreement will 

offer choice which would otherwise be limited'. 

In respect of the submission by the Department of Transport, the Applicants note its 

position that the Agreement 'is consistent with current trends within the airline industry 

towards cost-saving consolidation strategies as a means of remaining competitive'. 

The Applicants make no further comment in respect of those submissions. 
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If you have any questions in respect of the above, or require any additional information, 

please contact us. 

Yours sincerely 

Michael Gray 
Partner 
Freehills 

Patrick Gay 
Senior Associate 
Freehills 
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