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Summary 

The Australian Competition and Consumer Commission (ACCC) proposes to grant 
authorisation to Lottery Agents Queensland (LAQ) for the continued collective negotiation by 
LAO, on behalf of its members, in relation to the terms and conditions of agency agreements -. 

and arrangements with the Golden Casket Lottery Corporation (Golden Casket). 

The authorisation process 

The ACCC can grant immunity from the application of the competition provisions of the Trade 
Practices Act 1971 (the Act) if it is satisfied that the benefit to the public from the conduct 
outweighs any public detriment. The ACCC conducts a public consultation process to assist it 
to determine whether a proposed arrangement results in a net public benefit. 

The application for authorisation 

On 2 September 2008 LAQ lodged an application for revocation of authorisation A90853 and 
substitution by new authorisation A91 101. LAQ's application concerns the continued collective 
negotiation by LAQ, on behalf of its members, with Golden Casket. The existing authorisation 
of the arrangements (A90853) expired on 25 September 2008. 

The substitute authorisation sought by LAQ is for the continued operation of the arrangements 
as previously authorised. Re-authorisation is sought for a further five years. 

Assessment of public benefit and detriment 

The ACCC considers that the public detriments generated by the collective bargaining 
arrangements are likely to be minimal having regard to the following: 

the current level of competition between lottery agents is unlikely to be significantly affected 

the arrangements are voluntary for all parties, and 

the arrangements do not include collective boycott activity. 

The ACCC is satisfied that the proposed collective bargaining arrangements will provide lottery 
agents with a greater opportunity to provide input into terms and conditions of their contracts 
with Golden Casket with associated efficiency gains. 

On balance, the ACCC considers that in all the circumstances the likely public benefits 
generated by the arrangements will outweigh the likely public detriments. 

Draft determination 

The ACCC proposes to revoke authorisation A90853 and grant substitute authorisation A91 101 
to allow LAQ to continue to collectively negotiate, on behalf of its members, with Golden 
Casket. The ACCC proposes to grant re-authorisation for five years. 

Interim authorisation 

At the time of lodging the application LAQ requested interim authorisation to continue to 
negotiate with Golden Casket while the ACCC considers the merits of the substantive 
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application. The ACCC granted interim authorisation to substitute authorisation A91 101 on 
24 September 2008. 

Interim authorisation will remain in place until the date the ACCC's final determination comes 
into effect or until the ACCC decides to revoke interim authorisation. 

The next steps 

The ACCC will now seek further submissions from interested parties in relation to this draft 
determination prior to making a final decision. LAQ and interested parties may also request that 
the ACCC hold a conference to discuss the draft determination, pursuant to section 90A of the 
Act. 
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1 Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act. One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an 'authorisation'. 

1.3 The ACCC may 'authorise' businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment. 

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this. 

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination. 
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final determination. Should the public benefit outweigh the public detriment, the 
ACCC may grant authorisation. If not, authorisation may be denied. However, in some 
cases it may still be possible to grant authorisation where conditions can be imposed 
which sufficiently increase the benefit to the public or reduce the public detriment. 

1.8 Under section 91 C of the Act, the ACCC may revoke an existing authorisation and 
grant another authorisation in substitution for the one revoked, at the request of the 
person to whom the authorisation was granted. The ACCC must consider the substitute 
authorisation in the same manner as the standard authorisation process (outlined in 
paragraphs 1.4 to 1.7). 

The application for revocation and substitution 

1.9 On 2 September 2008 Lottery Agents Queensland Ltd (LAQ) lodged an application for 
the revocation of authorisation A90853 and the substitution of authorisation A91 101 in 
its place. 
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1.10 Authorisation A90853 was granted by the ACCC on 4 September 2003 for the Golden 
Casket Agents Association Limited to conduct negotiations on behalf of its members in 
relation to the terms and conditions of agency agreements and arrangements with the 
Golden Casket Lottery Corporation Limited (Golden Casket). This authorisation 
expired on 25 September 2008. 

1.1 1 The Golden Casket Agents Association changed its name to Lottery Agents 
Queensland in October 2006. 

1.12 The substitute authorisation sought by LAQ is for the continued operation of the 
arrangements previously authorised by the ACCC. Re-authorisation is sought for a 
further five years. 

Interim authorisation 

1.13 On 24 September 2008 the ACCC suspended the operation of authorisation A90853 
and granted interim authorisation to A9 1 101 while it considers the merits of the 
substantive application. 

1-14 In granting interim authorisation the ACCC considered that the protection granted by 
interim authorisation would allow LAQ to continue to engage in the previously 
authorised arrangements while the application for revocation and substitution was 
being assessed. The ACCC also took into account that no objections were raised to the 
application for interim authorisation. 

Chronology 

1.15 Table 1.1 provides a chronology of significant dates in the consideration of this 
application. 

Table 1.1 : Chronology of application for authorisation A91 101 

DATE ACTION 

2 September 2008 Application for authorisation lodged with the ACCC, including an 
application for interim authorisation. 

17 September 2008 Closing date for s u b m i s s i o ~  from interested parties in relation to the 
request for interim authorisation. 

24 September 2008 The ACCC granted interim authorisation. 

30 September 2008 Closing date for submissions from interested parties in relation to the 
substantive application for revocation and substitution. 

15 October 2008 Draft determination issued. 
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2. Background to the application1 

The Queensland lottery industry 

Lotteries in Queensland are regulated by the Queensland Office of Liquor, Gaming and 
Racing (OLGR). 

The Australian Gambling Statistics (AGS) publication, produced by the Queensland 
Office of Economic and Statistical Research in co-operation with all Australian state 
and territory governments, provides an overview of gambling in Australia. The most 
recent edition of the AGS, released in January 2008, provides data for the entire range 
of legalised gaming products, including lotteries, in Queensland and Australia, from 
198018 1 to 2005106. 

LAQ provided the following summary of the findings of the most recent AGS 
publication. 

National turnover from lotto and instant lotteries (scratchies) in 2005106 was in the 
order of $3854 million of which turnover in Queensland accounted for around $837 
million. Turnover on lotto was around $610 million and turnover on instant lotto 
around $220 million. 

Per capita (I 8 years and over) turnover for lotto and instant lotteries was around $275 
in Queensland compared to the national average of around $245. This was 
predominantly due to significantly higher per capita instant lotteries turnover in 
Queensland compared to the national average ($73 per capita compared to the national 
average of $37 per capita). 

Lotto and instant lotto account for around 2.5% of national gambling turnover and 
around 3.4% of gambling turnover in Queensland. Gambling through gaming machines 
accounts for around 80% of gambling turnover in New South Wales, the Australian 
Capital Territory and South Australia and around 64% of gambling turnover in 
Queensland and Victoria. 

Between 2000101 and 2005106 gambling on lotto and instant lotto in Queensland 
increased by around 17% in dollar terms (2% in real terms, i.e. adjusted for inflation) 
with gambling on lotto increasing by 23% (9% in real terms) and gambling on instant 
lotto increasing by 3% (10% decline in real terms). 

Taking account of both inflation and population growth real lotto turnover per capita in 
Queensland has remained relatively constant at around $200 per annum while instant 
lotto turnover has fallen from around $95 in 2000101 to $73 in 2005106. 

Queensland government taxes on sales of lotto and instant lotto are based on a 
percentage of the licensee's monthly revenue. In 2005106 tax revenue raised from lotto 

' The majority of information in this section is sourced from: Lottery Agents Queensland, 'Economic Contribution 
of Lottery Agents in Queensland' Giles Consulting International, May 2008. 
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and instant lotto in Queensland was $183 million, representing 22% of the total revenue 
take on these types of gambling. 

Golden Casket 

2.10 Golden Casket is the only organisation licensed to run lotteries in Queensland, 
currently holding an exclusive license to run lotteries in Queensland until 2016. Golden 
Casket was owned by the Queensland Government from 1920 until 29 June 2007 when 
Golden Casket became a wholly owned subsidiary of Tattersall's Holding Pty Ltd, a 
subsidiary of the Tatts Group Limited. 

2.1 1 Golden Casket offers a range of lottery products in Queensland through its network of 
around 1 100 licensed agents and via Lotto Direct, a system that allows customers to 
purchase lottery products online 24 hours a day, 7 days a week. 

2.12 Lotteries run by Golden Casket include: 

Saturday Gold Lotto 
Wednesday Gold Lotto 
Powerball 
Oz lotto 
Casket draws 
Super 66, and 
Instant 'scratchies.' 

2.13 While lotteries are regulated by the states, major lotteries such as Saturday Lotto, 
Powerball and Super 66 are conducted nationally with a single prize pool. 

Lottery agents 

2.14 As noted, lottery products in Queensland are sold through a network of around 1 100 
licensed agents and, other than in the case of instant lotto products, online. 

2.15 Of the 1 100 licensed lottery agents in Queensland, around 900 offer the full range of 
lottery products while 200 offer instant lotto products only. LAQ advises that these 
numbers have remained fairly stable over the last five years. 

2.1 6 The geographical distribution of agents broadly mirrors population distribution. LAQ 
submits that Golden Casket's policy is to ensure that all Queensland towns with a 
population greater that 1000 people are serviced by at least one agency. Around 80% of 
agencies are run in conjunction with newsagencies. 

2.1 7 LAQ submits that agents derive a substantial proportion of their business turnover 
(around 47% of turnover and 34% of gross profit) directly from the sale of Golden 
Casket products. 

2.1 8 LAQ estimates that Golden Casket agents: 

employ around 7000 people at an average of 6.5 individuals per agency with nearly 
a third of these jobs being in towns with populations of less than 25'000 people 
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contribute around $100 million to wages and $300 million to Queensland gross 
state product, and 

purchase around $100 million from, mainly Queensland, suppliers. 

2.19 Agents are paid commission and handling fees with commission rates varying between 
types of lotto games, between online lotto and purchases through agents and between 
lotto and instant scratchies. 

2.20 LAQ submits that average commission and handling fees as a percentage of total lotto 
and instant lotto sales have fallen over the last 10 years from 7.73% in 1997198 to 
7.41% in 2006107. 

The applicant 

2.2 1 LAQ is a representative body for Queensland lottery agents with a membership of 
around 500 agents. 

2.22 The LAQ states that its objectives include: 

to encourage, protect and promote casket agents business 

to promote the interest of casket agents 

to promote the consideration and discussion of matters affecting the sale of Golden 
Casket products, and 

to present the general views of casket agents to Golden Casket and government 
agencies and directly liaise with the Government, Opposition and industry groups. 
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3. The application for revocation and substitution 

3.1 Agents are licensed to sell Golden Casket lottery products under agency agreements 
which take the form of standard franchise agreements. LAQ seeks re-authorisation to 
continue to conduct negotiations on behalf of its members in relation to the terms and 
conditions of agency agreements including: 

commissions paid to lottery agents 
handling fees paid to lottery agents 
agency application fees 
support service levies 
freight charges 
product ordering fees 
equipment hire costs (in relation to terminals and validators) 
retail image design, and 
agency subsidies and insurances. 

3.2 LAQ also seeks to continue to negotiate on behalf of its members in relation to changes 
to the Agent's Manual, which is produced by Golden Casket and covers issues 
including: 

the agency appointment process 
sale of an agent's business 
termination of agency agreements 
the agent's agreement to commit to an annual business plan 
achievement of minimum sales levels 
any requirement to extend trading hours, and 
training requirements. 

3.3 Re-authorisation is also sought to continue to negotiate in relation to other relevant 
matters as they arise. 

3.4 Re-authorisation is sought for a further 5 years. 

3.5 Authorisation was not previously sought, or granted. for any collective boycott activity, 
nor does the application for revocation and substitution seek authorisation for any 
boycott activity. 
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4. Submissions received by the ACCC 

4.1 LAQ provided a supporting submission with its application for re-authorisation. 

4.2 The ACCC sought submissions regarding the application for re-authorisation from a 
range of interested parties and received submissions from: 

the Queensland Newsagents Federation (QNF) and 
7 Eleven. 

4.3 The QNF supports the application for re-authorisation. The QNF submits that there is 
no evidence of detriment to the public as a result of the current arrangements and there 
has been definite economic efficiencies derived from the arrangements by both lottery 
agents and Golden Casket. 

4.4 The QNF submits that individual lottery agents are poorly placed to negotiate with 
major suppliers such as Golden Casket and that it is therefore essential that they have 
the capacity to be represented collectively in negotiations. 

4.5 7 Eleven states that it does not see any basis for raising an objection to the 
arrangements. 7 Eleven states that this view is predicated on the understanding and 
expectation that negotiations would not contemplate or extend to an ability to obtain 
contractual commitments from Golden Casket which would: 

preclude or restrict the admission of new entrants to the distribution network, or 
affect in any way the terms of agreements or proposed agreements between Golden 
Casket and non LAQ members. 

4.6 Golden Casket advised that they have no objection to the application for re- 
authorisation and did not intend to provide a submission. 

.7 The OLGR advised that its regulatory interest is based on ensuring the highest 
standards of probity in the persons and the integrity of the control systems involved in 
the sale pf lottery products. The OLGR advised that the matters on which LAQ wishes 
to conduct negotiations are commercial matters between Golden Casket and lottery 
agents which, except in extraordinary circumstances which could impact on legislative 
requirements, the OLGR would not become involved in. 

4.8 The views of the applicant and interested parties are outlined where relevant in Chapter 
6 of this draft determination. Copies of public submissions received by the ACCC are 
available from the ACCC website (IVIVII .iiccc.go\ .all) by following the 'Public 
Registers' link. 
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The net public benefit test 

5.1 Under section 91C of the Act, a person to whom authorisation was granted, or another 
person on behalf of such a person, may apply to the ACCC for a revocation of the 
authorisation and the substitution of a new authorisation for the one revoked. 

5.2 In order for the ACCC to revoke an existing authorisation and grant a substitute 
authorisation, the ACCC must consider the substitute authorisation in the same manner 
as the standard authorisation process (outlined in Chapter 1). 

5.3 Broadly, under section 91C(7) of the Act, the ACCC must not make a determination 
revoking an authorisation and substituting another authorisation unless the ACCC is 
satisfied that the relevant statutory tests are met. 

Application A91 101 

5.4 LAQ is seeking substitute authorisation under section 88(1) of the Act to make and 
give effect to a contract or arrangement, or arrive at an understanding, a provision of 
which would have the purpose, or would have or might have the effect, of substantially 
lessening competition within the meaning of section 45 of the Act. The relevant tests 
for this application are found in sections 90(6) and 90(7) of the Act. 

5.5 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

the provision of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public and 

this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the proposed 
contract or arrangement was made and the provision concerned was given effect to. 

Application of the tests 

5.6 The Australian Competition Tribunal (the Tribunal) has stated that the test under 
section 90(6) is limited to a consideration of those detriments arising from a lessening 
of competition.' 

5.7 However, the Tribunal has previously stated that regarding the test under section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made. 
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society. 

Auslralian Association ofParhology Praclices Ilr7corporated [2004] ACompT 4; 7 April 2004. This view was 
supported in VFF Chicken Meat Growers ' Bo,vcott Aurhorisa~ion [2006] AcompT9 at paragraph 67. 
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Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.' 

5.8 Consequently, given the similarity of wording between section 90(6) and 90(7), when 
applying these tests the ACCC can take most, if not all, detriments likely to result from 
the relevant conduct into account either by looking at the detriment side of the equation 
or when assessing the extent of the benefits. 

Definition of public benefit and public detriment 

5.9 Public benefit is not defined in the Act. However, the Tribunal has stated that the term 
should be given its widest possible meaning. In particular, it includes: 

... anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements ... the achievement of the economic goals of 
efficiency and progress.4 

5.10 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

... any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency .5 

Future with-and-without test 

5.1 1 The ACCC applies the 'future with-and-without test' established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.6 

5.12 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted. This prediction is 
referred to as the 'counterfactual'. 

Length of authorisation 

5.13 The ACCC can grant authorisation for a limited period of time.7 

Re Association of Consulting Engineers, Australia (I 981) ATPR 40-2-2 at 42788. See also: Media Council 
case ( 1978) ATPR 40-058 at 17606; and Application of Southern Cross Beverages Pfy. Ltd., Cadbuty 
Schweppes Pfy  Ltd and Amatil Ltd for review (1 98 1 ) ATPR 40-200 at 42,763,42766. 
Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd 
(1 976) ATPR 40-012 at 17,242. 
Re 7-Eleven Stores (1 994) ATPR 41-357 at 42,683. 
Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,4 19. 
Section 9 1 (I). 
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Future and other parties 

5.14 Applications to make or give effect to contracts, arrangements or understandings that 
might substantially lessen competition may be expressed to extend to: 

persons who become party to the contract, arrangement or understanding at some 
time in the future,' 

persons named in the authorisation as being a party or proposed party to the 
contract, arrangement or ~nderstanding.~ 

8 Section 88(10) 
Section 88(6) 
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ACCC evaluation 

6.1 The ACCC's evaluation of the application for re-authorisation is in accordance with the 
net public benefit test outlined in Chapter 5 of this draft determination. As required by 
the test, it is necessary for the ACCC to assess the likely public benefits and detriments 
flowing from the arrangement. 

The market 

6.2 The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant market(s) affected by that conduct. 

6.3 LAQ did not make a submission in respect of the relevant market other than to note the 
ACCC's consideration of the relevant market in its 2003 determination in respect of the 
arrangements. No interested party submitted a view on market definition. 

6.4 For the purposes of assessing this application, the ACCC considers that the relevant 
fields of competition are those for: 

the provision of lotto and instant lotto distribution services to Golden Casket, and 

the supply of lottery products to consumers. 

The provision of lotto and instant lotto distribution services to Golden Casket 

6.5 Golden Casket lottery agents distribute lotto and instant lotto products in return for a 
commission on the sale of those products. Lottery agents compete with each other, and 
with other prospective agents, in the provision of these services (although the limited 
nature of this competition is discussed further below). 

6.6 Golden Casket is the monopoly supplier of lottery products in Queensland and as such, 
the monopsony acquirer of distribution services from agents. 

The supply of lottery products to consumers 

6.7 Lottery agents compete with each other in the retail of lottery products to consumers. 
The limited extent of competition between individual lottery agents is discussed in 
greater detail below in the ACCC's consideration of the public detriments of the 
arrangements. 

6.8 The ACCC notes the wide range of other gambling and wagering products also 
available to consumers. However, the area of competition most affected by the 
arrangements for which re-authorisation is sought is the provision of distribution 
services to Golden Casket. It is not possible for lottery agents to offer the same service 
to other forms of gambling. Accordingly, in the context of the current application for 
re-authorisation, the ACCC does not consider it necessary to form a definitive view on 
the substitutability of other gambling products for lotto and instant lotto products. 
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The counterfactual 

6.9 As noted in Chapter 5 of this draft determination, in order to identify and measure the 
public benefit and public detriment generated by conduct, the ACCC applies the 'future 
with-and-without test'. 

6.10 Prior to authorisation being granted for lottery agents to collectively bargain with 
Golden Casket in 2003 agents were generally offered standard form agency agreements 
and agents manuals with some, limited input, from LAQ from time to time. 

6.11 In the absence of authorisation it appears unlikely that LAQ would negotiate on behalf 
of its members in relation to matters such as fees and commissions to be paid to agents 
given that such arrangements would be likely to raise concerns under the Act. 
Accordingly, the counterfactual with respect to the arrangements for which re- 
authorisation is sought appears to be the situation where each agent enters into 
individual agreements with Golden Casket. 

6.12 The ACCC notes that such agreements generally take the form of standard franchise 
agreements. This is discussed in greater detail below in the ACCC's consideration of 
the public detriments of the arrangements for which re-authorisation is sought. 

Public detriments 

Submissions 

6.13 LAQ submits that the extension of the currently authorised arrangements will not result 
in any public detriment given the voluntary nature of the arrangements, the absence of 
boycott activity and the regulated nature of the industry. 

6.14 Golden Casket advised that it has no objection re-authorisation of the arrangements. 

ACCC assessment 

6.15 Under collective bargaining arrangements, competitors come together to negotiate 
terms and conditions, which can include price, with a supplier or customer. 

6.16 Generally speaking. competition between individual businesses generates price signals 
which direct resources to their most efficient use. Collective agreements to negotiate 
terms and conditions can interfere with these price signals and accordingly lead to 
inefficiencies. However, the extent of the detriment and the impact on competition of 
the collective agreement will depend upon the specific circumstances involved. 

6.17 The ACCC has previously identified that the anti-competitive effect of collective 
bargaining arrangements constituted by lost efficiencies is likely to be more limited 
where: 

the level of negotiations between individual members of the group and the 
proposed counterparties absent the collective arrangements is low 

participation in the collective bargaining arrangement is voluntary 
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there are restrictions on the coverage or composition of the group and 

there is no boycott activity. 

Level of negotiations absent the collective arrangements 

6.18 Where the level of individual bargaining between members of a proposed bargaining 
group and the counterparty is low, the difference between the level of competition with 
or without the collective arrangements may also be low. 

6.19 There are around 1 100 lottery agents situated throughout Queensland. The current 
collective bargaining arrangements aggregates the bargaining power of around 500 of 
these agents. 

6.20 However, the counterparty to negotiations, Golden Casket, is the monopoly supplier of 
lottery products in Queensland (and therefore the monopsony acquirer of lottery 
distribution services). Consequently, Golden Casket is in a strong bargaining position 
vis-a-vis lottery agents. 

6.21 It appears, at least in respect of their dealings with Golden Casket, that lottery agents 
are price takers with little influence over handling and commission fees. This is 
particularly the case given the importance of lottery products to most agents and that 
Golden Casket is the sole supplier of these products in Queensland. 

6.22 While most lottery agents derive revenue from sources other than lottery sales - around 
80% of agencies are run in conjunction with newsagents - LAQ estimates that on 
average around 47% of agents turnover and 34% of their gross profit is derived from 
sale of Golden Casket products. 

6.23 In contrast Golden Casket is a large, well resourced business whose negotiations with 
any individual lottery agent would be conducted in the context of the other distribution 
options available to it. 

6.24 Consequently, it could be expected that were agents to enter into individual contracts 
with Golden Casket the level of negotiation that would occur in respect of the terms 
and conditions of those contracts would be low. As a result, there appears to be 
minimal competition between lottery agents, once appointed, in the provision of 
distribution services to Golden Casket. 

6.25 While there is likely to be competition between agents, within and outside the 
bargaining group, and others, to be granted rights to sell Golden Casket products, the 
collective bargaining arrangements do not appear to inhibit such competition. This is 
particularly the case given the voluntary nature of the arrangements, as discussed 
below. 

Voluntary participation 

6.26 Collective bargaining is voluntary where members of the collective bargaining group 
are free to choose not to participate in the collective negotiations if they prefer to 
negotiate individually. This provides an element of ongoing competition and as such 
lessens the anti-competitive impact of the arrangements. Where participation is 
voluntary, those businesses who consider that they will be able to negotiate a more 
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commercially attractive arrangement individually are free to do so. Consequently, 
incentives for businesses to compete on price, to innovate, or to improve their quality 
of service are not reduced to the extent that they otherwise might be. 

6.27 Importantly in this respect, the authorisation, or re-authorisation, of collective 
bargaining arrangements does not compel any party to participate in the collective 
bargaining process. Nor does it impact on any other arrangements between the parties 
unless the parties so choose. 

6.28 The ACCC notes that participation in the current collective bargaining arrangement is 
voluntary. Individual lottery agents are free to individually contract with Golden 
Casket if they, and Golden Casket, wish to do so. 

6.29 Similarly, Golden Casket is under no obligation to participate, or continue to 
participate, in the collective bargaining arrangements. Absent any boycott activity, as 
discussed below, Golden Casket remains free to negotiate individually with lottery 
agents either in addition to, or instead of, collective negotiations. 

6.30 In this respect, Golden Casket has indicated that it has no objection to the collective 
bargaining arrangements being re-authorised. 

Coverage or composition ofthe group 

6.3 1 The ACCC considers that where the size of bargaining groups is restricted, any anti- 
competitive effect is likely to be smaller having regard to the smaller area of trade 
directly affected and having regard to the competition provided by those suppliers 
outside the group. 

6.32 LAQ's collective bargaining arrangement extends to just under half of all lottery agents 
in Queensland. However, as noted at paragraphs 6.20 - 6.24, the counterparty to 
negotiations, Golden Casket, has considerable bargaining power when negotiating with 
lottery agents both individually or collectively. 

6.33 In particular, Golden Casket is the monopsony acquirer of lottery distribution services 
in Queensland and the distribution of these services is an important source of revenue 
for most lottery agents. In contrast, Golden Casket has distribution options other than 
individual lottery agents party to the arrangements, or indeed LAQ members 
collectively, available to it. 

6.34 Consequently, notwithstanding that the collective bargaining group includes a 
significant number of Queensland lottery agents, Golden Casket's countervailing 
bargaining power constrains the extent to which lottery agents could negotiate, for 
example, on prices and other terms and conditions, limiting the potential anti- 
competitive effects of the collective arrangements. 

6.35 The ACCC notes Golden Casket's preference for a single standard form agency 
agreement and agents manual covering all Queensland lottery agents. Consequently, 
terms and conditions collectively negotiated by the LAQ on behalf of its members are 
also likely to be applied to the approximately 600 lottery agents who are not LAQ 
members. That is, while the coverage of the bargaining group is limited to less than half 
of Queensland lottery agents, the coverage of terms and conditions negotiated may be 
much greater. 
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6.36 However to the extent that this is the case, it reflects Golden Caskets preference to 
adopt a single set of arrangements, whether collectively negotiated or otherwise, in 
respect of all its agents. Golden Casket is free to negotiate separate terms and 
conditions with lottery agents outside of the bargaining group if it choses. Accordingly, 
while collective negotiation by LAQ members may influence the terms and conditions 
of agency agreements, the application of any standard terms negotiated to all 
Queensland lottery agents is at Golden Casket's discretion, rather than as a 
consequence of the coverage of the LAQ collective bargaining group. 

Boycott activity 

6.37 In its recent decision of the VFF Chicken Meat Growers' Boycott Authorisation the 
Australian Competition Tribunal stated in part: 

The seriousness of the potential consequences of authorising the use of collective boycotts is beyond 
doubt: they can result in substantial commercial damage not only to the direct target(s) of them but also 
to the other upstream and downstream businesses and their employees. Consumers might suffer 
disruption to market supplies and possibly at least temporary price increases." 

6.38 Authorisation was not previously sought, or granted, for any collective boycott activity, 
nor does the current application for revocation and substitution seek authorisation for 
any boycott activity. 

Retail competition between lottery agents to supply lottery products to consumers 

.39 In addition to those factors identified above, the anti-competitive effect of collective 
bargaining arrangements could be more pronounced where arrangements affect 
competition between parties to the collective arrangements in upstream or downstream 
markets. However, in this case the ACCC considers that the arrangements for which re- 
authorisation is sought will have minimal, if any, impact on competition between 
lottery agents at the retail level. 

6.40 The price at which lottery products are offered for sale to consumers is ultimately 
determined by the OLGR. As such, there is essentially no retail price competition 
between lottery agents. 

6.4 1 Competition between lottery agents on non-price factors is also limited due to the 
generic nature of the products offered. Lottery agents do compete on some non-price 
factors, primarily convenience and. location, however collective negotiation between 
lottery agents and Golden Casket would be unlikely to impact on the levels of non- 
price competition. 

Conclusion 

6.42 For the reasons outlined above, the ACCC considers that the anti-competitive detriment 
generated by the arrangements for which authorisation is sought is likely to be minimal. 

'O Re VFF Chicken Meat Growers ' Boycott Authorisation [2006] ACompT 2, at paragraph 381 
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Public benefits 

Submissions 

6.43 LAQ submits the collective bargaining arrangements produce the following public 
benefits: 

promotion of equitable dealings in the market place and countervailing power to 
small business 

maintenance of the existing system for the sale of soft gambling products 

assistance of efficient small business, particularly in the form of transaction cost 
savings 

increased supplier efficiency, and 

certainty for small business representatives in their ability to negotiate. 

6.44 LAQ did not provide further detail in respect of any of its public benefit claims. 

6.45 The QNF submits that the arrangements have produced economic efficiencies for both 
lottery agents and Golden Casket. 

ACCC assessment 

Countervailing power - increased input into contracts 

6.46 Arguments based on improving bargaining positions relate to a change in the power 
relativities of the parties to a proposed collective agreement. A mere change in the 
amount of bargaining power is not in itself a public benefit. Rather, the ACCC will 
consider the likely outcomes resulting from the change in bargaining position arising 
from the proposed collective bargaining agreement. 

6.47 Competition between buyers and sellers on terms and conditions of supply, through the 
process of negotiation, is likely to lead to an efficient outcome. In the past the ACCC 
has recognised that if buyer or sellers are constrained in their ability to provide input 
into those terms and conditions, the most efficient outcome may not be achieved. 

6.48 Where this is the case, collective bargaining may help businesses by providing a 
mechanism through which they can provide greater input into contracts and be more 
commercially efficient. 

6.49 As noted in the ACCC's consideration of the effects on competition of the collective 
bargaining arrangements, there currently appears to be an imbalance in bargaining 
positions between Golden Casket and individual lottery agents. Golden Casket, is the 
monopoly supplier of lottery products in Queensland (and therefore the monopsony 
acquirer of lottery distribution services) and it appears, at least in respect of their 
dealings with Golden Casket, that lottery agents are price takers with little influence 
over handling and commission fees. This is particularly the case given the importance 
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of lottery products to most agents and that Golden Casket is the sole supplier of these 
products in Queensland. 

6.50 Such an imbalance in bargaining power is likely to be reflected in the terms and 
conditions of supply negotiated between the parties. In particular, the use of standard 
form contracts and the low prospect of individual negotiations do give rise to some 
barriers to effective input by lottery agents into contractual terms and conditions. 

6.5 1 Accordingly, it may be that improving lottery agents bargaining position may increase 
the degree to which they have input into these terms and conditions. This improved 
input can provide a mechanism through which the negotiating parties can identify and 
achieve greater efficiencies in their businesses, for example, addressing common 
contractual problems in a more streamlined and effective manner. 

6.52 While the collective bargaining arrangements may improve lottery agents bargaining 
position, it is not likely to change the bargaining power relativities between the parties 
to such an extent that any existing imbalance in bargaining power would be reversed. 

6.53 As noted in the ACCC's consideration of the effects on competition of the collective 
bargaining arrangements, it would still be open to Golden Casket to negotiate with 
lottery agents on an individual basis if that is its preference. However, the 
arrangements for which re-authorisation is sought provide lottery agents with a greater 
voice in negotiations and, if both sides consider it appropriate, allow for contract terms 
and conditions to be negotiated that take greater account of any issues identified by 
lottery agents. 

6.54 Similarly, the collective bargaining arrangements do not limit the ability to tailor 
collectively negotiated contracts to individual circumstances where appropriate. 

Promotion of equitable dealings 

6.55 While LAQ argues that the arrangements for which re-authorisation is sought will 
promote equitable dealings between the parties no evidence was provide to suggest that 
past dealings between the parties, in the absence of the currently authorised collective 
bargaining arrangements, were inequitable. 

Assistance to efJicient small business, particularly in the form of transaction cost savings 

6.56 Generally, there are transaction costs associated with contracting. These transaction 
costs can be lower where a single negotiating process is employed, such as in a 
collective bargaining arrangement, relative to a situation where individual negotiating 
processes are necessary. The ACCC considers that to the extent that these transaction 
cost savings do arise they are likely to constitute a public benefit. 

6.57 However, as discussed in the ACCC's consideration of the effects on competition of 
the current application, as a consequence of the relative bargaining positions of the 
parties and Golden Casket's preference for standard form contracts across the industry, 
were agents to enter into individual contracts with Golden Casket the level of 
negotiation that would occur in respect of those contracts would be low. 

6.58 There may however still exist costs associated with entering into such contracts in the 
form of professional andlor legal advice or obtaining the information necessary for 
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lottery agents to make an informed choice. These costs may be able to be consolidated 
and shared where lottery agents negotiate collectively with Golden Casket. 

6.59 However, having regard to the very limited individual negotiation that would be likely 
to occur absent the collective bargaining arrangements the ACCC considers that if 
transaction cost savings do arise from the collective arrangements they are likely to be 
small. 

Maintenance o f  the existing system,for the sule of soft gambling products 

6.60 The ACCC notes that the conduct of lotteries in Queensland is regulated by the OLGR. 
Within its regulatory function the OLGR assesses social and economic impacts of 
current policies and new initiatives to ensure that the benefits to the community from 
legalised gambling are maximised and the costs to the community are minimised. 

6.61 The ACCC considers that decisions as to the most appropriate system, or systems. for 
the sale of lotto and instant lotto products is a matter for the OLGR. In this respect the 
ACCC notes statutory obligations, such as responsible gaming requirements, and 
considers that that these obligations are likely to be met regardless of whether the 
existing collective bargaining arrangements are re-authorised. 

Increased supplier eficiency 

6.62 LAQ did not provide any information in support of its claim that the collective 
bargaining arrangements will increase supply efficiency. Accordingly, the ACCC does 
not place any weight on this public benefit claim, beyond the potential efficiency gains 
which may result form the collective bargaining arrangements discussed elsewhere in 
this draft determination. 

Certainty,for small business representatives in their ability to negotiate 

6.63 It is common for small businesses to have a common industry representative body to 
facilitate exchange of information and discussion of issues common to participants in 
the industry. The ACCC supports such representations, particularly in respect of small 
businesses, when, for example, this is likely to lead to better informed markets. 

6.64 Up to a certain point in the negotiating process, an association contributing to the 
relationship between its members and those businesses with whom the associations' 
members deal does not necessarily give rise to concerns under the Act. Indeed, 
industry associations can represent and assist their members in matters such as ensuring 
members have access to appropriate legal andlor financial services, or even making 
representations to major suppliers in relation to issues of concern to members, without 
the need for authorisation. 

6.65 The ACCC considers that LAQ is likely to continue to play these roles absent 
authorisation of the collective bargaining arrangements the subject of the current 
application. 

6.66 In this respect, the LAQ has not identified any conduct, beyond negotiating terms and 
conditions of agreements with Golden Casket on behalf of lottery agents, that it 
considers may raise concerns under the Act. Nor has authorisation been sought for any 
such conduct. 
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6.67 Should the LAQ consider that its more general representative role may raise concerns 
under the Act, these concerns should be identified, and if appropriate, authorisation to 
address such concerns, where it can be demonstrated that the net public benefit test is 
met, can be sought. 

6.68 Re-authorisation of the current arrangements will provide certainty under the Act 
regarding LAQ's ability to negotiating with Golden Casket on behalf of its collective 
members in relation to the terms and conditions of agreements between lottery agents 
and Golden Casket. As discussed above, the ACCC considers such collective 
negotiation will generate some public benefit. 

Conclusion 

6.69 For the reasons set out above, the ACCC does not accept all the public benefit claims 
submitted by LAQ. However, the ACCC considers the arrangements are likely to result 
in public benefits. 

Balance of public benefit and detriment 

6.70 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances 
that the collective bargaining arrangement is likely to result in a public benefit that will 
outweigh any public detriment. 

6.7 1 In the context of applying the net public benefit test at section 90(8)" of the Act, the 
Tribunal commented that: 

.. . something more than a negligible benefit is required before the power to grant authorisation can 
be exercised." 

6.72 The ACCC considers that the public detriments generated by the collective bargaining 
arrangements are likely to be minimal having regard to the following: 

the current level of competition between lottery agents is unlikely to be 
significantly affected 

the arrangements are voluntary for all parties, and 

the arrangements do not include collective boycott activity. 

6.73 The ACCC is satisfied that the proposed collective bargaining arrangements will 
provide lottery agents with a greater opportunity to provide input into terms and 
conditions of distribution arrangements with associated efficiency gains. 

6.74 On balance, the ACCC considers the public benefits are likely to outweigh the public 
detriments. 

' I  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 
should be allowed to take place. 

" Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 
paragraph 22. 
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Length of authorisation 

6.75 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

6.76 In this instance, LAQ have requested that re-authorisation be granted for five years. 
The ACCC proposes to grant re-authorisation to the collective bargaining arrangements 
for five years. 
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7. Draft determination 

The application 

7.1 On 2 September 2008 Lottery Agents Queensland Ltd (LAQ) lodged an application for 
revocation of authorisation A90853 and the substitution of a new authorisation 
A91101. 

7.2 The substitute authorisation sought by LAQ relates to the continued collective 
negotiation by LAQ, on behalf of its members, in relation to terms and conditions of 
agency agreements and arrangements with the Golden Casket Lottery Corporation. 

Statutory test 

7.3 Pursuant to section 91 C(7) of the Trade Practices Act 1974 (the Act) and for the 
reasons outlined in this draft determination, the ACCC is satisfied that the proposed 
revocation and substitution is likely to result in public benefits that would outweigh the 
detriment to the public constituted by any lessening of competition arising from the 
arrangements. 

Conduct for which the ACCC proposes to grant authorisation 

7.4 The ACCC proposes to grant authorisation A91 101 for a period of five years. 

Interim authorisation 

7.5 At the time of lodging the application, LAQ requested interim authorisation to continue 
to collectively negotiate with Golden Casket on behalf of its members. The ACCC 
granted interim authorisation to substitute authorisation A91 101 on 24 September 2008. 

7.6 Interim authorisation will remain in place until the date the ACCC's final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 

Further submissions 

7.7 The ACCC will now seek further submissions from interested parties. In addition, the 
applicant or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act. 
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