
FILE No: - 

Freehills 

Mr Scott Gregson 
General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
Canberra ACT 2601 

4 February 2008 
Matter 81 31 9642 

Dear Sir 

Rinker Australia Pty Ltd 
Application for revocation and substitution of Authorisation No 
A90769 

We act for Rinker Australia Pty Ltd (Rinker). 

Application for revocation and substitution 

We refer to the Commission's letter to CSR Limited (CSR) dated 12 October 2007 and to 
the discussions between the Commission's Mr Hugh Atkins and our Mr Richard Lilly 
regarding Authorisation No A90769, granted in favour of CSR and Rinker (then Readymix 
Holdings Pty Ltd) on 3 February 2003. 

As discussed, Rinker is applying for revocation of Authorisation No A90769 and 
substitution of a new authorisation for its pre-mixed concrete cartage allocation system 
(Conduct), which involves contracts containing a provision that might be an exclusionary 
provision for the purposes of section 45 of the Trade Practices Act 1974 (Cth). 

Please find enclosed: 

a Form FC for revocation and substitution of Authorisation No A90769; 

confidential supporting submissions; 

a non-confidential version of the supporting submissions; and 

a cheque for the prescribed lodgement fee, being $2,500. 

Application for interim authorisation 

As the Commission is aware, Authorisation No A90769 will expire on 24 February 2008. 
We appreciate that the Commission may not determine the application for revocation and 
substitution until after this date. 

In light of this, and because Rinker wishes to continue to operate the authorised 
allocation system, Rinker hereby also seeks interim authorisation for the Conduct from 24 
February 2008 until the Commission finally determines the application for revocation and 
substitution. 

The primary reason why the application for revocation and substitution has only been 
lodged today is that the Commission's letter dated 12 October 2007, noting the upcoming 
expiry of Authorisation No A90769, was addressed to and received by CSR, the original 
applicant for that Authorisation. Rinker acquired the Readymix concrete business from 
CSR in 2002, and its parent, Rinker Group Limited, demerged from CSR in 2003. 
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Freehills Confidentiality 

As a result, CSR is no longer involved in the Conduct, and Rinker was not forwarded the 
Commission's letter by CSR until 21 November 2007. It was then difficult to gather and 
prepare all of the information from the relevant persons at Rinker, necessary to properly 
inform the Commission as to the application for revocation and substitution, over the 
Christmas and school holidays period. 

We also make the following submissions in support of interim authorisation: 

the Conduct is relatively innocuous and carries significant public benefits 
(detailed in the enclosed submissions); 

interim authorisation would maintain the status quo in the relevant markets, 
which is important, given that Rinker has operated its business using the 
authorised allocation system for the past five years; 

the relevant markets and other circumstances are largely the same as they 
were when Authorisation No 90769 was granted; and 

if interim authorisation were denied, Rinker would be forced to, at short notice, 
implement a new, and possibly temporary, regime for pre-mixed concrete 
cartage allocation. This would involve significant cost, which would ultimately 
need to be passed on to purchasers of pre-mixed concrete. 

In these circumstances, we submit that interim authorisation is appropriate. We look 
forward to receiving the Commission's decision in this regard as soon as possible, and in 
any event before 24 February 2008. 

Confidentiality 

Rinker's supporting submissions contain tables of commercially sensitive data and 
personal information of concrete truck drivers. Pursuant to section 89(5) of the Act, 
Rinker requests that the Commission exclude that information from the public register 
under section 89(5A). Accordingly, Rinker requests that the Commission place only this 
letter, the Form FC and the non-confidential version of the supporting submissions on the 
public register. 

If the Commission requires any further information, please contact the writer. 

Yours sincerely 

Rinker Australia Pty Ltd 
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Form FC 
Commonwealth of Australia 

Trade Practices Act 1974 - subsection 91C (I) 

APPLICATION FOR REVOCATION OF A NON-MERGER 
AUTHORISATION AND SUBSTITUTION OF A NEW 

AUTHORIS ATION 
To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 91C (1) of the Trade Practices Act 1974 
for the revocation of an authorisation and the substitution of a new authorisation for 
the one revoked. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of applicant: 
(Refer to direction 2) 

A 9 10 %a Rinker Australia Pty Ltd ACN 099 732 297, trading as Readymix Concrete. 

(b) Description of business carried on by applicant: 
(Refer to direction 3) 

Production and supply of concrete and quarry products for building and 
construction (including pre-mixed concrete). 

(c) Address in Australia for service of documents on the applicant: 

care of Freehills 
Level 36 
QV. 1 Building 
250 St Georges Terrace 
PERTH WA 6000 
Facsimile: 08 92 1 1 7878 
Attn: Mr Richard Lilly 
Senior Associate 
Telephone: 08 92 1 1 761 4 
richard.lillyO,freehills.com 

2. Revocation of authorisation 

(a) Description of the authorisation, for which revocation is sought, including 
but not limited to the registration number assigned to that authorisation: 

Authorisation No A90769 in relation to the operation of a cartage allocation 
system for Readymix pre-mixed concrete among independent contractors in 
Perth, Western Australia. 

(b) Provide details of the basis upon which revocation is sought: 

The authorisation is due to expire on 24 February 2008 and there have been 
some minor changes in the circumstances relevant to the authorisation, of 
which the ACCC should be made aware. In the circumstances, the applicant 
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wishes to maintain the immunity conferred by the authorisation by revoking 
it and substituting a new authorisation which takes account of current 
conditions. 

3. Substitution of authorisation 

(a) Provide a description of the contract, arrangement, understanding or 
conduct whether proposed or actual, for which substitution of authorisation 
is sought: 
(Refer to direction 4) 

A cartage allocation system for Readymix pre-mixed concrete, to which all 
independent contracts have agreed. It is intended to ensure that there are no 
significant discrepancies between the average load sizes relative to the 
capacity of each truck in the fleet and the average lead time for trips 
undertaken by each truck in the fleet. 

Further details are set out in the attached submissions. 

(b) Description of the goods or services to which the contract, arrangement, 
understanding or conduct (whether proposed or actual) relate: 

Pre-mixed concrete and pre-mixed concrete delivery services. 

Further details are set out in the attached submissions. 

(c) The term for which substitute authorisation of the contract, arrangement or 
understanding (whether proposed or actual), or conduct, is being sought and 
grounds supporting this period of authorisation: 

A term of 10 years on the grounds set out in the attached submissions. 

4. Parties to the contract, arrangement or understanding (whether proposed 
or actual), or relevant conduct, for which substitution of authorisation is 
sought 

(a) Names, addresses and description of business carried on by those other 
parties to the contract, arrangement or understanding (whether proposed or 
actual), or the relevant conduct: 

This application is for the authorisation to also extend to independent 
contractors who may from time to time be subject to the cartage allocation 
system described above. This group may change over time. 

See attached submissions. 

(b) Names, addresses and descriptions of business carried on by parties and 
other persons on whose behalf this application is made: 
(Refer to direction 5) 

See attached submissions. 

(c) Where those parties on whose behalf the application is made are not known 
- description of the class of business carried on by those possible parties to 
the contract or proposed contract, arrangement or understanding: 

See attached submissions. 
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5. Public benefit claims 

(a) Arguments in support of application for substitution of authorisation: 

See attached submissions. 

(See Direction 6 of this Form) 

(b) Facts and evidence relied upon in support of these claims: 

See attached submissions. 

6. Market definition 

Provide a description of the market(s) in which the goods or services 
described at 3 (b) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of 
the relevant goods or services (for example geographic or legal restrictions): 

See attached submissions. 

(See Direction 7 of this Form) 

7. Public detriments 

(a) Detriments to the public resulting or likely to result from the substitute 
authorisation, in particular the likely effect of the conduct on the prices of 
the goods or services described at 3 (b) above and the prices of goods or 
services in other affected markets: 

See attached submissions. 

(See Direction 8 ofthis Form) 

(b) Facts and evidence relevant to these detriments: 

See attached submissions. 

8. Contracts, arrangements or understandings in similar terms 

This application for substitute authorisation may also be expressed to be made in 
relation to other contracts, arrangements or understandings (whether proposed or 
actual) that are, or will be, in similar terms to the abovementioned contract, 
arrangement or understanding 

(a) Is this application to be so expressed? 

No. 

(b) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which substitute authorisation has been sought and those 
contracts, arrangements or understandings that are stated to be in similar 
terms: 

Not applicable. 
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(See Direction 9 of this Form) 

(ii) Where the parties to the similar term contract, arrangement or 
understanding(s) are known - names, addresses and description of business 
carried on by those other parties: 

Not applicable. 

(See Direction 5 of this Form) 

(iii) Where the parties to the similar term contract, arrangement or 
understanding(s) are not known - description of the class of business 
carried on by those possible parties: 

Not applicable. 

9. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See 
section 4J of the Trade Practices Act 1974)? 

No. 

(b) If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

Not applicable. 

(c) If so, by whom or on whose behalf are those other applications being made? 

Not applicable. 
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10. Further information 

(a) Name, postal address and telephone contact details of the person authorised 
by the parties seeking revocation of authorisation and substitution of a 
replacement authorisation to provide additional information in relation to 
this application: 

Mr Richard Lilly 
Senior Associate 
Freehills 
Level 36 
QV. 1 Building 
250 St Georges Terrace 
PERTH WA 6000 
Phone: 08 921 1 7614 
Facsimile: 08 921 1 7878 
richard.lilly@,freehills.com 

Dated 4 February 2008 

Signed for and on behalf of the applicant by 
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DIRECTIONS 

1. Where there is insufficient space on this form to h i s h  the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the 
corporation to do so. 

3. In item 1 (b), describe that part of the applicant's business relating to the subject 
matter of the contract, arrangement or understanding, or the relevant conduct, in 
respect of which substitute authorisation is sought. 

4. In completing this form, provide details of the contract, arrangement or 
understanding (whether proposed or actual), or the relevant conduct, in respect of 
which substitute authorisation is sought. 

(a) to the extent that the contract, arrangement or understanding, or the relevant 
conduct, has been reduced to writing - provide a true copy of the writing; 
and 

(b) to the extent that the contract, arrangement or understanding, or the relevant 
conduct, has not been reduced to writing - provide a full and correct 
description of the particulars that have not been reduced to writing; and 

(c) If substitute authorisation is sought for a contract, arrangement or 
understanding (whether proposed or actual) which may contain an 
exclusionary provision - provide details of that provision. 

5. Where substitute authorisation is sought on behalf of other parties provide details 
of each of those parties including names, addresses, descriptions of the business 
activities engaged in relating to the subject matter of the authorisation, and 
evidence of the party's consent to authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result 
from the contract, arrangement or understanding (whether proposed or actual), or 
the relevant conduct, including quantification of those benefits where possible. 

7. Provide details of the market(s) likely to be affected by the contract, arrangement 
or understanding (whether proposed or actual), in particular having regard to 
goods or services that may be substitutes for the good or service that is the subject 
matter of the application for substitute authorisation. 

8. Provide details of the detriments to the public, including those resulting from the 
lessening of competition, which may result from the contract, arrangement or 
understanding (whether proposed or actual). Provide quantification of those 
detriments where possible. 

9. Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement 
or understanding referred to in item 2, furnish with the application details of the 
manner in which those contracts, arrangements or understandings vary in their 
terms from the contract, arrangements or understanding referred to in item 2. 
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Freehills 1 Background 

1 Background 

On 3 February 2003, the Australian Competition and Consumer Commission 
(Commission) granted CSR Limited (CSR) and Readymix Holdings Pty Ltd (now Rinker 
Australia Pty ~td, '  trading as Readymix concrete2) (Readymix) authorisation No A90769 
under section 88 of the Trade Practices Act 1974 (Cth) (TPA) to make and give effect to 
contracts containing a provision that would or might be an exclusionary provision within 
the meaning of section 45 of the TPA (Current Authorisation). 

The Current Authorisation allows Readymix to operate a pre-mixed concrete cartage 
allocation system known as the 'Equal Opportunity of Trips' system, which is intended to 
ensure that there are no significant discrepancies between the average load sizes relative 
to the capacity of each truck in the Readymix fleet and the average lead time for trips 
undertaken by each truck in the fleet (EOT System). 

The Current Authorisation was granted for a period of 5 years with effect from 24 
February 2003 and, therefore, is due to expire on 24 February 2008. 

There have been some minor changes in the circumstances relevant to the authorisation, 
of which the Commission should be made aware. Readymix wishes to maintain the 
immunity conferred by the Current Authorisation by revoking it and substituting a new 
authorisation which takes account of current conditions. 

The Commission has previously considered the EOT System and the relevant markets in 
its 2003 determination of the Current Authorisation (Original Determination). 

Some of the material from the Original Determination and CSR's application is 
necessarily replicated in this application. It has been updated to reflect relevant changes 
in the markets. 

Summary 

Readymix submits that the only significant change since the Original Determination is an 
increase in the number of company trucks owned and operated by Readymix, as 
opposed to trucks owned and driven by independent contractors. However, Readymix 
submits that this change has not and will not adversely affect the following public benefits 
that result from the EOT System: 

(a) improved operational efficiencies; 

(b) improved industrial harmony; 

(c) more effective input into contracts; 

(d) environmental benefits; and 

(e) public safety benefits. 

Readymix submits that these benefits are sufficient to justify the grant of the authorisation 
sought as they significantly outweigh any perceived detriments. 

' On 1 March 2008, Rinker Australia Pty Ltd will change its name to "CEMEX Australia Pty Ltd". 

"Readymix" is a registered trademark of Rinker Australia Pty Ltd. 
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Freehills 
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3 Markets 

Markets 

As noted by the Commission in the Original Determination and by the Australian 
Competition Tribunal (formerly the Trade Practices Tribunal) in similar  circumstance^,^ 
there are two markets in the Perth metropolitan area relevant to this application: 

1 the market for pre-mixed concrete; and 

2 the market for delivery services for pre-mixed concrete to transport it from the 
point of production to the point of use. 

The Commission considered these markets in the Original Determination. This section 
provides an outline of the markets and any relevant changes in them since the Original 
Determination. 

Pre-mixed concrete market 

The pre-mixed concrete market involves mixing concrete in a batching plant and 
delivering it at an agreed place and time where it will be poured promptly. For technical 
reasons, pre-mixed concrete must reach its destination within 90 minutes of mixing. Thus, 
reliable delivery services are critical (the market for these services is dealt with below). 
The cost of ensuring timely delivery averages 15 to 20% of the total cost of delivered pre- 
mixed concrete and, as such, is the main component of pre-mixed concrete variable cost. 

Because the time of delivery is so important for pre-mixed concrete, producers (including 
Readymix) have batching plants located around Perth, designed and located to suit the 
market and their customers. 

Key features of the pre-mixed concrete market, as identified by the Commission in a 
similar ~on tex t ,~  include: 

several large producers located in the Perth area, each having approximately 
the same share of the market and together accounting for the largest proportion 
of market sales; 

com petition between these com panies; and 

market entry constrained by the high cost of acquiring production facilities, raw 
materials and transport services. 

The Perth metropolitan concrete market consists of four major companies - Boral 
Limited, Hanson Australia Pty Ltd, BGC Australia Pty Ltd and Readymix - and a few 
smaller businesses, particularly WA Premix and Go Crete Pty Ltd (the latter being owned 
by Boral Limited). 

The market size was approximately 1 . 7 4 ~ m ~  of pre-mixed concrete in the year ending 31 
March 2007, and price competition in the market is strong. Readymix provides the 
following data on its operations within the pre-mixed concrete market in the Perth 
metropolitan area. 

[COMMERCIALLY-SENSITIVE DATA REMOVED] 

Between the years ending 31 March 1999 and 2002, the real (i.e. net of inflation) price of 
Readymix pre-mixed concrete fell. Over the same period, Readymix's market share fell, 
and has not significantly recovered since then. This is consistent with the high level of 
competition in the market. 

In Re Lamont (1 990) ATPR 41-035 at 51 521. 

Commission Determination of Authorisations A90964 and A90965 for CSR Building Products Limited (CSR Building 
Products Determination) at 6.9. 

Printed 04/02/08 (1 3:05) ACCC authorisation submissions Page 3 



Freehills - 3 Markets 

Since 2002, the average price of Readymix pre-mixed concrete has increased. This is 
due to the following 

principally, increases in labour, production and transport costs resulting from the 
booming WA economy, which have resulted in general cost inflation; and 

secondarily, but with important cost consequences, the development in the 
market of higher quality concrete products (with higher cost inputs) has forced 
an increase in the average selling price. 

These factors, which Readymix expects have been experienced by all producers of pre- 
mixed concrete in Western Australia, are consistent with the fact that Readymix's market 
share has not significantly changed during that period, despite the increases in average 
price. 

Cartage market 

Many producers of pre-mixed concrete, including Readymix, engage independent 
contractors, or 'lorry-owner drivers' (LODs), to deliver the concrete using their own 
delivery vehicles. The independent contractors are generally, for business purposes, 
small proprietary companies. Their income comes from the cartage rates from concrete 
producers and from the volume of concrete delivered. They bear the costs of financing 
and operating their trucks. 

As noted by the Commission in its previous determination and by the Tribunal in Re 
Lamont (1 990) ATPR 41 -035, the cartage market does not allow free competition 
between all carriers for work at all yards. 

Each carrier of pre-mixed concrete is effectively tied to a producer because it is required 
to have its delivery truck painted with the producer's branding. Switching producers would 
involve repainting the truck. The agitator mounted on the truck is supplied and owned by 
the producer. As a result, carriers can only work for one producer at a time and the 
volume of work they get depends largely on that producer; they are, therefore, 
competitively restrained. 

There are two types of carriers in the market: LODs and company employee drivers. The 
main advantage to a company of using employee drivers is that there is greater flexibility 
for the company in terms of additional tasks and the size of its fleet. However, the 
company is then responsible for the maintenance and depreciation of the truck. 

Relevantly, the Commission has identified the followin features of a cartage services 
market as applicable to its assessment of competition: $! 

a' large number of participants relative to the size of the proposed bargaining 
groups; and 

relatively low barriers to entry. 

In Perth, although most carriers are members of the Transport Workers' Union, there is 
no union specific to the concrete cartage industry. 

Readymix uses mostly LODs to provide its delivery services: currently, 50 of its 67 
delivery trucks are owned and operated by LODs. The other 17 are company trucks. 
Readymix believes that some of its competitors in this market use significantly lower 
proportions of LODs, instead mostly using trucks operated by company employees. 

To keep pace with the booming Western Australian economy and the consequent 
increase in demand for building and construction products, since the Original 
Determination Readymix has increased its number of company trucks rather than taking 
on more contractors. Readymix took that decision because it had a number of trucks in 
the eastern states that were not being utilised, and considered it more cost effective to 
use them rather than contract with additional LODs. 

CSR Building Products Determination at 6.7. 
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Freehills 4 Description of the conduct 

Readymix provides the following data on its operations within the concrete cartage 
market in the Perth metropolitan area. 

[COMMERCIALLY-SENSITIVE DATA REMOVED] 

As can be seen, delivery costs have fallen in real terms, and as a proportion of final pre- 
mixed concrete price over the last 5 years. 

LODs own the truck and chassis they use to deliver the pre-mixed concrete. Company 
employee drivers use a truck and chassis owned by the company. However, the agitator, 
which is the mixing container in which pre-mixed concrete is transported, is owned by and 
supplied to LODs and company employee drivers by Readymix. The size of the agitator, 
and hence the amount of concrete that can be transported, is determined primarily by the 
size of the truck. The Readymix contract requires an LOD to provide a truck that will 
transport at least 5.4m3. Beyond that, it is up to the LOD to choose the size of the truck, 
and Readymix will supply an appropriate agitator. 

The duration of the contracts between Readymix and each LOD is initially 6 years, with 
options to extend to up to 10 years (which generally also matches the effective and 
economic length of truck life). 

Description of the conduct 

4.1 The conduct 

A copy of the EOT System guidelines is provided in Attachment A, 'Equal Opportunity of 
Trips Guidelines'. The EOT System forms part of each contract with an LOD. 

In brief, the EOT System is concerned with equalising work opportunities for LODs and 
does not address the equalisation of income for LODs. It remains up to the LOD to decide 
whether he or she will take maximum advantage of the work opportunities available under 
the EOT System. The system applies and allocates jobs to both LODs and company 
trucks. 

The system works by allocating a number of points per load and distance. On a rolling 12 
month basis, the system ensures that a carrier's aggregate points are within a specified 
margin (currently + 10%) of the Western Australian metropolitan fleet average. If a carrier 
is outside the specified margin, they will be reallocated to a busier or quieter batching 
plant as required. The use of a margin ensures that carriers are not reallocated unless it 
is necessary. 

To minimise efficiency losses to Readymix, if a carrier's truck is unavailable through no 
fault of Readymix (e.g. the LOD declines an allocation), the carrier is allocated a 'missed 
opportunity' of a set number of points. This means that the carrier's unavailability does 
not reduce the carrier's aggregate points to the detriment of those who can take up the 
work when offered. Accordingly, there is incentive for carriers to accept work, turn up on 
time and keep their trucks in good working order. 

Once the utilisation for the fleet has been calculated by Readymix (which occurs every 
three months), the cartage rates are then determined across the fleet and offered 
uniformly to each LOD under its contract. There is no opportunity provided for LODs to 
negotiate collectively the cartage rates for their LOD contracts. 

One of the key features of the EOT System is its transparency: all LODs see the monthly 
report and exactly how much work they have been allocated compared to the other LODs 
in the fleet. They do not see the remuneration rates of others for that cartage work. 
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Freehills 4 Description of the conduct 

(a) Benefits to Readymix of the EOT System 

The major benefit to Readymix is its ability to better service its customers with timely 
supply of pre-mixed concrete in the most efficient way. 

Before the EOT System was negotiated in 2000, CSR had experienced several years of 
serious industrial disputes with its LODs, culminating in acrimonious Federal Court 
litigation and losses to CSR through inefficient and unreliable delivery arrangements. The 
EOT System has ended those disputes and been pivotal in improving relationships with 
LODs. 

It has also assisted in making Readymix more competitive, since it can serve its 
customers more reliably and efficiently than its competitors in the Perth market. That 
would not be possible without the LODs' trust in the fairness and transparency of the EOT 
system, which Readymix believes the LODs have. 

Readymix also benefits significantly through not having to negotiate daily with individual 
LODs who might otherwise feel aggrieved or discriminated against through erroneous 
perceptions of misallocation. 

Benefits to LODs of the EOT System 

The EOT System does not guarantee LODs a minimum level of work. 

Instead, it guarantees access for all LODs to such work as is available from Readymix in 
a non-discriminatory and transparent way. It also allows LODs to choose whether or not 
to take up the work opportunities offered by Readymix - the work is there for LODs if they 
want it and they know that they will not be favoured or discriminated against except in 
accordance with the EOT System. 

4.2 Relevant parties 

(a) Parties to the conduct 

Readymix identifies the following parties to the conduct. 

Name Address Business 

Rinker Australia Pty Ltd, 18 Brodie Hall Drive Production and supply of 
trading as Readymix Concrete 

Bentley WA 61 02 
concrete and quarry products 
for building and construction 
(including pre-mixed concrete) 

Carriers currently parties to See Attachment B 
standard concrete cartage 
contract - see Attachment B 

Transport and delivery of pre- 
mixed concrete 

Persons on whose behalf this application is made 

This application is made on behalf of the persons listed in the table above. 

In addition, the application is for authorisation extending to independent contractors who 
may from time to time be subject to the cartage allocation system. This group may 
change over time. 
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Freehills 5 Submissions in support of the application 

(c) Persons affected by the conduct 

In addition to the parties listed under heading (a) above, Readymix expects that the 
following parties might be affected by the conduct. 

Name Address Business 

BGC Concrete Level 6,  18 Mount St Home building, construction of 

(BGC Australia Pty Ltd) Perth WA 6000 
commercial buildings, 
manufacture and supply of 
building and construction 
materials (including pre-mixed 
concrete), and investment in 
WA property 

Boral Concrete 

(Boral Limited) 

Level 39, AMP Centre Production and supply of 
building and construction 

50 Bridge Street materials (including pre-mixed 
Sydney NSW 2000 concrete) 

Hanson Australia Pty Ltd 123 Burswood Road Production and supply of 

Burswood WA 61 00 
aggregates, concrete 
products, clay bricks, pre- 
mixed concrete and asphalt 

WA Premix Lot 303 Cumberland Street Production and supply of pre- 

Greenfields WA 621 0 
mixed concrete 

Go Crete Pty Ltd (owned by 35 Mandarin Rd Production and supply of pre- 
Boral Limited) 

Maddington WA 61 09 
mixed concrete 

End users of pre-mixed Various 
concrete 

Various 

5 Submissions in support of the application 

5.1 The effect of the conduct on competition 

Readymix submits that the conduct will have no public detriment apart from its potential 
effect on competition. Readymix acknowledges that the conduct may involve a contract, 
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Freehills 5 Submissions in support of the application 
# - 

arrangement or understanding that includes an exclusionary provision, for the purposes 
of section 45 of the TPA. 

The Commission considered the effect of this conduct on competition in the Original 
Determination. This section provides an outline of the effects and any relevant changes 
since the Original Determination. 

(a) Competition between existing concrete carriers 

The high costs of switching between producers mean that competition between concrete 
carriers for access to carriage work from different producers is restricted. In the Original 
Determination, the Commission considered that the EOT System reduced competition in 
certain areas between concrete carriers. It considered that the system reduced the 
carriers' ability and incentive to provide differentiated services in order to obtain additional 
cartage work, giving the example of customer service. It did, however, balance the 
efficiency arguments against this (discussed below). 

Readymix concedes that there is reduced competition between its drivers for work from 
Readymix, but believes that this is offset by the efficiency gains. Carriers are free, subject 
to the constraints imposed by the switching costs associated with a change of principal, 
to compete between themselves for contracts with producers on a periodic basis. 

(b) Availability of substitutes 

Readymix is unlikely to engage delivery services outside the EOT System. 

(c) Scope for new entry 

The Commission's view in the Original Determination was that the EOT System does not 
create any significant new barriers to entry. Readymix itself determines how many 
carriers it needs and with which it will contract. That the EOT System is part of the 
contracts does not make a significant difference. In addition, all Readymix trucks, 
including the company trucks, are subject to the system. 

This is borne out by the fact that the number and composition of LODs has changed over 
the years since the Original Determination. The current fleet configuration is 50 LODs and 
17 company trucks, which is different to the configuration at the time of the Original 
Determination. Please let us know if the Commission requires further details of this 
transition. 

Increased potential for collective activity beyond that authorised 

Collective bargaining arrangements can lead to collusive anti-competitive conduct beyond 
that authorised; specifically, there is scope for collusive be haviour where the 
arrangements involve competitors meeting, sharing information and discussing pricing. 

However, the particular nature of the EOT System and its basis in individual contracts 
makes it unlikely, in Readymix's submission, that there will be any increased risk of 
collusive anti-competitive behaviour. Average rates paid do not indicate collusive pricing 
behaviour. 

Nature of the EOT System 

In the Original Determination, the Commission concluded that the EOT System restricted 
the ability of Readymix to allocate work in a discretionary manner and the ability of 
carriers to 'opt out', hence placing restrictions on the efficiency of allocation. However, it 
also concluded that the system's operation reduces its anti-competitive nature through 
the promotion of individual carrier responsibility. Readymix submits that this remains the 
case, and further notes that the EOT System does not prescribe the equalisation of 
income for carriers (as discussed above). 
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5.2 The public benefits from the conduct 

In its application for the Current Authorisation, Readymix submitted that certain public 
benefits would flow from operating the EOT System. Readymix believes that these public 
benefits continue to be significant and outweigh any detriments flowing from the conduct. 

(a) Improved efficiency of operations 

The Commission has previously noted that the anti-competitive effect of a collectively 
negotiated agreement constituted by lost efficiencies is more likely to be limited where? 

the current level of competition between members of the bargaining group is 
low; 

participation in the proposed arrangements is voluntary; 

there are restrictions on the coverage and composition of the bargaining group; 
and 

there is no boycott activity. 

The current level of competition between carriers is already low, both because of the 
restrictions discussed above and because the EOT System has been in operation now for 
over 5 years. 

Although participation is compulsory once a carrier signs a contract with Readymix, the 
carriers have all expressed their willingness to participate in the EOT System (and, 
indeed, have chosen to contract with Readymix; they do not need to do so). 

The bargaining group consists of a number of individual independent contractors who 
may only participate if Readymix chooses to contract with them. Accordingly, the 
coverage and composition of the bargaining group is restricted. 

The EOT System is primarily designed to avoid inefficiencies resulting from boycott 
activity by carriers and other industry disharmony, and has done so since its inception. 

In addition, there are two key pro-efficiency outcomes that result from the EOT System. 

First, the EOT System provides an incentive for carriers to cart full loads. A 
5.0m3 truck carrying a 5.0m3 load will earn more 'points' under the system than 
a 5.6m3 truck carrying 5.0m3. 

Although a 5.6m3 truck carrying a full load earns the same number of points as 
a fully loaded 5.0m3 truck, the carrier with the 5.6m3 truck will be paid more. 
This provides a further incentive for carriers to upgrade their trucks. However, 
trucks are not always filled to capacity as not all jobs can accommodate these 
quantities; the average load size is about 4.8m3 per trip. 

In the Original Determination, the Commission considered that those incentives 
would have the effect of decreasing the contribution of the cartage service to 
the final output cost of the pre-mixed concrete. 

As can be seen from the table in section 3.2, the incentives have resulted in a 
decrease in the delivery costs as a proportion of the final cost of pre-mixed 
concrete, each year since the year ending 31 March 2002. 

Second, Readymix submits that both its transaction costs and those of LODs 
are lower when negotiating under the arrangement. Readymix will save on the 
costs associated with negotiating with multiple individual owner-drivers by 
conducting a common negotiation process. The owner-drivers would similarly 
save on costs associated with advice on legal, financial and other business 
matters in the course of negotiations. 

' CSR Building Products Determination at 7.12. 
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(b) Improved industrial harmony 

As noted by the Commission in the Original Determination, prior to the advent of the EOT 
System, CSR experienced several years of serious industrial disputes, including Federal 
Court action. As previously submitted, Readymix and the carrier representatives believe 
that the revised allocation arrangements have been a vital part of achieving the current 
industrial harmony. 

In the Original Determination, the Commission accepted that the revised arrangements 
had and were likely to continue to lead to improvements in industrial harmony, particularly 
because of the objective and transparent nature of the EOT System. The arrangements 
under the EOT System have continued to result in industrial harmony; since the Original 
Determination, there have been no industrial stoppages or threats of industrial stoppages. 
Readymix no longer has to deal with frequent individual complaints about unfair 
treatment. 

More effective input into contracts 

In the CSR Building Determination, the Commission recognised that there is a 
combination of factors which, in some circumstances, results in smaller businesses 
having little bargaining power compared with larger businesses. In the case of a collective 
bargaining arrangement involving carriers, the Commission was of the view that owner- 
drivers are likely, to some extent, to negotiate the terms and conditions of their cartage 
contracts with Readymix, which would provide some scope for efficiency gains. 

Since both the LODs and Readymix support the arrangements, it is likely that they have 
derived and will continue to derive some efficiencies from the collective bargaining 
arrangement and process. In particular, the LODs benefit from the transparency of the 
EOT System. Accordingly, Readymix submits that a public benefit arises by virtue of 
these efficiencies. 

Environmental benefits 

The agitator on a carrier's truck needs to be regularly cleaned. If it is not running (i-e. 
because the truck is stopped), it must be cleaned out within approximately 30 minutes or 
the concrete will dry. Washing out the agitator uses a large amount of water: in the 
vicinity of 1500 litres per clean. 

Before the EOT System, drivers were often forced to wash out their agitators when they 
returned to the batching plant because they didn't know when their next job would come - 
they could be waiting for a few hours. 

Because the EOT System guarantees drivers trips, they do not need to wash out their 
agitators with the same frequency. When they return to the batching plant, they are not 
required to wait for their next trip. Consequently, the drivers use considerably less water 
and generate less waste spoil which must be disposed of. 

The fact that the EOT System provides equal opportunities to LODs (and results in the 
efficiencies explained above) on the basis of distance as well as load may also mean that 
it minimises the amount of traffic contributed to roads in Perth. 

Readymix submits that there is a public benefit in using a system that provides such 
environmental benefits. 

Public safety benefits 

In the Original Determination, the Commission considered Readymix's submission that 
the cartage allocation arrangement would lead to improved public safety. Readymix 
submitted that the EOT System would eliminate a carrier's perception that they need to 
speed or otherwise rush their job in order to secure their share of the available work. 

The Commission accepted this submission in part, noting that the system does not create 
incentives for drivers to perform their duties in an unsafe manner. 

Readymix continues to believe that the EOT System promotes safer driving and job 
performance when compared to other arrangements such as a 'first come, first served' 
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allocation system, resulting in significant safety benefits to both the carriers and the 
general public. There is no reason for any carrier to speed or otherwise rush since it is 
guaranteed its share of work through the EOT System. 

5.3 Appropriate period for authorisation 

For the reasons stated, Readymix submits that the Commission should grant the 
substitute authorisation. 

Readymix notes that there have been only minor changes in the relevant markets during 
the 5 years' operation of the Current Authorisation. On that basis, Readymix submits that 
an appropriate authorisation period is 10 years. 

Freehills 

4 February 2008 
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RINKER AUSTRALIA Pty Ltd 

CONCRETE CARRIERS CONTRACT 

SCHEDULE D 

EQUAL OPPORTUNITY OF TRIPS 

GUIDELINES 

The Company will operate an equal opportunity of trips' system as between all trucks in the 

fleet regardless of the terms of the contracts relating to trucks or whether a truck is owned 

by the company. 

It will be assessed monthly on a 12 month rolling period. 

The number of trips for each truck will be adjusted to reflect the time that the truck is 

unavailable for use by the company for whatever reason, provided that the company's 

equipment is not the cause of the unavailability. 

Liaison will take place between a representative of the company and the LOD or the LOD 

Representative to ensure fairness of trips' allocation and agree on the allocation of trucks to 

batch plants so as to give effect to the system. 

The intention is that there be no significant discrepancies between: 

the average load sizes relative to capacity of each truck in the fleet 
the average lead for the trips undertaken by each truck in the fleet 

1. Operation of EOT 

1 .I The guidelines recognise there will be extenuating circumstances and unique "one 
off' situations that will be considered as they occur. They do not replace existing 
contractual arrangements. 

1.2 Each LOD can request further details from Readymix or ask his LOD 
Representative to arrange a meeting with Readymix to resolve any issues. 

1.3 The procedures may be amended to reflect changes in operating requirements or 
circumstances. 

2. Records Sheet 

2.1 All missed opportunities (MO), as defined in Section 6, are to be recorded on the 
Plant's Missed Opportunity Record and faxed to CSC by 9am the following day. 



2.2 Following the end of each month, a report listing the progressive figures including 
missed opportunities for each truck shall be provided by Readymix to each LOD. 

2.3 Readymix will also compile sufficient data to enable the EOT committee to 
determine future rosters. 

3. Roster 

3.1 Subject to availability, trucks will commence work in the order set out in the roster. 

3.2 After the last truck has left the yard, trucks will go out in the order in which they 
have returned to the yard. 

4. Saturday 

4.1 Saturday is a normal contract working day. 

4.2 CSC will make an assessment of the number of trucks needed at each plant by 
approximately 2pm on Friday. 

4.3 If a plant is closed and trucks allocated to that plant are not required to work, no 
missed opportunities will be recorded. If the plant is closed and trucks are needed 
at other plants, then Readymix will determine which trucks are rostered elsewhere. 

4.4 If the plant is open and there are surplus trucks for the expected work, the last 
rostered truck(s) will be offered time off and no missed opportunities will be 
recorded. 

4.5 Where the volume of work is uncertain, Readymix may offer the last truckts) to 
remain on standby until 9am Saturday. No missed opportunities will apply if the 
truck is not required. 

5. Sundays and Night Work 

5.1 Trips done on Sundays and at Night will not be considered in the EOT assessment. 

5.2 Night is defined as work that commences after 6 pm and before 5 am the next 
morning. 

5.3 Any LOD interested in Sunday and Night Work will inform Readymix. A separate 
roster will be prepared listing LOD's in the order that requests are received. 

5.4 Work will be offered according to the roster. After the opportunity is offered, the 
LOD's name is placed on the bottom of the roster. 

5.5 LOD's have the right to request their name to be added or deleted from the roster 
at any time. 

5.6 No traveller is paid for this work. 



Should a large concrete pour commence before 5 am and extend into normal 
working hours, the normal roster and EOT will apply. 

Missed Opportunities (MO) 

A Missed Opportunity is a trip forgone by a LOD if his truck is unavailable. 

Each LOD will be allowed six working days per year for truck servicing without 
incurring a missed opportunity penalty. The days may be taken as full or half days. 
The time must be agreed with Readymix in advance, or taken with Readymix's 
approval. 

Missed opportunities will not be incurred for any time lost relating to agitator 
servicing and breakdowns. 

Missed opportunities will not be incurred by a LOD who is required to take time off 
to attend any meeting at the request of Readymix. 

The daily number of missed opportunities is calculated as the number of trips per 
truck for all trucks operating from the home plant on that day. 

A missed opportunity will be rounded off to the nearest trip (ie 1.4 trips or less = 1 
trip, 1.5 trips or more = 2 trips). 

Missed opportunities equivalent to a half day (ie 50% of the daily number defined in 
Clause 6.5 above) will be applied to any truck that is temporarily off the road if that 
truck misses a complete round of the roster. The same penalty applies if the LOD 
chooses to leave work early for any reason other than specified in Clauses 6.2, 6.3 
and 6.4. 

A LOD who has his truck stood down for any misdemeanour will receive the 
number of missed opportunities defined in Clause 6.5, on each day the truck is 
stood down. 

A LOD who has a load rejected because the slump is out of specification will have 
one missed opportunity imposed in addition to not being paid for the cartage of the 
rejected load. 

A driver who arrives late for work and the next truck on the roster has already been 
ticketed will have one missed opportunity imposed. 

A driver who arrives late and has not notified Readymix of his delay may, at the 
discretion of Readymix, not be required to work that day. The penalty will be the 
number of missed opportunities defined in Clause 6.5. 

If a truck is a low opportunity truck it may, after consultation with Readymix, choose 
to have a number of missed opportunities added to its monthly and progressive 
total of trips to enable it to either work fewer hours or stay at a quiet plant. 

At the end of each month, the average trips per day for each truck will be 
determined. The averages will be adjusted for and include missed opportunities 
and grouped by plant location. The performance of any truck that is more than 5% 



below the average for that location will be reviewed to determine how performance 
can be improved or if the truck should be classified as a low opportunity truck. 

6.14 Any LOD who believes the MO imposed during the month is unwarranted, may 
request the penalty to be reviewed. 

Example only 

DETERMINATION OF UTlLlSATlON LEVEL 

Paid metres available for the period (V) - - I 9,500m3 
Base fleet of Trucks (T) - - 13 
Working days in the quarter (W) - - 67.2 

UNAVAILABLE DAYS 
Days 

Annual leave 10.0 
Sick leave 4.0 
Requested & Granted Early Knock off 3.5 
Vehicle breakdown 11.7 
Late Start 0.8 
Bereavement 0 
Special approved leave 2.0 
Unauthorised leave 4.0 
Failure to report 4.0 

TOTAL DAYS 40.0 

Formula : U = V / ( T - R )  ,whe reR=S lW 

Therefore U = 19,500 / ( 13 - R ) where R = 40 167.2 = 0.6 

= 1573m3 per Truck for the quarter 

[ END SCHEDULE D ] 



Freehills Attachment B 

At tachment  B: List of Readymix concrete c a r t a g e  contractors 

[INFORMATION REMOVED FOR PRIVACY REASONS] 
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