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Adams, Jessica 

From: Pamela lverson [piverson@rcsa.com.au] 

Sent: Wednesday, 24 October 2007 9:24 AM 

To: Adjudication 

Attachments: ITCRA Code.doc 

Dear ACCC, 

Please find the RCSA ( Recruitment & Consulting Services Association Ltd) response to the 
.submission by ITCRA for the authorisation of its Code of Conduct. 

The RCSA CEO has been absent on sick leave and apologises for the late submission. I f  you 
have any questions or require further information please contact RCSA's Professional Practice 
mentor: 

Andrew C Wood Hon MRCSA 

Ph: (03) 6220 6080 ( Fx: (03) 6220 6081 ( E-mail: andrew.wood@tasmanianbar.com.au 

Pam Iverson 
EA to  CEO 
RCSA Australia & New Zealand 

PO Box 18028 
Collins St East VIC 8003 Australia 

Just a few emails could help save lives this September! All you have to do is register for the Heart 
Foundation Online Doorknock Appeal by visiting ~ ~ - ~ = ~ , ~ ~ . ~ d b f ~ - ~ t ! , . 0 r & a . ~ ! I d 5 , 9 ~ k n 0 ~ k .  Then simply 
email your friends and family to ask them to make a donation. 





RCSA Australia & New Zealand P: +61 3 9663 0555 
PO Box 18028 F: +61 3 9663 5099 

Collins Street East VIC 6003 Australia E: info@rcsa.com.au 

ABN 41 078 606 416 w w w . r ~ s a . ~ ~ m . a ~  

RCSA Limited Submission on ITCRA Application for Authorisation 
A91063. 

RCSA limits its submissions to those provisions of the ITCRA Code and 
Procedures which do not harmonize with arrangements already authorised by 
the Commission in respect of RCSA. It does not seek to make any other 
comment upon the completeness or workability of the ITCRA Code. 

Core Submissions 

1) The proposed ITCRA Code requires further development of its 
memberlmember and memberlother party dispute resolution process 
(clauses 4.2 and 4.3), particularly as regards the use of compulsory 
arbitration by the ITCRA Conduct Committee in relation to fee disputes 
(clause 4.3) and contractor transitioning disputes (clause 7; Schedules A and 
B). 

2) The requirement for compulsory arbitration operates to exclude the 
jurisdiction of the Court and creates a tension between the ITCRA processes 
and other processes for dispute resolution including RCSA1s already 
authorised Code for Professional Practice and Disciplinary & Dispute 
Resolution Guidelines1. 

3) This is problematic given that many firms are members of both RCSA and 
ITCRA. 

4) I f  the processes for dispute resolution are not harmonised as between RCSA 
and ITCRA, it will become impracticable for firms to remain members of both 
organisations and clients and candidates/contractors who deal with them will 
be drawn into conflicting processes of dispute resolution. 

5) The application for authorisation does not demonstrate that the ITCRA 
Conduct Committee will have the training or experience to undertake 
complex commercial arbitrations of the type that may arise. 

6) The above considerations indicate that the TTCRA proposal, as presently 
conceived, will struggle to produce the claimed public benefits and is likely to 
produce anti-competitive detriments that have not been foreseen or covered 
in ITCRA's public benefit submission. 

' See Authorisation A90829 lodged 5 April 2002. Arbitration under RCSA's Code and Dispute Resolution 
is entirely voluntary. 
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The Provisions in More Detail 

Clause 4.2 - disputes between members are to be arbitrated by the 
Conduct Committee. I ts decisions are binding. 

Clause 4.2 - disputes between a member and a non-member may be 
arbitrated by the Conduct Committee with the agreement of the parties. 

o COMMENT: Typically such a dispute could be about transition of 
contractors or a dispute about fees. 

Clause 4.3 - if the dispute is about which of two or more members is 
entitled to a fee the dispute is to be arbitrated by the Conduct Committee 
'on the available evidence". 

o COMMENT: The issue thus stated may not be capable of arbitration 
in the manner suggested because an eitherlor solution might not 
be possible in cases where multiple entitlements arise contractually. 
I f  the arbitration proposes to ignore common law contractual rights 
it should say so - cf RCSA fee dispute model. 

Clause 7.1.3 - sets up an obligation to negotiate in order to reach 
agreement on the terms upon which contractors may be transitioned. 

Clause 7.1.4 - requires the negotiations to be conducted in good faith 
and in accordance with the principles contained in the Code of Conduct. 

o COMMENT: This will necessitate conducting the negotiations in a 
manner that gives priority to the interests of the client (see Clause 
6.1 of the Code) and will therefore be biased towards outcomes 
that tend to compel transitions. 

Article 2(b) of Schedule A - contains an obligation to agree upon a 
timeframe in which "the transition is to be completed". 

Article 5 of Schedule A - if agreement cannot be reached regarding the 
transition of a contractor, an "aggrieved" party may lodge a complaint or 
notify a dispute. 

o COMMENT - it is not clear how a party can be "aggrieved" by a 
failure to reach agreement on transition unless it is assumed that 
there is some compulsion to do so. 

Article 11 of Schedule B - permits the Conduct CommiUee t o  
"adjudicate" (arbitrate?) a dispute and provides that its decision shall be 
binding. 



o COMMENT - it is not clear what sort of "determination" the Conduct 
Committee may make if it does not involve the imposition of 
sanctions (Article 14 Schedule B). 

o COMMENT: Presumably, the Conduct Committee must also act in 
accordance with the Code and, giving priority to the interests of the 
client will be biased towards outcomes that compel transitions. 

NOTE - the duty to act in good faith in the best interests of 
the Candidate is not a countervailing duty in this situation 
because the Code affects a distinction between "Candidates" 
and "Contractors". The Transition model relates principally 
to the transitioning of Contractors. 

o COMMENT - if the proposal is that the Conduct Committee should 
be able to arbitrate the outcome of transitions in a manner that is 
biased towards compelling a transition, then the Code and 
Operational Guidelines should say so in clear terms. 

Clause 7.2 - appears to provide for a form of compulsory novation of 
prior supplier agreements by default and ties in existing contractual 
arrangements except to the extent to which there is limited scope for 
negotiation of an administrative or pay rolling fee. It thus removes 
negotiation of the terms of supply from the field of competition. 

o COMMENT: "Supplier" is a defined term that extends beyond 
contracted labour supply agreements and would appear to 
encompass all "recruitment services" i.e. on hired contractor 
services; labour on-hire services and recruitment or placement 
services etc. 

o COMMENT: the anti-competitive detriments of such an 
arrangement do not appear to be addressed in the submissions 
supporting the proposal. 

'The Code provisions and dispute resolution processes, to the extent to 
which they tilt the "playing field" towards the goal of transition are anti- 
competitive in a manner that undermines the parties' ability to negotiate 
freely and on equal terms and their ability to rely upon bargains properly 
struck. 

About RCSA 

The Recruitment and Consulting Services Association is the peak body of the 
employment services industry in Australia and New Zealand. A not-for-profit 
organisation, the RCSA's head office is in Melbourne and it has secretariats 
covering the following regions: NSW and the ACT, South Australia, Western 
Australia, Queensland and NT, Victoria and Tasmania, and New Zealand. 

It is the voice of the employment services industry and provides a co-ordinated 
response to issues that impact on its Members, such as workers compensation, 



taxation, education and training, occupational health and safety, and industrial 
relations. 

The RCSA is instrumental in setting professional standards, educating and 
developing Member skills, monitoring industry participant performance and 
assisting in the development of employment-related legislation. I ts Professional 
Code of Conduct has been endorsed by the Australian Consumer and 
Competition Commission. 

Formed in 1996, it has over 3,600 Members from a diverse range of 
organisations, including owner-operated businesses, listed and non-listed 
Australian companies and large multinational corporations, including 232 in 
Western Australia. Nationally, Members of the RCSA are responsible for over 
three millions job placements annually. 

Members include providers of personnel recruitment, search and selection 
agencies, and job placement for permanent, temporary and contract 
employment. RCSA Members including companies such as Adecco, Select 
Australasia, Kelly Services, Drake, Manpower, Chandler Macleod and Skilled 
Engineering provide employment across all sectors of the Australian economy. 

Members' services fall into the following categories: 

On-hired Employee Services: The provision of services by an organisation 
that provides one or more of their employees to clients to perform work as 
specified at a place nominated by the client. 

Contracting Services: The provision of services where there is an agreement 
between a contracting service provider and a client for the production of a 
specific outcome or result. Contracting services may be supplied via the 
provision of managed project/contract services or sub-contract services. 

Recruitment Services: The provision of services where an organisation acts 
to recruit appropriate candidates that match a desired profile on behalf of a 
client for employment or engagement by the client. 

Employment Consulting Services: The provision of services where an 
organization identifies and/or responds to client needs regarding workplace 
issues and implements strategies designed to assist clients to achieve business 
success. For example, occupational health and safety, equal employment 
opportunity, employee relations, human resource management, change 
management, organisational development and outsourcing. 

Members have extensive training resources available to them, including OH&S, 
IR and Professional Practice programs. 

RCSA's Code 

I n  2003 the Australian Competition and Consumer Commission authorised the 
RCSA's Code for Professional Practice. 



The Code provides standards of professional behaviour for RCSA Members 
covering their dealings with clients, candidates and on-hired employees. It 
ensures that RCSA Members provide a high level of professional and ethical 
standards, and is corrlbined with the disciplinary procedures to reprimand those 
who do not abide by the Code. 

The Code ensures that when Australians work with an RCSA Member either as a 
candidate, an on-hire employee or as their client, they will receive a high level of 
professional service. 

'The Code for Professional Practice as authorized contained eight general 
principles for ethical and professional practice, as well as two schedules: 

Schedule 1: Application Guidelines and Recommendations - Transition of 
Workers-Guidelines for Ethical Conduct; and 

Schedule 2: Application Guidelines and Recommendations for Ethical Conduct - 
Disputed Fee Reference. 

The ACCC considered that the dispute and appeals processes contained within 
the Guidelines were transparent and provide procedural fairness. Overall, the 
Commission considered that the potential for anti-competitive detriment to arise 
from the Guidelines was minimal, and was satisfied that the standards set out in 
the Code are unlikely to restrict competition in the employment services 
industry. 

The ACCC also considered that the Code will result in a benefit to the public as it 
assists Members to act ethically and professionally within the employment 
service industry. 

ends 
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