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DSICA Distilled Spirits Industry Council of Australia Inc.      

2nd October 2007

Scott Gregson
General Manager
Adjudication Branch
Australian Competition and Consumer Commission
PO Box 1199
DICKSON ACT 2602

Dear Mr Gregson

RE: Draft Determination on a proposed Retailer Alert Scheme –
Authorisation Nos A19054 and A91055

I am writing to you to provide comments on the three conditions outlined in Clause
7.6 of your Draft Determination, specifically that:

"7.6 The ACCC therefore proposes to grant authorisation to Part 2 of the ABAP
Code and Section 4 of the associated Rules and Procedures (the Retailer Alert
Scheme) on condition that:
o Prior to the introduction of the Retailer Alert Scheme, the Applicants

amend Section 4 of the Rules and Procedures to remove the "grandfather"
provisions, such that retailers and suppliers will be obliged to cease
ordering and supplying product the subject of a Retailer Alert, regardless
of when the products first entered the market.

o Prior to the introduction of the Retailer Alert Scheme, the Applicants
amend Section 4 of the Rules and Procedures to remove the 45 day sell-
down period and require that non-compliant product the subject of a
Retailer Alert be removed from the market as soon as possible, but no later
than 14 days from the date the Retailer Alert is issued.

o The applicants provide the ACCC with a report, by no later than 31 March
2011, regarding the results of the independent review into the effectiveness
of the Retailer Alert Scheme. The report must include details regarding
the education campaign conducted in relation to the Retailer Alert
Scheme."

Extensive consultation leads to strong consensus

Since the Retailer Alert Scheme was first proposed by an industry representative in a
public forum in July 2003 and subsequently supported by the NSW Government in
May 2004, a considerable amount of thought, time, money and goodwill has been
invested by all concerned in industry in the development of this initiative.
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The consensus response of the applicants with respect to the three conditions
proposed by the ACCC is best expressed in reverse order ...

Independent review

Agreed.

Sell-down period: From 45 to 14 days? 

Agree to 30 days.

A 14-day sell-down period is impractical and would impose severe costs on industry
and, for the reasons outlined below, we cannot agree to this.

Allowing only 14 days for stock sell-down is completely at-odds with real-world
process and practice. The reality of supply-chain logistics often dictates that products
do not reach the market until some days after retail orders are lodged. If a 14-day
sell-down were invoked, it is entirely probable that recently-ordered consignments
would arrive midway through this period, facing retailers with a greatly reduced time
to sell-down new stock and remove any remainder from the shelves. We consider this
to be unfair and contrary to the practical reality of day-to-day business operations and
the spirit of this voluntary code.

Secondly, the logistics of large-scale product recalls over such a limited time frame,
for what is in essence a 'safe product' (to be contrasted with emergency recalls for
health reasons, for example), would represent unacceptable practical constraints and
monetary costs for industry. In many cases, the physical infrastructure may not exist
to adequately process such large-scale, acute product withdrawals.

Thirdly, on some products such as bottled beer excise payments are a significant
percentage of the ex-factory price and are not refundable. So the tighter the 'sell
down or return' timetable, the higher the likelihood of creating a tax anomaly
whereby non-complying produce is replaced with complying product and effectively
taxed twice but consumed once.

As a compromise, we would support a 30-day sell-down period, which is in line with
the recommendation from the DoH&A.

We consider that this offers a workable solution that responds to the practical realities
of day-to-day business and simultaneously acts to minimise compliance costs.
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Removal of the 'grandfather' provisions? 

We cannot agree.

Clause 6.25 of the Draft Determination summarises concerns outlined in four
interested party submissions on this point.

The Australian Drug Foundation "is also concerned that the 'grandftithering` of
existing products may encourage the rapid marketing of non-compliant products prior
to the introduction of the Retailer Alert Scheme, in order to prevent such products
from being subject to the scheme' ".

What is "rapid marketing" and given that the 'grandfather provisions' have been an
integral part of the design, known within industry, since August 2005 why hasn't
there been an explosion of "rapid marketing" already? This claim is obviously false
as evident by the industry actions over the past 2 years.

The other interested party submissions all agree with the basic design of the scheme
but express varying concerns about the treatment of existing products.

That is, they raise questions of degree, rather than direction.

We want to canvass the following points in relation to the `grandfathering' provision
and ask you to reconsider this proposed condition:

1. There is little evidence of an existing problem in Australia. Our original
proposal will allow claims of 'non-compliance' to be tested in an open,
transparent fashion.

2. Naming and packaging is not analogous to advertising rules in terms of cost or
risk and transitional arrangements are justified in this instance.

3. "Grandfathering" is the foundation stone of industry co-operation and
agreement on this matter.

4. Existing products are not 'protected from complaint' and are 'subject to the
scheme'.

5. It can be reviewed in three years time when the evidence has been tested.

1.	 Testing the evidence

Any regulatory design process begs the question "What problem are we trying to
address?"

1 P26, Draft Determination
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This starting premise is also embraced by the Australian Government in the extensive
materials published by the Office of Best Practice Regulation:

"Step 1 Analyse the problem
Best Practise Regulation Principle 1
Governments should not act to address 'problems' until a case for action has
been clearly established.2"

Our Application for Authorisation "identified (naming and packaging) as a regulatory
gap" and cited both the UK experience through The Portman Group scheme and
examples of products banned by two States. However, we did not tender any studies
of inappropriately named or packaged products which are currently on the market in
Australia.

The VicHealth and Australian Drug Foundation submissions list some products which
they contend would breach the proposed Code. These are necessarily subjective
views and, as such, are untested claims.

So, there is a very real question as to whether the 'case for action has been clearly
established'.

Notwithstanding this, industry has developed the Retailer Alert Scheme in line with
our ongoing commitment to responsible marketing.

Our proposal allows for existing names and packaging to be rigorously tested against
the Code in a methodical manner, thus creating a very real potential risk to reputation
for Australian alcohol producers.

One of the strengths of our design is that it creates a platform for testing the evidence
over a (three year) period, to determine whether there is a case for further action on
existing products, using real-life examples.

Using the language of the Government's guide to regulation 3 , the current proposal
would have a low to medium impact on business compliance costs (depending on the
size of the business) and can be proceeded with safely.

However, the removal of the `grandfathering' provisions would cause the proposal to
have a significant impact on business compliance costs. These significant costs could
not be justified by the current state of evidence on naming and packaging in Australia.

2 Australian Government: Quickstart to regulatory impact analysis, Step-by-step guide.
3 See Best practice regulation requirements, p15, Users Guide to the Best Practice Regulation
Handbook, August 2007, published by the Australian Government
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Naming and Packaging not the same as Advertising

There were no transitional or `grandfathering' provisions inserted into the design of
The ABAC Scheme for alcohol advertising in 1998, but advertising and naming &
packaging are not analogous.

In the case of advertising, what is at stake is often just one advertisement within a
larger campaign. Within companies the complaints process is often handled by the
marketing staff (in large companies) or by the principal (in small companies). If an
adjudication results in an adverse finding — then there are costs of withdrawing the
offending ad and, on many occasions, amending the campaign to suit. Even if the
campaign cannot be suitably amended and a company has to go 'back to the drawing
board' for the brand, it can do so over time.

In the case of naming and packaging, what could often be at stake is a registered
brand name or trade mark design. These are items of immense value to companies in
Australia or, increasingly for many brands, internationally. It is fair to assume, given
the potential value of the assets involved, that the complaints process will be handled
by legal staff (in large companies) of by hired legal advisers (in small companies). If
an adjudication results in an adverse finding on a name or trade mark, then there may
be no second chance, as there is in advertising. For a large business, the removal of
an established trade name or package could have a significant impact on their
business. For a small importer or manufacturer, such a determination may well end
their business.

Thus, the element of commercial risk and the costs expended in defending against that
risk are significantly higher for naming and packaging than for advertising.

Given the accessibility of The ABAC Scheme to complainants, who can request
confidentiality, there is no real protection against a vexatious complainant(s) lodging
unlimited complaints simply to incur costs to industry.

At present, The ABAC Scheme has had to deal with a number of complaints against
advertisements which have been generated by 'tick a box' postcards promoted by one
particular lobby group. Whilst regulators generally assume reasonableness on the part
of the complainant, there is always the risk of a deliberate abuse of process. Whilst
the cost of this risk is acceptable for advertising, because of the qualitative differences
as outlined above, it is not acceptable for existing names and packaging.

There are other differences. All current advertising campaigns will have had the
option of the pre-vetting service prior to implementation to ensure that questions of
compliance can be worked out before there are large costs involved. In 2006, the
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number of proposed ads rejected or amended prior to production costs was
approximately 20% - a significant rise over the previous year4.

For existing names and packages there has been no formal pre-vetting service
available to test products against the code. In our proposal, pre-vetting will be
available to companies who wish to test future product names or packages against the
agreed standards before significant monies are extended. Future product names or
packages are, therefore, 'fair game' to complaint and removal from the market.

As a general regulating principle, our member companies, as do many
parliamentarians, object to retrospectivity. This objection has been made clear in our
earlier submission but must be re-stated here.

Finally, given the commercial risk involved, there is the very real prospect that the
Management Committee of The ABAC Scheme would find it impossible to find
affordable insurance to protect the arms-length decision makers involved in the
scheme (e.g. pre-vetters and adjudicators) were the `grandfathering provisions' to be
removed'.

3.	 "Grandfathering" is the foundation stone of industry co-operation and
agreement on this matter.

The ABAC Scheme is a quasi-regulatory system which operates nationally. It is not
correct to call it a self-regulatory system.

In our original Application for Authorisation, when describing COAG's commitment
to regulatory reform we said that "In this context, 'co-regulatory' or 'quasi-
regulatory' models are generally preferable to government regulation. Such models
are flexible, responsive and efficient and are associated with industry buy-in. 6 "

That 'buy-in' for the proposed Retailer Alert Scheme is widespread across a majority
of alcohol producers and retailers but was predicated on the sensible commercial
protections of the `grandfathering provisions'.

It has been made very clear to Industry Associations by their members, in canvassing
reaction to the Draft Determination, that there is little support for an amended scheme
which removes this provision.

4 ABAC 2006 Annual Report, published by the Management Committee
5 The ABAC Scheme Management Committee recently decided to seek incorporation before
implementing the Retailer Alert Scheme.
6 P8
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The Retailer Alert Scheme will be given effect by amendments to the ABAC Code
and Rules and Procedures as described in our original Application: "The ABAC
Management Committee subsequently endorsed amendments to both documents, to
come into effect only after ACCC approval, with a target operational date of 1
January 2008."

There is a clear view that if this approval requires the existing 'grandfather
provisions' to be removed, there will be little or no 'buy-in' from industry and the
Management Committee will (reluctantly after so much effort has been expended and
goodwill invested) not be able to implement the proposal.

4. Existing products are not 'protected from complaint' and are 'subject to the
scheme'.

There seems to be some misunderstanding about what the `grandfathering provisions'
mean to the proposed operation of the scheme.

Clearly Drinkwise is factually incorrect in asserting that the grandfather provisions
seek "to protect existing products from complaint".

This is not so. Any alcohol product can be complained against.

VicHealth "understands this to mean that any alcohol beverage packaging or name
that is already in the market place prior to 1 January 2008 will not be subject to the
scheme." This is not so. They will be open to complaint and adverse findings, to a
Retailer Alert and to the potential damage to reputation through unwelcome publicity.

The only effect of the `grandfathering provisions' is that the Retailer Alert will not of
itself cause the product to be removed from the market place.

We believe this is a robust scheme which guards against new 'cowboy' products and
allows for a structured analysis of existing products through the complaint process
which will, over a short period, establish the evidence base on compliance (either for
or against).

We also believe that it is better than the status quo.

5. It can be reviewed when the evidence has been tested.

The Retailer Alert proposal provides for a nationally organised system of assessing
compliance against community standards (which have already been widely debated
and endorsed in relation to advertising), whilst providing the means to deal with non-
complying new product.
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Whilst the ACCC may believe that the design can be improved, we believe that the
design is a considerable improvement on the status quo and provides considerable
benefit to the community.

After testing the evidence on existing products, it is open to the ACCC to put
conditions on the renewal (or otherwise) of the authorisation – just as it is open to any
other stakeholder to debate the issue and presumably put forward submissions at that
time.

We would suggest that it is open to the ACCC to further shape this "testing the
evidence" phase with a shorter, two-year, authorisation period starting when the
ABAC MC has adopted the proposed Retailer Alert Scheme and implemented
training for companies and relevant ABAC decision makers.

We believe this offer would create a structured study of the evidence in a reasonable
time frame with strong industry buy-in and with the market protected from new
`cowboy' products during the trial period.

It may be that there is sufficient evidence to justify further conditions at the time of
review, but we believe the significant cost risks implicit in the removal of the
`grandfathering provisions' now are not justified by any reputable evidence.

In summary

The ACCC Draft Determination on our Application for Authorisation proposes three
conditions.

We agree to one of them, namely the provision of a report on the effectiveness of the
Scheme, no later than 31 March 2011.

We further agree to bring the 'sell down' period to 30 days, which is at the edge of
practicability in our industry, but not to 14 days which is impractical.

We cannot agree to the removal of the 'grandfather provisions' at this time. However,
we propose a two-year trial of the scheme from the commencement date set by the
ABAC Management Committee to allow a real time test of the evidence. After which
we would have to seek further authorisation for a continuing scheme and all
stakeholders will be free to debate the future of the 'grandfather provisions' at that
time using quantifiable evidence from the operation of the Scheme.
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Given our demonstrated commitment to the Scheme and the time, goodwill and effort
invested in garnering very wide industry 'buy-in' for the proposal, we ask you to
reconsider your proposed conditions and accept that our compromise design provides
appropriate coverage for the identified 'regulation gap', and a detailed review in an
acceptable time frame for careful consideration of the result against objectives.

Yours sincerely

Gordon Broderick
On behalf of

Australasian Associated Brewers Inc.
Australian Hotels Association
Australian Liquor Stores Association
Clubs Australia
Distilled Spirits Industry Council of Australia Inc.
Lion Nathan Limited
Liquor Merchants Association of Australia
Winemakers' Federation of Australia Inc.
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