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Merivale Hotel Group 

Introduction 

Jono Slingo 

Commissioner Willett welcomed attendees, made some introductory remarks 
outlining the purpose of the conference, declared the pre-decision conference open and 
invited the representative of the party that called the conference, Mr Stephen Peach, on 



behalf of the Phonographic Performance Company of Australia (PPCA), to make an 
opening statement. 

Statements made by Mr Stephen Peach, CEO, PPCA 

Mr Peach opened by welcoming the ACCC's recognition of the public benefits arising 
from the arrangements and the proposal to grant authorisation. Mr Peach submitted that 
PPCA was not opposed to most of the conditions proposed in the draft determination, 
though noted some concern with the following proposed conditions: 

The requirement that PPCA is to publish and maintain a list of sound recordings 
in its repertoire which are protected under Australian copyright law and 

The requirement that each PPCA licensor develop and publish on their 
respective websites the circumstances in which they would consider entering 
into direct licences with users of public performance and transmission rights of 
sound recordings, including the process users should follow to seek such a 
licence. 

Mr Peach noted that PPCA lodged its application for revocation and substitution out of 
abundant caution and did not consider PPCA's arrangements breached the Trade 
Practices Act. 

Complexities in assessing what is a protected recording 

Mr Peach noted that users have an obligation under the Copyright Act to obtain a 
licence for the public performance and transmission rights in protected sound 
recordings. 

Mr Peach noted that PPCA was concerned that the practical difficulties in determining 
whether a recording is protected or unprotected, and compiling a list of such, have not 
been appreciated. Mr Peach submitted that PPCA's licences relate to all sound 
recordings commercially released all over the world, and not just to those recordings in 
Australia. Mr Peach submitted that there is no single database of all sound recordings 
which are commercially released in the world. 

Mr Peach went on to say that if, hypothetically, such a database could be developed, it 
is further complicated by the following: 

The regime under Australian law is complex based on the application of 
international copyright treaties 

The information required to make a determination about whether a recording is 
protected or unprotected is very complex, highly detailed and not readily 
available 

The protectedlunprotected distinction is only relevant to public performance 
rights and broadcast rights 

All recordings are protected for up to 7 weeks after its date of release 



Analysis of sound recordings released by artists from non-scheduled countries 
will still have to be carried out in order to determine whether the recording has a 
connecting factor to a scheduled country. The United States is the most 
prominent country which is not a scheduled country. Mr Peach outlined that 
determining whether there is a connecting factor to a scheduled country requires 
looking at the: 

- Nationality or place of residence of the maker of the recording. Mr Peach 
noted that a maker includes all session musicians who may be uncredited 

- The country where the recording was made 

- The place of incorporation of the record company, where the record 
company is also a maker. 

Mr Peach submitted that this is a tedious and time consuming process, and is unique to 
Australia. Mr Peach submitted that countries such as the United Kingdom and New 
Zealand do not make a distinction between protected and unprotected recordings and 
do not require such an assessment. 

Mr Peach also submitted that many licensors, including record companies, do not have 
all the information required for making the assessment. Mr Peach submitted that the 4 
major record companies are not homogenous organisations and they often are not 
aware of what is protected or not in other jurisdictions, or what their international labels 
own. 

Mr Peach explained that the requirement in its input licences that copyright owners 
provide certain information about a recording is for risk management purposes. It 
creates a contractual obligation so that licensors accept that they will not receive 
payment if PPCA is unable to determine whether a recording is protected or not when 
the necessary information is not provided. 

Mr Peach submitted that the complex regime for determining copyright protection in 
sound recordings in Australia is entrenched in legislation and does not go away if 
PPCA does not exist. 

Distribution Policy 

Mr Peach outlined that PPCA currently makes an assessment as to whether or not a 
recording is protected for distribution purposes. Mr Peach discussed the procedure 
involved in determining how fees are distributed. 

Mr Peach submitted that PPCA distributes fees at the end of the distribution period as 
there is no way of knowing what recordings will be played beforehand. Mr Peach 
submitted that PPCA determines distribution based upon extensive analysis of airplay 
logs and only assesses those recordings played during that period. 

Compiling a list ofprotected recordings 

Mr Peach noted that any list derived from its assessment for the distribution of fees 
would be up to 18 months old, and questioned the benefit of such a list. Mr Peach 



submitted that what drives what a club or others play is the consumer demand for the 
particular recording and this is usually current recordings which won't be on the list 
until up to 18 months later. 

Mr Peach noted that attempting to compile such a list will involve an extraordinary 
investment of time and resources in which only a small section of its licensee base may 
use. This is because the overwhelming majority of users want the benefits of a PPCA 
blanket licence. 

Mr Peach further noted that any list would be incomplete and noted that just because a 
recording is not on the list does not mean it has been conclusively determined as an 
unprotected recording. Mr Peach submitted that PPCA distributes based upon the best 
available information and not perfect information and licensors accept this limitation. 

Mr Peach submitted that it would be impossible to comply with the current condition in 
the draft determination and indicated that PPCA was prepared to work with the ACCC 
to develop a workable condition to provide transparency to licensees. Mr Peach 
submitted a possible alternate condition could be that PPCA produce and release a list 
of the 500 most played sound recordings at the end of its analysis period in December 
each year. Mr Peach reiterated his concern that the list may not be of much benefit to 
licensees as it would not be complete. 

Ms Small noted that PPCA has been retaining data on the assessment of sound 
recordings for distribution purposes since 1996. Ms Small noted, however, that the 
change in the schedule of countries made in 200012001 would mean that the assessment 
would need to be revised for the preceding years. 

Commissioner Willett asked PPCA to consider how much of its play list is easy to 
assess whether it is protected. Specifically, what proportion is easy to determine before 
requiring further analysis? 

Licensors to publish guidelines of circumstances in which they would directly license 

Mr Peach noted that PPCA is not the owner of copyright and has a non-exclusive 
licence to issue public performance and transmission rights. Mr Peach noted that many 
of its licensors are small or are individual copyright owners who do not trade in the 
usual commercial sense and may not have a website. 

Mr Peach submitted that PPCA's arrangements do not prevent direct licensing and 
PPCA has no issue with direct dealing. Mr Peach submitted that PPCA's arrangements 
are there for those who do not want to go down that path. 

Statements made by Mr David Wallace, President, WA Nightclubs Association Inc 

Mr Wallace submitted that PPCA is the best placed organisation to collect information 
about whether a recording is protected or unprotected. 

Mr Wallace submitted that PPCA can obtain all the required information as the 
provision of such information is a term of its input licences. Mr Wallace submitted that 
the problem appears to be that licensors do not provide the required information and 



submitted that PPCA should be going back to its licensors requiring them to provide 
the information. 

Mr Wallace further commented that the time taken for PPCA to analyse the status of a 
sound recording would be significantly reduced if licensors were providing all the 
required information. 

Mr Wallace suggested that PPCA could amend its input licence to ensure that it gets all 
the information it requires for its analysis. Mr Wallace stated that creating a 
retrospective list of sound recordings for which PPCA had made distributions may take 
time and effort, and that any list made, should be made going forward. 

Mr Wallace concluded by referring to his previous written submission. 

Statements made by Mr Peter Elliot, on behalf of Fitness First, Hiscoes Fitness 
Centre and Fitness Australia 

Mr Elliott submitted his support with all the proposed conditions in the draft 
determination. 

Mr Elliott submitted that PPCA is best positioned to determine whether a recording is 
protected or unprotected. Mr Elliott noted that this distinction is very important for the 
fitness industry as sound recordings are chosen because they have a particular beat or 
attribute rather than because they are popular or current. Mr Elliott submits it would be 
beneficial to know which recordings are unprotected. 

Mr Elliott noted that it would be beneficial for the 4. major record companies to publish 
the circumstances in which they would directly license. Mr Elliott submitted that 
considering these record companies account for approximately 80-90% of sound 
recordings, it would be very useful to know when they could directly deal with them. 

Mr Elliott agreed with the draft determination that a low cost alternative dispute 
resolution process should be available to industry groups. Mr Elliott submitted that the 
Copyright Tribunal as a means of dispute resolution is very expensive and slow. 

Mr Elliott submitted that enforcement and education about the use of copyright is not 
occurring. Mr Elliott submitted that the top 5 or 6 chains in the fitness industry and 
only a few smaller fitness users were aware of who PPCA are and suggested that PPCA 
is not undertaking education or enforcement to the extent that was relied upon in the 
draft determination. 

Fitness Australia submitted support for a prospective list of those sound recordings 
which are protected, albeit recognising this would not be a perfect list. 

Statements made by Ms Pam LongstafJ FreeTV 

Ms Longstaff submitted support for the draft determination. 

Ms Longstaff noted that television stations choose music based on particular attributes 
and that any list, either complete or incomplete, would be useful, and noted that any list 
would become more comprehensive over time. 



Ms Longstaff suggested that record companies should ensure they provide the 
information required by PPCA to make sure their sound recording is on the list of 
protected recordings. 

Ms Longstaff noted FreeTV's initial submission regarding music videos and that the 
arrangements not extend to music videos. Ms Longstaff submitted that television 
stations should be able to continue to directly deal with record companies for the public 
performance and transmission rights of music videos. 

Ms Longstaff also noted that the condition requiring licensors to provide guidelines for 
the circumstances in which they would consider direct licensing would be beneficial. 

Statements made by Mr Bill Healey, Australian Hotels Association, Director 
National Affairs 

Mr Healey submitted support for the proposed conditions. Mr Healey noted that he had 
expected that PPCA would have an understanding of which recordings are protected 
and therefore part of the blanket licence. 

Mr Healey noted that users want to be able to access music in other, more cost- 
effective, ways. 

Mr Healey submitted that a lot of music played in hotels and clubs is quite old, and that 
both a prospective and a retrospective list should be required. 

Mr Healey noted that the difficulty in assessing whether a recording is protected or 
unprotected only arises for those recordings where it is not obvious that the recording is 
protected and all the factors relevant to determining whether a recording is protected 
need to be assessed. Mr Healey said that for the bulk of music, whether a recording is 
protected is obvious. 

Mr Healey submitted that record companies should have all the information required, 
and that the onus for providing the information should be imposed on the copyright 
owner. 

Statements made by Ms Deborah Auchinachie, ABC, Senior Lawyer 

Ms Auchinachie submitted support for the conditions and submitted that a list of both 
protected and unprotected recordings would be useful. 

Statements made by Ms Sally McCausland, SBS, Senior Lawyer 

Ms McCausland submitted support for PPCA's arrangements in that they provide a 
'one-stop shop' for SBS to obtain a licence for all it requires and submitted support for 
the proposed conditions. 

Ms McCausland submitted that SBS radio uses sound recordings from all over the 
world and does their own research as best as possible into the protectedlunprotected 
status of these recordings. Ms McCausland submitted support for the transparency 
provided by a list created by PPCA into whether recordings are protected. 



Ms McCausland raised the issue regarding PPCA's ability to contract out of statutory 
exceptions and noted that the ACCC considered this was a matter for the Attorney 
General's Department. Ms McCausland questioned PPCA about its intentions 
regarding this issue. PPCA replied they had no present expectation that they will do 
anything different in this area. Mr Peach agreed to consider this question further and 
provide a further response if necessary. 

APRA and Merivale Hotels Group were observers throughout the conference. 

After no further comments were forthcoming, Commissioner Willett closed the 
conference by noting that staff would provide participants with a record of the 
conference, which would also be placed on the ACCC's public register. 

Conference closed: 2:30 pm 




