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Summary 
The ACCC proposes to grant conditional authorisation to Part 2 of the Alcohol Beverages 
Advertising (and Packaging) Code and Section 4 of the associated Rules and Procedures until 30 
June 2011.  

The authorisation process 
The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit to the public from the conduct outweighs any public detriment. The 
ACCC conducts a public consultation process to assist it in determining whether a proposed 
arrangement results in a net public benefit. 

The applications for authorisation  
On 8 June 2007, Australian Associated Brewers Inc (AAB), Australian Hotels Association 
(AHA), Australian Liquor Stores Association (ALSA), Clubs Australia, the Distilled Spirits 
Industry Council of Australia Inc (DSICA), Lion Nathan Limited (Lion Nathan), Liquor 
Merchants Association of Australia (LMAA) and Winemakers’ Federation of Australia (WFA) 
(together, the Applicants) lodged applications for authorisation A91054 and A91055 with the 
ACCC. On 30 August 2007 and 31 August 2007, the Applicants amended their applications for 
authorisation in several respects. 

The applications for authorisation relate to certain aspects of a proposed Alcohol Beverages 
Advertising (and Packaging) Code (the ABAP Code) and its associated Rules and Procedures 
(together, the ABAP Scheme). 

The ABAP Code requires the advertising, naming and packaging of alcoholic beverages to be 
conducted in a responsible manner. It is an extension of the existing Alcohol Beverages 
Advertising Code (the ABA Code), which does not cover the naming and packaging of alcohol 
products. 

The Rules and Procedures relating to the ABAP Code set out details regarding the management, 
administration and enforcement of the code, including two complaints handling procedures – 
one for the naming and packing of alcohol products, and the other for alcohol advertising. 

Part 2 of the ABAP Code together with Section 4 of the Rules and Procedures establish a system 
for the removal of inappropriately named or packaged alcohol products from the market (the 
Retailer Alert Scheme). Essentially, if a complaint about the name or packaging of an alcohol 
beverage is made, and the product is found not to comply with the ABAP Code, then a 
communication (a Retailer Alert) will be issued. Retailers who are signatories to the ABAP 
Scheme have agreed to abide by a request in a Retailer Alert that they not place further orders 
for non-compliant products. Suppliers who are signatories to the ABAP Scheme, and whose 
products are the subject of a Retailer Alert, will cease supplying the products to the market. 

The Applicants have applied for authorisation due to the potential competition concerns raised 
by the Retailer Alert Scheme. 

Public benefit 
The ACCC is satisfied that the Retailer Alert Scheme is likely to give rise to a public benefit by 
providing a national system for the removal of inappropriately named or packaged alcohol 
products from the market, thereby helping to reduce unsafe drinking patterns and/or underage 
drinking. However, the ACCC is concerned that several features of the Retailer Alert Scheme, 
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namely the “grandfather” provisions and the sell-down period, may limit the effectiveness of the 
proposed arrangements. 

Public detriment 
The ACCC considers that a number of features of the Retailer Alert Scheme are likely to limit 
the extent of the detriment. In particular, the ACCC notes that: 

• The object of the Retailer Alert Scheme is to provide a mechanism for the removal of 
inappropriately named or packaged products, as such products may contribute to unsafe 
drinking patterns and underage drinking; 

• Competitors are not able to make complaints under the Retailer Alert Scheme; 

• Complaints are assessed by an Adjudication Panel whose members are independent of the 
alcohol industry; 

• Only a small number of Retailer Alerts are likely to be issued each year; 

• Suppliers will be able to modify their non-compliant products to ensure compliance with Part 
2 of the ABAP Code; 

• Suppliers will be able to seek a review of the Adjudication Panel’s decisions; 

• The Retailer Alert Scheme is voluntary. 

Balance of public benefit and detriment 
Overall, the ACCC is satisfied that the public benefits arising from the Retailer Alert Scheme 
will outweigh the public detriments, subject to the following conditions: 

• That prior to the introduction of the Retailer Alert Scheme, the Applicants amend Section 4 
of the ABAP Code’s Rules and Procedures to remove the “grandfather” provisions, such that 
retailers and suppliers will be obliged to cease ordering and supplying product the subject of 
a Retailer Alert, regardless of when the product first entered the market. 

• That prior to the introduction of the Retailer Alert Scheme, the Applicants amend Section 4 
of the ABAP Code’s Rules and Procedures to remove the 45 day sell-down period and 
require that non-compliant product the subject of a Retailer Alert be removed from the 
market as soon as possible, but no later than 14 days from the date the Retailer Alert is 
issued. 

• That the Applicants provide the ACCC with a report, by no later than 31 March 2011, 
regarding the results of the independent review into the effectiveness of the Retailer Alert 
Scheme. The report must include details regarding the education campaign conducted in 
relation to the Retailer Alert Scheme. 

Length of authorisation  
The ACCC generally considers it appropriate to grant authorisation for a limited period of time, 
so as to allow an authorisation to be reviewed in the light of any changed circumstances. In this 
instance, the ACCC proposes to grant authorisation until 30 June 2011. 

The next steps 
The ACCC will now seek further submissions from the Applicants and interested parties in 
relation to this draft determination prior to making a final decision. The Applicants and 
interested parties may also request that a conference be held to make oral submissions on the 
draft determination. 
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Glossary  
 

AAB Australian Associated Brewers Inc 

ABA Code The Alcohol Beverages Advertising Code 

ABA Scheme The Alcohol Beverages Advertising Code and its associated 
Rules and Procedures 

ABAP Code The Alcohol Beverages Advertising (and Packaging) Code 

ABAP Scheme The Alcohol Beverages Advertising (and Packaging) Code 
and its associated Rules and Procedures 

ADCA Alcohol and Other Drugs Council of Australia 

ADF Australian Drug Foundation 

AHA Australian Hotels Association 

ALSA Australian Liquor Stores Association 

ANCD Australian National Council on Drugs 

ASB Advertising Standards Board 

DoHA Commonwealth Department of Health and Ageing 

DSICA Distilled Spirits Industry Council of Australia Inc 

LMAA Liquor Merchants Association of Australia 

Retailer Alert Scheme Part 2 of the ABAP Code together with Section 4 of the 
associated Rules and Procedures 

WFA Winemakers’ Federation of Australia 

YSAS Youth Substance Abuse Service 
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1. Introduction 

Authorisation 

1.1. The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act. One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.   

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.   

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination. 
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received, and issues a 
final determination. Should the public benefit outweigh the public detriment, the ACCC 
may grant authorisation. If not, authorisation may be denied. However, in some cases it 
may still be possible to grant authorisation where conditions can be imposed which 
sufficiently increase the benefit to the public or reduce the public detriment. 

The applications for authorisation 

1.8 On 8 June 2007, Australian Associated Brewers Inc (AAB), Australian Hotels 
Association (AHA), Australian Liquor Stores Association (ALSA), Clubs Australia, 
Distilled Spirits Industry Council of Australia Inc (DSICA), Lion Nathan Limited (Lion 
Nathan), Liquor Merchants Association of Australia (LMAA) and Winemakers’ 
Federation of Australia (WFA) (together, the Applicants) lodged applications for 
authorisation A91054 and A91055 with the ACCC. On 30 August 2007 and 31 August 
2007, the Applicants amended their applications for authorisation in several respects. 

1.9 The applications for authorisation relate to certain aspects of a proposed Alcohol 
Beverages Advertising (and Packaging) Code (the ABAP Code) and its associated 
Rules and Procedures (together, the ABAP Scheme). 
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1.10 The ABAP Code is designed to ensure that the advertising, naming and packaging of 
alcohol beverages is conducted in a responsible manner. It is an extension of the 
existing Alcohol Beverages Advertising Code (the ABA Code), which does not cover 
the naming and packaging of alcohol products. 

1.11 The Rules and Procedures relating to the ABAP Code set out details regarding the 
management, administration and enforcement of the code, including two complaints 
handling procedures – one for the naming and packing of alcohol products, and the 
other for alcohol advertising. 

1.12 Part 2 of the ABAP Code together with Section 4 of the Rules and Procedures establish 
a system for the removal of inappropriately named or packaged alcohol products from 
the market (the Retailer Alert Scheme). Essentially, if a complaint about the name or 
packaging of an alcohol beverage is made, and the product is found not to comply with 
Part 2 of the ABAP Code, then a communication (a Retailer Alert) will be issued. 
Retailers who are signatories to the ABAP Scheme have agreed to abide by a request in 
a Retailer Alert that they not place further orders for non-compliant product. Suppliers 
who are signatories to the ABAP Scheme and whose products are the subject of a 
Retailer Alert will cease supplying non-compliant stock to the market, and have agreed 
to abide by a request from any retailer who wishes to return non-compliant stock for 
full credit.1 

1.13 The Applicants have applied for authorisation due to the potential competition concerns 
raised by the Retailer Alert Scheme. 

1.14 The Applicants seek authorisation for a period of five years beginning on 1 January 
2008. 

Chronology 

1.15 Table 1.1 provides a chronology of significant dates in the consideration of this 
application. 

Table 1.1: Chronology of applications for authorisation A91054 and A91055 

DATE ACTION 

8 June 2007 Applications for authorisation lodged with the ACCC. 

12 July 2007 Closing date for submissions from interested parties in relation to the 
applications for authorisation. 

30 August 2007 Submission received from the Applicants in response to interested party 
submissions. 

31 August 2007 Additional submission provided by the Applicants. 

12 September 2007 Draft determination issued. 

                                                 

1  The complaints procedure regarding alcohol advertising does not include a Retailer Alert Scheme. 
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2. Background to the application 

The Applicants 

2.1 The applicants for authorisation are AAB, AHA, ALSA, Clubs Australia, DSICA, Lion 
Nathan, LMAA and WFA. Apart from Lion Nathan, which is seeking authorisation on 
its own behalf, the Applicants are all peak industry associations and are seeking 
authorisation on behalf of themselves and their members. 

Australian Associated Brewers Inc2 

2.2 Formed in 1967, AAB is an industry association representing Australian manufacturing 
brewers in relation to legislative and regulatory affairs. 

2.3 Members of AAB include Foster’s Australia, Coopers Brewery Ltd, J Boag & Son 
Brewing Ltd, Cascade Brewery Co Pty Ltd and Queensland Breweries Pty Ltd. 

Australian Hotels Association3 

2.4 AHA is an industry association representing hotels, pubs, resorts and other 
accommodation establishments. The main objective of AHA is to promote and protect 
the rights and interests of licensed hospitality industry businesses. It has Divisions 
located in every state and territory. 

2.5 AHA has 8,500 members across Australia. 

Australian Liquor Stores Association4 

2.6 ALSA is a peak industry body representing all off-licence retail liquor merchants in 
Australia. Its primary goal is to ensure that the retail liquor industry remains sustainable 
and profitable. It also encourages the responsible service of liquor by retailers. 

2.7 ALSA is comprised of eight member organisations. These include five state-based 
associations (the Liquor Stores Association of NSW, WA, SA, NT and Victoria), Coles 
Myer Liquor Group, Woolworths Limited and the Master Grocers Association of 
Victoria. 

Clubs Australia5 

2.8 Clubs Australia is the peak national body representing registered and licensed clubs in 
Australia. 

2.9 The members of Clubs Australia are the club industry associations for each state and 
territory (ie. ClubsACT, ClubsNSW, ClubsNT, ClubsQLD, ClubsSA, ClubsTAS, 
ClubsVIC and ClubsWA). 

 
                                                 
2  See: http://www.aab.org.au/index.php 
3  See: http://www.aha.org.au/home.html 
4  See: http://www.alsa.com.au/ 
5  See: http://www.clubsanz.com.au/canzdefault.jsp?xcid=34 
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Distilled Spirits Industry Council of Australia Inc6 

2.10 DSICA was founded in 1981 and is the peak industry body representing major spirit 
and liqueur producers and importers in Australia. 

2.11 DSICA’s members are Bacardi Lion Pty Ltd, Jim Beam Brands Australia Pty Ltd, 
Brown-Forman Australia, Bundaberg Distilling Company, Diageo Australia Limited, 
Maxxium Australia Pty Ltd, Moet Hennessy Australia Pty Ltd, Suntory (Aust) Pty Ltd 
and William Grant & Sons International Ltd. 

Lion Nathan Limited7 

2.12 Lion Nathan is a brewer, winemaker and marketer/distributor of alcoholic beverages. It 
produces beer, wine, spirits and Ready to Drink beverages (RTDs), and has operations 
in Australia and New Zealand. 

Liquor Merchants Association of Australia8 

2.13 Established in 1897, LMAA is an industry association representing suppliers of alcohol 
beverages in Australia. 

2.14 LMAA has over 30 members, including several companies that are also members of 
DSICA and AAB. 

Winemakers’ Federation of Australia9 

2.15 WFA is the peak industry body representing Australian wineries both nationally and 
internationally. WFA aims to advance and protect the interests of Australia’s winery 
operators by contributing to policy development, promoting the wine industry and 
providing advice to winemakers to assist their profitability. 

2.16 WFA membership is open to all Australian wineries. 

Market share of the Applicants 

Alcohol beverage producers 

2.17 AAB and Lion Nathan represent approximately 98% of the Australian beer market by 
volume and value.10 

2.18 Members of DSICA account for approximately 80% (by volume) and 85% (by value) 
of the Australian market for spirits, liqueurs and RTDs.11 

2.19 WFA members account for approximately 85-90% (by volume) and 80-85% (by value) 
of the wine market in Australia.12 

                                                 
6  See: http://www.dsica.com.au/ 
7  See: http://www.lion-nathan.com.au/ 
8  See: http://www.liquormerchants.org.au/ 
9  See: http://www.wfa.org.au/ 
10  The Applicants, Submission in support of applications, 8 June 2007, page 5. 
11  Ibid. 
12  Ibid. 



 

DRAFT DETERMINATION                                                                       A91054 – A91055 5 

Alcohol beverage retailers 

2.20 Collectively, AHA, ALSA, Clubs Australia and LMAA represent 90-95% of all on and 
off-licence alcohol retail sales in Australia.13 

The alcohol industry 

Alcohol consumption in Australia 

2.21 According to the Australian Institute of Health and Welfare, alcohol is the most widely 
consumed drug in Australia.14 The results of the 2004 National Drug Strategy 
Household Survey (the 2004 Survey)15 indicate that, in 2004, 83.6% of the population 
aged 14 years and over had consumed alcohol in the past 12 months, with 1.5 million 
Australians drinking alcohol on a daily basis, 6.8 million on a weekly basis, and 5.5 
million on a less than weekly basis.16 

2.22 Australians consume three main types of alcohol beverages – beer, wine and spirits. 
The consumption of medium and full strength beer has declined over recent years, 
while the consumption of wine and spirits has grown steadily.17 The increased 
consumption of spirits is largely due to a sharp rise in the consumption of Ready to 
Drink pre-mixed spirit beverages (RTDs).18 

2.23 Overall, Australia’s rate of alcohol consumption has remained relatively stable over the 
last decade. This was preceded by a significant decline in alcohol consumption during 
the 1980s and the early 1990s, and a steady increase in alcohol consumption from 1930 
to 1980.19 

2.24 According to World Drink Trends 2003, Australia ranked 23rd in terms of its per capita 
alcohol consumption in 2001.20 A more recent estimate of Australia’s per capita alcohol 
consumption ranked Australia 34th out of 185 countries with similar social, cultural and 
economic profiles.21 

Alcohol consumption – benefits and risks 

2.25 Low to moderate alcohol consumption is generally regarded as an acceptable way to 
relax and socialise, and may form part of traditional or cultural festivities.22 

2.26 In addition, recent evidence suggests that low levels of alcohol consumption may 
deliver health benefits for some members of the population by reducing the risk of 
heart disease from middle age onwards.23 

                                                 
13  Ibid. 
14  Australian Institute of Health and Welfare (AIHW), Statistics on drug use in Australia 2006, April 2007, page 

12. 
15  AIHW, 2004 National Drug Strategy Household Survey: First Results, April 2005.  
16  Ibid, page 19. 
17  National Drug Research Institute, Australian Alcohol Indicators 1990-2001, 2003, page 11. 
18  Ministerial Council on Drug Strategy (MCDS), National Alcohol Strategy 2006-2009, May 2006, page 10. 
19  National Health and Medical Research Council (NHMRC), Australian Alcohol Guidelines: Health Risks and 

Benefits, October 2001, page 57. 
20  World Advertising Research Centre Ltd, World Drink Trends 2003. 
21  MCDS, National Alcohol Strategy 2006-2009, May 2006, pages 8-9. 
22  NHMRC, Australian Alcohol Guidelines: Health Risks and Benefits, October 2001, page 3. 
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2.27 However, alcohol use also has the potential to result in significant short and long term 
harm. 

2.28 The short term (acute) harm that may result from alcohol misuse includes road trauma, 
violence, accidents and acute intoxication.24 

2.29 Examples of long term (chronic) alcohol-related harm include cirrhosis of the liver, 
cardiovascular disease, cancer, brain damage and a range of mental health disorders 
including alcoholic psychosis.25 

High risk alcohol consumption in Australia 

2.30 While the majority of Australians drink alcohol in a responsible manner, a significant 
proportion of the population consumes alcohol in a manner which places them at risk of 
short or long term alcohol-related harm. 

2.31 In 2004, approximately one-third of drinkers put themselves at risk of short-term 
alcohol-related harm at least once in the last 12 months.26 A smaller proportion of the 
population (approximately 10%) consumed alcohol in a manner considered risky or 
high risk for long-term alcohol-related harm.27 

2.32 Collins and Lapsley estimate that alcohol contributes to more than 4,000 deaths in 
Australia each year.28 

Drinking among young people 

2.33 Drinking among young people increased steadily throughout the 1990s, and in 2004, 
10,000 teenagers reported drinking on a daily basis, 406,000 on a weekly basis and 
764,000 on a less than weekly basis.29 

2.34 Underage drinking is of particular concern within the community, and, as indicated by 
the 2004 Survey results, a large proportion of teenagers under 18 drink alcohol on a 
weekly or less than weekly basis. According to the 2004 Survey: 

• For 12-15 year olds: 3% reported drinking weekly, and 29% reported drinking less 
than weekly.30 

• For 16-17 year olds: 22% reported drinking weekly, and 55% reported drinking less 
than weekly.31 

2.35 Much of the alcohol consumed by underage drinkers is drunk at risky/high risk levels 
for short-term harm.32 

                                                                                                                                                            
23  Ibid. 
24  Ibid, page 39. 
25  Ibid, page 40. 
26  AIHW, 2004 National Drug Strategy Household Survey: First Results, April 2005, page 21. 
27  Ibid, page 20. 
28  Collins and Lapsley, (2002) Counting the cost: estimates of the social costs of drug abuse in Australia in 1998-

9, National Drug Strategy Monograph Series No. 49. 
29  AIHW, 2004 National Drug Strategy Household Survey: First Results, April 2005, page 19. 
30  Ibid, page 18. 
31  Ibid. 
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The alcohol industry – economic contribution and social costs 

2.36 Given the high level of alcohol consumption within Australia, it is not surprising that 
the alcohol industry makes a significant economic contribution to Australia. According 
to the Applicants, it has been estimated that:33 

• The alcohol industry contributes approximately $18 billion annually to the 
Australian economy; 

• The total taxation revenue collected by the Commonwealth Government from 
alcohol beverages in 2004-5 was over $5 billion; 

• Australian exports of wine reached $2.7 billion in the twelve months ending July 
2006; 

• The industry directly employs 36,000 people, and indirectly contributes to the 
employment of 205,000 (eg. employees of pubs, taverns and bars). 

2.37 While this data clearly highlights the significant economic contribution made by the 
alcohol industry, alcohol use also gives rise to a large social cost. According to Collins 
and Lapsley, for the financial year 1998-9, the social cost of alcohol use was estimated 
to be $7.6 billion, with much of this cost due to lost productivity and road accidents.34 

2.38 Collins and Lapsley found that the only drug to exceed alcohol in terms of its cost to 
society was tobacco, which, in 1998-9, had an estimated social cost of $21.2 billion.35 

Alcohol advertising and marketing 

2.39 The alcohol beverages industry advertises and markets its products in a wide variety of 
ways, including electronic and print media, promotions by licensed premises, event 
sponsorship, sponsorship of sporting clubs, in-store promotions and product design 
(including naming and packaging). 

2.40 It is estimated that the alcohol beverages industry spends at least $130 million dollars 
on advertising in Australia each year. This is an increase from $56 million in 1995. 
Spending on advertising is currently growing at approximately 11% each year.36 

The link between advertising, marketing and consumption 

2.41 There is considerable concern within the community that, in some circumstances, 
alcohol advertising and marketing may promote the misuse of alcohol, particularly 
among young people.37 

                                                                                                                                                            
32  MCDS, National Alcohol Strategy 2006-2009, May 2006, page 13. 
33  The Applicants, Submission in support of applications, page 4. 
34  Collins and Lapsley, (2002) Counting the cost: estimates of the social costs of drug abuse in Australia in 1998-

9, National Drug Strategy Monograph Series No. 49. See also: MCDS, The Prevention of Substance Use, Risk and 
Harm in Australia: a review of the evidence, January 2004, page 7.  

35  Ibid. 
36  VicHealth, Submission regarding applications for authorisation, 17 July 2007, page 3. 
37  NSW Department of Gaming and Racing, Review of alcoholic beverages that may target young people, 

November 2004.  
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2.42 While it is difficult to determine the precise relationship between alcohol advertising, 
marketing and consumption, recent studies have shown that advertising and marketing 
do contribute to drinking behaviour and influence attitudes towards drinking to some 
degree. For example, studies have shown that:  

• Countries which ban the advertising of spirits have 16% lower consumption and 
10% lower road fatalities compared to countries which permit such advertising;38 

• The number of alcohol advertisements recalled by males at age 15 predicted heavier 
drinking at age 18;39 

• A liking for alcohol advertising at age 18 predicted heavier drinking and more 
alcohol-related problems at age 21;40 

• The naming and packaging of alcohol products are marketing devices and can 
influence consumers’ choice of drinks, including choices made by adolescent 
drinkers.41 

Regulation of alcohol advertising and marketing – relevant legislation 

2.43 As outlined in Table 2.1, New South Wales, Victoria and South Australia all have 
legislation in place which aims to control the sale of undesirable liquor products and/or 
prohibit the undesirable promotion of alcohol beverages. 

2.44 Regulations made under the NSW and Victorian legislation have been used to ban 
various liquor products, including an alcoholic iceblock, milk-based alcoholic drinks 
and alcohol sold in aerosol containers.42 

Table 2.1: Legislation regarding the sale of undesirable liquor products 

State Legislation Provision 
NSW Liquor Act 1982 

 
 
 
 
 
Registered Clubs 
Act 1976 

Section 117I: Prohibits the sale of undesirable liquor products on 
licensed premises. 
 

Section 117J: An order may be made which prohibits the undesirable 
promotion of liquor products. 
 
Section 57C: Prohibits the sale of undesirable liquor products at 
registered clubs. 
 

Section 57D: An order may be made prohibiting the undesirable 
promotion of liquor by a registered club. 
 

VIC Liquor Control 
Reform Act 1998 

Section 118B: Allows the banning of undesirable liquor products if the 
Minister is satisfied that it is in the interest of the community to do so. 
 

SA Liquor Licensing 
Act 1997 

Enforces a mandatory code of conduct which ensures that a licensee 
cannot engage in promotions that are attractive to minors. 
 

 

                                                 
38  See studies discussed in ADCA, Submission to NSW Alcohol Summit, August 2003. 
39  Ibid. 
40  Ibid. 
41  Gates, Copeland, Stevenson and Dillon, (2007) The influence of product packaging on young people’s 

palatability rating for RTDs and other alcoholic beverages, Alcohol and Alcoholism 42(2):138-142; Copeland, 
Gates, Stevenson and Dillon, (2005) Young People and Alcohol: Taste Perceptions, Attitudes and Experiences, 
National Drug and Alcohol Research Centre, University of Sydney. 

42  The Applicants, Submission in support of applications, 8 June 2007, page 7 and 8. 
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2.45 In addition to the legislation outlined in Table 2.1, alcohol advertising and marketing is 
subject to legislation of general application, including the Trade Practices Act 1974 and 
state/territory fair trading legislation. 

2.46 While the legislation outlined in this section regulates alcohol advertising and 
marketing to a certain extent, there is no commonwealth, state or territory legislation 
which specifically regulates the content of alcohol advertising and marketing. It should 
be noted, however, that under the National Alcohol Strategy 2006 – 2009, all 
Australian Governments have agreed to implement monitoring and annual reporting of 
alcohol advertising and promotion.43 

Regulation of alcohol advertising and marketing – relevant codes of practice 

2.47 National regulation of alcohol advertising is currently achieved through the operation 
of two codes of practice, namely: 

• The Australian Association of National Advertisers (AANA) Advertiser Code of 
Ethics; and 

• The existing Alcohol Beverages Advertising Code (the ABA Code) and its 
associated Rules and Procedures (together, the ABA Scheme).44 

The AANA Advertiser Code of Ethics45 

2.48 The Advertiser Code of Ethics is a general code which applies to all advertisements, 
including those for liquor products. 

2.49 Broadly speaking, the Advertiser Code of Ethics covers matters of taste and decency, 
including discrimination, violence and inappropriate language. 

2.50 Complaints regarding possible breaches of the Advertiser Code of Ethics are dealt with 
by the Advertising Standards Board (ASB), which is administered by the Advertising 
Standard Bureau. 

2.51 When a complaint about alcohol advertising is received by the ASB, it forwards the 
complaint to the Chief Adjudicator of the ABA Scheme (see below). The ASB and the 
ABA Scheme’s Adjudication Panel then assess the advertisement against the 
Advertiser Code of Ethics and the ABA Code respectively. 

2.52 Between 1998 and 2003, 361 complaints relating to 48 alcohol advertisements were 
heard by the ASB. None of these 361 complaints were upheld.46 

 

 

                                                 
43  Commonwealth Department of Health and Ageing, Submission regarding applications for authorisation, 13 July 

2007, page 2. 
44  Other relevant codes of practice include the Commercial Television Industry Code of Practice, which restricts 

when advertisements for alcoholic drinks may be broadcast, and the Outdoor Advertising Code of Ethics, which 
includes provisions about the content of billboard advertising in specific locations. 

45  See http://www.aana.com.au/pdfs/AANACodeEthics.pdf. 
46  National Committee for the Review of Alcohol Advertising (NCRAA), Review of the Self-Regulatory System 

for Alcohol Advertising, August 2003. 
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The ABA Scheme47 

2.53 The existing ABA Scheme was first introduced in 1998 and was amended in 2004 
following a review conducted by the National Committee for the Review of Alcohol 
Advertising (NCRAA). 

2.54 As the name suggests, the ABA Code is designed to address specific alcohol-related 
advertising issues. In particular, the ABA Code requires advertisements for alcohol 
beverages to: 

• Present a mature, balanced and responsible approach to the consumption of alcohol 
beverages; 

• Not have a strong or evident appeal to children or adolescents; 

• Not suggest that the consumption or presence of alcohol beverages may create or 
contribute to a significant change in mood or environment;  

• Not depict any direct association between the consumption of alcohol beverages, 
other than low alcohol beverages, and the operation of a motor vehicle, boat or 
aircraft or the engagement in any sport (including swimming and water sports) or 
potentially hazardous activity; 

• Not challenge or dare people to drink or sample a particular alcohol beverage, other 
than low alcohol beverages, and must not contain any inducement to prefer an 
alcohol beverage because of its higher alcohol content; 

• Comply with the Advertiser Code of Ethics adopted by the Australian Association of 
National Advertisers; 

• Not encourage consumption that is in excess of, or inconsistent with, the Australian 
Alcohol Guidelines issued by the NHMRC.  

2.55 The ABA Code specifically addresses alcohol advertising on the internet, and the 
promotion of alcohol beverages at events. 

2.56 The ABA Code does not cover the naming and packaging of alcohol beverages. 

2.57 The administration and enforcement of the ABA Code is governed by a set of Rules 
and Procedures, which establish a Management Committee and an Adjudication Panel, 
and set up a complaints procedure for dealing with alleged breaches of the ABA Code. 

The Management Committee 

2.58 The operation of the ABA Code is overseen by a Management Committee, which 
consists of representatives from: 

• AAB, DSICA, LMAA and WFA; 

• The Advertising Federation of Australia; and 

• The Australian Government. 

                                                 
47  See http://www.abac.org.au/ for a copy of the current Alcohol Beverages Advertising Code and its associated 

Rules and Procedures. 



 

DRAFT DETERMINATION                                                                       A91054 – A91055 11

2.59 The Management Committee is required to meet at least four times a year. The role of 
the Management Committee is to manage and review the operation of the ABA 
Scheme, and to consider amendments to the ABA Scheme, in order to: 

• Encourage industry members to participate in the self-regulatory system; 

• Ensure that the self-regulatory system is effective; 

• Monitor the implementation of the ABA Scheme and improve it where necessary; 
and 

• Co-ordinate the development and completion of an annual report. 

The Adjudication Panel 

2.60 The Adjudication Panel is responsible for hearing complaints regarding possible 
breaches of the ABA Code. 

2.61 There are five members on the Adjudication Panel. Members are appointed by the 
Management Committee, and must not: 

• Be a current employee or member of the alcohol industry; or 

• Have been an employee or member of the alcohol industry in the five years prior to 
their appointment to the panel. 

2.62 One member of the panel is required to be an independent health expert. 

2.63 One member of the panel is appointed as the Chief Adjudicator. The current Chief 
Adjudicator is Mr Michael Lavarch, former Commonwealth Attorney-General. 

2.64 All complaints regarding alcohol advertising are made to the ASB and then forwarded 
to the Chief Adjudicator. The Chief Adjudicator must then decide whether the 
complaint raises issues under the ABA Code. If it does, then the complaint is referred 
to the Adjudication Panel for consideration. 

2.65 If the Adjudication Panel decides to uphold a complaint, then companies who are 
signatories to the ABA Code are required to either suitably modify or remove the 
particular advertisement within five business days. 

2.66 In 2005, 105 complaints were received in relation to alcohol advertising. The 
complaints related to 29 advertisements, 17 of which were considered by the 
Adjudication Panel.48 Two of the complaints were upheld.49 

Alcohol Advertising Pre-Vetting Scheme (AAPS) 

2.67 Under the AAPS, alcohol beverage producers may have their alcohol advertisements 
evaluated against the ABA Code at the concept or story-book stage, in order to 
determine whether the advertisement raises concerns under the ABA Code. 

                                                 
48  The remainder of the complaints fell solely within the scope of the Advertiser Code of Ethics. 
49  The ABAC Scheme, Annual Report 2005, page 4. 
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2.68 The evaluation of potential advertisements is carried out by independent adjudicators 
appointed by the Management Committee. The restrictions which apply to the 
appointment of Adjudication Panel members also apply to pre-vetters. 

NCRAA’s Review of the Self-Regulatory System for Alcohol Advertising 

2.69 As mentioned briefly above, NCRAA conducted a review of Australia’s self-regulatory 
system for alcohol advertising in 2003.50 The review focussed on the ABA Scheme 
and, to a lesser extent, on the Advertiser Code of Ethics. 

2.70 Overall, NCRAA concluded that the self-regulatory system was reasonable, but made a 
number of recommendations aimed at improving the system in existence at the time. 
NCRAA stated that, if the industry failed to implement the recommendations contained 
in its report, then other options (including government regulation) would need to be 
considered. 

2.71 In response to NCRAA’s recommendations, the alcohol industry did implement a 
number of modifications to the original ABA Scheme. For example, the appointment of 
an independent health expert to the Adjudication Panel and a Government 
representative to the Management Committee were both recommendations made by 
NCRAA. The extension of the ABA Code to internet advertising and event promotions 
was also recommended by NCRAA. 

2.72 Interestingly, NCRAA did not recommend extending the operation of the ABA Scheme 
to the naming and packaging of alcohol beverages. However, it did recommend that the 
operations of the ABA Scheme be monitored in order to ascertain whether 
improvements may be necessary in the future in respect of the naming and packaging 
of alcohol products.51 

                                                 
50  National Committee for the Review of Alcohol Advertising (NCRAA), Review of the Self-Regulatory System 

for Alcohol Advertising, August 2003. 
51  Ibid, page 32. 
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3. The applications for authorisation 

3.1 The applications for authorisation relate to a proposed Alcohol Beverages Advertising 
(and Packaging) Code (the ABAP Code) and its associated Rules and Procedures 
(together, the ABAP Scheme). 

3.2 The ABAP Code extends the operation of the existing ABA Code to cover the naming 
and packaging of alcohol beverages – ie. the requirements set out in paragraph 2.54 of 
this draft determination will apply to product names and packaging as well as alcohol 
advertising more generally. 

3.3 Part 1 of the ABAP Code sets out the requirements for alcohol advertisements (ie. 
replicates the existing ABA Code). The relevant complaints procedure for Part 1 of the 
ABAP Code is set out in Section 3 of the Rules and Procedures. 

3.4 Part 2 of the ABAP Code sets out the requirements for the naming and packaging of 
alcohol beverages. The relevant complaints procedure for Part 2 of the ABAP Code is 
found in Section 4 of the Rules and Procedures. 

3.5 Part 2 of the ABAP Code together with Section 4 of the Rules and Procedures establish 
a system for the removal of inappropriately named or packaged alcohol products from 
the market (the Retailer Alert Scheme). Details of the Retailer Alert Scheme are set out 
below. 

3.6 The Applicants have applied for authorisation due to the potential competition concerns 
raised by the Retailer Alert Scheme. 

3.7 As with the existing ABA Scheme, the Management Committee will oversee the 
operation of the ABAP Scheme, and the Adjudication Panel will assess complaints 
relating to possible breaches of the ABAP Code. 

The Retailer Alert Scheme 

3.8 Section 4 of the Rules and Procedures sets out the procedure to be followed in the event 
that a complaint is made in respect of the naming or packaging of an alcohol product. 

3.9 Section 4 provides the following: 
 
a. The Management Committee has a duty to oversee that the process for handling 

complaints for naming or packaging is running efficiently, and in performing this 
duty must have regard to: 

• The efficient handling of complaints; 

• A need to ensure privacy, where required by law; and 

• Any natural justice considerations. 

All complaints to be considered 

b. All complaints received from the ASB will be considered within the ABAP 
Scheme complaints procedure and all decisions must be recorded in writing for 
statistical purposes. 
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c. If the complaint also relates to advertising, the complaint will also be considered 
under Section 3 of the Rules and Procedures. 

d. The Chief Adjudicator will look at all complaints against naming and packaging 
(received by the ASB) to determine if the complaint raises issues under the 
ABAP Code. 

e. If it is so determined, the complaint will be referred to the Adjudication Panel for 
consideration. 

f. Where a complaint is referred to the Adjudication Panel for consideration, the 
Chief Adjudicator will, prior to consideration of the complaint by the panel, 
notify the relevant supplier about the complaint and its referral to the panel. 

g. For the purposes of Section 4 of the Rules and Procedures, a “supplier” is deemed 
to be either: 

• The Australian named manufacturer; or 

• The Australian distributor(s) of the product either as shown on the labelling 
or packaging of the product or otherwise identified in good faith by the 
Chief Adjudicator. 

Materials to be supplied to the Adjudication Panel 

h. When the Adjudication Panel considers a complaint, it should have before it: 

• A copy of the complaint; 

• Either a copy of the product name and/or packaging or product or product 
material in question, or a fair description of both; 

• Any correspondence from the supplier, either in response to the complaint, 
or to any questions/issues raised by the Chief Adjudicator; 

• Any other material the Chief Adjudicator deems fit. 

Review processes 

i. If the Adjudication Panel decides to uphold the complaint, then a provisional 
determination must be provided to the supplier. The supplier will be able to seek 
a rehearing of the provisional determination by providing a formal written 
response within 10 business days of receipt of the provisional determination. 

j. All or part of the appeal period may be waived by the supplier, and will be 
deemed to have been waived upon receipt of a formal written response to the 
provisional determination. 

k. After considering any material provided by the supplier, or after the elapse of 10 
business days from the date that the provisional determination is provided to the 
supplier, the panel is free to issue a final determination whenever it deems fit.52  

                                                 
52  The Applicants anticipate that it will take four to six weeks from the time a complaint is received by the Chief 

Adjudicator to the time a final determination is issued. 
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l. When a complaint is upheld in relation to a product’s name or packaging, the 
supplier must advise the Chief Adjudicator, within five business days of being 
informed of the panel’s decision, as to whether the supplier intends to either 
discontinue or modify the affected product. 

m. The onus is on the supplier to demonstrate to the Chief Adjudicator that the name 
or package was in use in the Australian market prior to the commencement date 
of the ABAP Scheme. The supplier may do so at any stage of the process prior to 
the end of the five business day period the supplier has to respond to a final 
determination.53 

Agreement to modify name or package 

n. Where a supplier has agreed to modify the affected product, then it may put 
proposals for doing so before the Chief Adjudicator for consideration. The Chief 
Adjudicator must ensure that any such proposals are dealt with in a timely and 
confidential manner. 

o. The Chief Adjudicator shall determine whether the proposed modifications bring 
the product name and/or packaging into line with the ABAP Code (not just the 
section(s) on which the original complaint and determination hinged) and will 
have the discretion to consult with the panel on any such proposal. 

p. Where the Chief Adjudicator has certified that modifications to naming and/or 
packaging are sufficient to bring the product in line with the ABAP Code, then 
the panel will not consider any further complaints against the modified product. 

Retailer Alert 

q. Where a complaint against a product name and/or package has been upheld by 
the panel in a final determination, and after the five business days allowed for the 
supplier response has elapsed, a Retailer Alert shall be issued. 

r. All Retailer Alerts shall include a brief summary of both the Adjudication Panel’s 
determination, and the supplier response (if any) and must be approved by the 
Chief Adjudicator for release. Where the supplier response includes a target date 
for having modified product in the market, the target date shall be included in the 
Retailer Alert for the information of retailers. 

s. Where both: 

• The supplier concerned has failed to advise the Chief Adjudicator of their 
intentions within the required five business days or has advised that they 
decline to discontinue or modify the name and/or package; and 

• The product name or packaging concerned was introduced to the market 
place after the commencement date of the ABAP Scheme, then the Retailer 
Alert shall contain the following statement: “Licensees are asked not to 
place further order for stocks of this product”. 

 

                                                 
53  This provision is relevant to the “grandfather” provisions, discussed below. 
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t. Where both: 

• The supplier concerned has advised the Chief Adjudicator of their intention 
to modify the name and/or package and nominated a target date for 
compliance; and 

• The product name or packaging concerned was introduced to the market 
place after the commencement date of the ABAP Scheme, the Retailer 
Alert shall contain the following statement: “Licensees are asked to not 
place further orders for stocks of this product until it is modified, and are 
advised to check with suppliers on availability of modified product after the 
target date”. 

u. Minor changes to packaging designs (eg. bar codes, use-by-dates, date of 
manufacture, grape sources etc) for products which were in the market place prior 
to the commencement date of the ABAP Scheme will not be material in 
considering whether a product is subject to the provisions of (s) and (t) above. 

v. It will be the responsibility of the Management Committee to ensure that a 
Retailer Alert, once approved by the Chief Adjudicator, is widely circulated and 
they shall regularly monitor the processes for doing so. 

Obligations upon the issuing of a Retailer Alert 

w. Retailers who are signatories to the ABAP Scheme (either directly or through 
Clubs Australia, ALSA and AHA) agree to abide by a request in a Retailer Alert 
made under Section 4(s) or (t) that they not place further orders for stocks of non-
compliant product, but may continue to sell product on hand for a maximum of 
45 days.54 

x. Suppliers who are signatories to the ABAP Scheme (either directly or through 
AAB, DSICA, LMAA and WFA) and whose products are the subject of a 
Retailer Alert made under Section 4(s) or (t) agree to cease supply of the affected 
stock to the market, and agree to abide by a request from any retailer to return 
stock for full credit after a maximum of 45 days, or sooner by mutual agreement. 

Transitional (“grandfather”) provisions for products which pre-date the ABAP Scheme 

3.10 Complaints may be made in respect of products that were on the market prior to the 
introduction of the ABAP Scheme. In addition, the Adjudication Panel may decide that 
such products are in breach of Part 2 of the ABAP Code, and issue a Retailer Alert in 
respect of such products. 

3.11 However, retailers and suppliers will not be obliged to cease ordering or supplying non-
compliant product if the product pre-dates the introduction of the ABAP Scheme. 

 

 

                                                 
54  This 45 day period is referred to as the “sell-down” period. The Applicants originally proposed a 60 day sell-

down period, but reduced it to 45 days in response to interested party concerns. This is discussed in greater 
detail in Chapter 6 of this draft determination. 
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Complainants 

3.12 Complaints regarding an alleged breach of the ABAP Code may be made by any 
member of the public. 

3.13 Complaints will not be accepted from alcohol beverage manufacturers. 

Pre-vetting of products 

3.14 The Applicants have indicated that suppliers will be able to have the names and 
packages of their alcohol products pre-vetted in a similar manner to the pre-vetting of 
alcohol advertisements.55 

Reporting 

3.15 All complaints received from the ASB will be considered under the ABAP Code and 
all decisions will be recorded in writing for statistical purposes. 

3.16 The Chief Adjudicator must prepare a report summarising the complaints received and 
dealt with by the Adjudication Panel during the preceding year and provide a copy of 
the report to the Management Committee. This report forms part of a publicly available 
Annual Report. 

Existing legislation 

3.17 The proposed Retailer Alert Scheme will not replace the existing powers outlined in 
Table 2.1 of this draft determination. 

The Retailer Alert Scheme and the Portman Code 

3.18 The proposed Retailer Alert Scheme is similar to the United Kingdom’s Code of 
Practice on the Naming, Packaging and Promotion of Alcohol Drinks (the Portman 
Code). 

3.19 The Portman Code was developed by the Portman Group, a self-regulatory body 
funded by the alcohol industry. It prohibits the use of characters or imagery that would 
appeal to those under the legal drinking age, and bans containers with names that 
suggest aggression, violence, danger or sexual success. 

3.20 Complaints under the Portman Code are heard by an independent panel. Breaches of 
the code can lead to requests (by way of a retailer alert) that retailers cease stocking 
non-compliant product. 

3.21 The Applicants submit that the Portman Code has been highly successful since it was 
introduced in 1989. 70 products have been removed from the market as a result of 
complaints made under the code. 

                                                 
55  The Rules and Procedures originally provided to the ACCC did not make reference to the pre-vetting of product 

names and packages. On 31 August 2007, the Applicants provided a submission to the ACCC amending  
Section 5 of the Rules and Procedures in relation to the pre-vetting of names and packages. 



 

DRAFT DETERMINATION                                                                       A91054 – A91055 18

3.22 In March 2004, the UK Government released its Alcohol Harm Reduction Strategy, 
which suggests that the Portman Code is one of the likely reasons behind the reduction 
in drinking of RTDs by 11-15 year olds.56  

3.23 The UK’s Better Regulation Commission has described the Portman Code as “an 
example of a code that works well”.57 

                                                 
56  The Applicants, Submission in support of applications, 8 June 2007, page 9. 
57  Ibid. 
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4. Submissions received by the ACCC 

4.1 The Applicants provided a supporting submission with the applications for 
authorisation. 

4.2 The ACCC also sought submissions from around 40 interested parties potentially 
affected by the applications, including government departments and agencies, alcohol 
and drug centres, and advertising bodies. The ACCC received public submissions from 
the following parties: 

• ACT Health 

• Advertising Federation of Australia (AFA) 

• Alcohol and Other Drugs Council of Australia (ADCA) 

• Australian Drug Foundation (ADF) 

• Australian Liquor Stores Association (ALSA) 

• Australian National Council on Drugs (ANCD) 

• Commonwealth Department of Health and Ageing (DoHA) 

• Father Chris Riley’s Youth Off The Streets 

• DrinkWise 

• Tasmanian Commissioner for Licensing 

• VicHealth 

• Victorian Department of Human Services (DHS) 

• Winemakers Federation of Australia (WFA) 

• Youth Substance Abuse Service (YSAS) 

4.3 The Applicants provided two additional submissions in response to issues raised by 
interested parties. 

4.4 Details of the submissions provided by the Applicants and interested parties are 
discussed in Chapter 6 of this draft determination. 

4.5 Copies of public submissions are available on the ACCC website (www.accc.gov.au) 
by following the ‘Public Registers’ and ‘Authorisations Public Registers’ links. 
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5. The net public benefit test 

5.1 The ACCC may only grant authorisation where the relevant test in section 90 of the Act 
is satisfied. 

Application A91054 

5.2 The Applicants lodged application for authorisation A91054 under section 88(1) of the 
Act to make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 of the 
Act. 

5.3 The relevant test is found in section 90(8) of the Act. 

5.4 Section 90(8) states that the ACCC shall not authorise a proposed exclusionary 
provision of a contract, arrangement or understanding, unless it is satisfied in all the 
circumstances that the proposed provision would result or be likely to result in such a 
benefit to the public that the proposed contract, arrangement or understanding should 
be authorised. 

Application A91055 

5.5 The Applicants lodged application for authorisation A91055 under section 88(1) of the 
Act to make and give effect to a contract or arrangement, or arrive at an understanding, 
a provision of which would have the purpose, or would have or might have the effect, 
of substantially lessening competition within the meaning of section 45 of the Act. 

5.6 The relevant tests for this application are found in sections 90(6) and 90(7) of the Act. 

5.7 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

• the provision of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public; and 

• this benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision concerned was given effect to. 

Application of the tests  

5.8 There is some variation in the language in the Act, particularly between the tests in 
sections 90(6) and 90(8).  

5.9 The Australian Competition Tribunal (the Tribunal) has found that the tests are not 
precisely the same. The Tribunal has stated that the test under section 90(6) is limited 
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to a consideration of those detriments arising from a lessening of competition but the 
test under section 90(8) is not so limited.58 

5.10 However, the Tribunal has previously stated that regarding the test under section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made.  
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.  
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.59 

5.11 Consequently, when applying either test, the ACCC can take most, if not all, public 
detriments likely to result from the relevant conduct into account either by looking at 
the detriment side of the equation or when assessing the extent of the benefits. 

5.12 Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers 
that the approach described above in relation to section 90(6) is also applicable to 
section 90(7).  

Definition of public benefit and public detriment 

5.13 Public benefit is not defined in the Act. However, the Tribunal has stated that the term 
should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.60 

5.14 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.61 

Future with-and-without test 

5.15 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.62 

5.16 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how the 

                                                 
58  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
59  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

60  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 
(1976) ATPR 40-012 at 17,242. 

61  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
62  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 
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relevant markets will react if authorisation is not granted. This prediction is referred to 
as the ‘counterfactual’. 

Length of authorisation 

5.17 The ACCC can grant authorisation for a limited period of time.63 

Conditions 

5.18 The Act allows the ACCC to grant authorisation subject to conditions.64 

Future and other parties  

5.19 Applications to make or give effect to contracts, arrangements or understandings that 
might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

• persons who become party to the contract, arrangement or understanding at some 
time in the future;65 and 

• persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.66 

                                                 
63  Section 91(1). 
64  Section 91(3). 
65  Section 88(10). 
66  Section 88(6). 
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6. ACCC evaluation 

6.1 The ACCC’s evaluation of the proposed arrangements is in accordance with the net 
public benefit test outlined in Chapter 5 of this draft determination. As required by the 
test, it is necessary for the ACCC to assess the likely public benefits and detriments 
flowing from the proposed arrangements. 

The market 

6.2 The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant market(s) affected by that conduct. However, depending on the 
circumstances, the ACCC may not need to precisely define the relevant market in order 
to determine if authorisation should be granted using the tests set out in Chapter 5 of 
this draft determination. 

6.3 The Applicants submit that the relevant areas of competition are the Australian 
wholesale and retail markets for alcohol beverages. 

6.4 The ACCC has not received any interested party submissions commenting on the 
relevant markets. 

ACCC view 

6.5 As discussed in Chapter 3, the applications for authorisation relate to certain aspects of 
a proposed ABAP Code and its associated Rules and Procedures, which establish a 
Retailer Alert Scheme in respect of the naming and packaging of alcohol products. 

6.6 According to the Applicants’ submission, approximately 90% of all alcoholic 
beverages sold in Australia (by volume) are manufactured or distributed by member 
companies or producer organisations that will be part of the Retailer Alert Scheme. 

6.7 Furthermore, the Applicants anticipate that additional producers and retailers will 
become involved in the Retailer Alert Scheme in the future. 

6.8 On this basis, the ACCC accepts the Applicants’ submission that, for the purpose of 
assessing this application, the relevant areas of competition are the Australian 
wholesale and retail markets for alcohol beverages. The ACCC considers that the 
relevant retail markets are likely to be localised. 

The counterfactual 

6.9 As noted in Chapter 5 of this draft determination, in order to identify and measure the 
public benefit and public detriment generated by conduct, the ACCC applies the ‘future 
with-and-without test’. 

6.10 It would appear from the Applicants’ submission that, without authorisation, the ABAP 
Code and its associated Rules and Procedures (including the Retailer Alert Scheme) 
will not be introduced. 

6.11 The ACCC considers that the appropriate counterfactual against which to assess the 
proposed arrangements is the status quo. That is, the existing ABA Scheme will 
continue to regulate the advertising of alcohol products, while the naming and 
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packaging of alcohol products will not form part of the scheme. Accordingly, the 
removal of inappropriately named or packaged products will continue to rely on 
existing state legislation regarding the sale of undesirable liquor products (see Table 2.1 
above). 

Public benefit 

The Applicants’ submission 

6.12 The Applicants submit that, while the causes of alcohol misuse are complex, 
inappropriately named or packaged alcohol beverages can influence consumer 
decisions and may therefore contribute, at the margin, to unsafe drinking patterns and 
underage drinking. 

6.13 The Applicants consider that the Retailer Alert Scheme will provide a benefit to the 
public by minimising unsafe drinking patterns and underage drinking that may result 
from inappropriately named or packaged alcohol beverages. While the Applicants 
accept that the size of this benefit is difficult to quantify, they argue that limiting unsafe 
and underage drinking may lead to a reduction in the physical and mental health issues 
associated with alcohol consumption, as well as lowering the burden on the public 
health system. 

6.14 The Applicants contend that knowledge of the Retailer Alert Scheme is likely to have a 
deterrent effect with respect to the introduction of questionable or inappropriate names 
and packaging by the producers of alcohol beverages. 

6.15 The Applicants further submit that, if the Retailer Alert Scheme is introduced, it will 
raise greater awareness within the community about what is acceptable in terms of the 
naming and packaging of alcohol beverages. This should increase compliance with Part 
2 of the ABAP Code by alcohol beverage suppliers/manufacturers. 

Interested party submissions 

6.16 None of the interested party submissions received in respect of these applications for 
authorisation dispute the fact that the naming and packaging of alcohol products can 
contribute to unsafe drinking patterns and underage drinking. However, there is 
disagreement between the interested parties as to the benefits that are likely to be 
derived from the proposed arrangements. 

6.17 The interested party submissions can be broadly grouped into three categories in terms 
of the level of public benefit they consider will be generated from the Retailer Alert 
Scheme: 

• Those that do not support the proposed conduct because they do not consider that it 
will deliver any public benefits; 

• Those that have offered unqualified support for the proposed arrangements; 

• Those that have offered qualified support for the proposed arrangements, but which 
consider that the effectiveness of the arrangements will be limited by some of the 
features of the scheme. 
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Category 1 – no public benefits 

6.18 The Alcohol and Other Drugs Council of Australia (ADCA) and Father Chris Riley do 
not consider that the conduct for which authorisation is sought will provide a benefit to 
the public. 

6.19 ADCA submits that there is no evidence to suggest that the Retailer Alert Scheme will 
minimise unsafe drinking patterns and underage drinking, and considers that the 
proposed conduct is motivated by a desire on the part of the alcohol industry to show 
that it is doing something to combat irresponsible consumption. 

6.20 Similarly, Father Chris Riley doubts that the Retailer Alert Scheme will minimise 
unsafe drinking patterns and underage drinking, and considers that a much more 
aggressive campaign is needed to combat these problems, including increased 
government regulation. Father Chris Riley agrees with ADCA that the ABAP Scheme 
is an attempt by industry to show that it is doing something to combat alcohol misuse.  

Category 2 – unqualified support 

6.21 ACT Health and the Advertising Federation of Australia (AFA) (as well as WFA and 
ALSA, who are co-applicants) have offered unqualified support for the conduct 
proposed by the Applicants. 

6.22 ACT Health considers that the ABAP Scheme will deliver a benefit to the public by 
improving the health of Australians. 

6.23 AFA considers the Retailer Alert Scheme to be a valuable extension of existing self-
regulation. It submits that the managers and administrators of the current ABA Code 
have demonstrated their commitment to the community as well as an ability to manage 
industry self-regulation in a competent and responsible manner. 

Category 3 – qualified support 

6.24 The Australian Drug Foundation (ADF), the Australian National Council on Drugs 
(ANCD), the Tasmanian Commissioner for Licensing, the Commonwealth Department 
of Health and Ageing (DoHA), DrinkWise, VicHealth, the Victorian Department of 
Human Services (DHS) and the Youth Substance Abuse Service (YSAS) have all 
offered some support for the Retailer Alert Scheme. 

6.25 In general, these parties consider that the Retailer Alert Scheme may provide a benefit 
to the public by establishing a mechanism through which to remove inappropriately 
named or packaged alcohol beverages from the market. However, these parties have 
expressed a range of concerns in respect of the proposed conduct. In particular, the 
ACCC notes that concerns have been raised in relation to: 

 
• The “grandfather” provisions 

 
ADF, DoHA, Drinkwise and VicHealth have all raised concerns in relation to the 
“grandfather” provisions, arguing that they will undermine the integrity and 
trustworthiness of the Retailer Alert Scheme and that they are inconsistent with the 
object of the scheme. 
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ADF and VicHealth consider that there are products presently on the market which 
appear to be in breach of Part 2 of the ABAP Code, and consider that such products 
should not escape the operation of the Retailer Alert Scheme simply because they 
were on the market prior to the introduction of the scheme. 
 
ADF is also concerned that the “grandfathering” of existing products may encourage 
the rapid marketing of non-compliant products prior to the introduction of the 
Retailer Alert Scheme, in order to prevent such products from being subject to the 
scheme. 
 
DrinkWise is particularly concerned about the effect of the “grandfather” provisions 
in states which do not have legislation in place for the banning of undesirable liquor 
products. DrinkWise considers that the “grandfather” provisions should be omitted 
in order for the scheme to gain public trust and confidence.  
 

• The sell-down period (ie. the period of time during which retailers may continue to 
sell stock that is subject to a Retailer Alert). 

 
The Applicants originally proposed a sell-down period of 60 days, but have since 
reduced the sell-down period to 45 days, due to the concerns raised by ADF, DoHA, 
DrinkWise and VicHealth. 
 
ADF, DrinkWise and VicHealth all consider that a time frame shorter than 60 days 
is appropriate, arguing that a lengthy sell-down period is inconsistent with the object 
of the Retailer Alert Scheme, which is designed to promote the removal of 
inappropriately named or packaged alcohol products from the market. 
 
VicHealth is also concerned that the sell-down period may encourage discounting of 
non-compliant products, which may exacerbate the appeal of the products to young 
people and increase the risk of harmful alcohol consumption. 
 
ADF, DrinkWise and VicHealth all consider that, upon the issuing of a Retailer 
Alert, non-compliant product should be removed from the market immediately. In 
contrast, DoHA suggested shortening the sell-down period to 30 days. 
 

• The lack of awareness of the existing ABA Scheme, and, by extension, the likely 
lack of awareness of the proposed Retailer Alert Scheme. 

 
ADF, DrinkWise, the Tasmanian Commissioner for Licensing and VicHealth are all 
concerned that the effectiveness of the Retailer Alert Scheme will be greatly reduced 
by a lack of awareness of the scheme. 
 
ADF submits that, in order for the Retailer Alert Scheme to be effective, the public 
must be fully informed of the scheme, understand how to lodge a complaint, and 
have confidence that the complaint will be treated seriously. ADF states that, despite 
nine years of operation, there is no evidence to suggest that the existing ABA 
Scheme has such status in the general public, and considers that the public may be 
equally unaware of the Retailer Alert Scheme if it is introduced. 
 
Similarly, the submission from VicHealth states that only a very small proportion of 
the public is aware of the existing ABA Scheme. VicHealth disputes the Applicant’s 
contention that the low number of complaints received under the existing ABA 
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Scheme is an indication of the effectiveness of the pre-vetting system, arguing 
instead that the low number of complaints reflects a lack of public awareness of the 
existing scheme. VicHealth recommends that a comprehensive social marketing 
strategy, funded by signatories to the ABAP Scheme, should be implemented in 
order to promote awareness of the scheme. 
 
Similarly, DrinkWise and the Tasmanian Commissioner for Licensing consider that 
it is important for the Retailer Alert Scheme to be publicised widely (both to the 
public and to retailers) in order for the scheme to work effectively, given that the 
scheme relies on complaints from the public in order to trigger an assessment by the 
Adjudication Panel. ANCD also considers that there should be more regular 
reporting of the scheme’s activities. 

 
• The inability to enforce decisions of the Adjudication Panel. 
 

The Retailer Alert Scheme relies on signatories to the ABAP Scheme complying 
with their obligations to cease ordering or supplying non-compliant product once a 
Retailer Alert has been issued pursuant to Section 4(s) or 4(t) of the Rules and 
Procedures. There is no mechanism by which to enforce compliance with these 
obligations, and this is considered to be a weakness of the scheme by several 
interested parties, including DHS, DrinkWise, the Tasmanian Commissioner for 
Licensing and VicHealth. 
 
DHS is concerned that the Retailer Alert Scheme is voluntary and that there do not 
appear to be any consequences for failure to comply with a Retailer Alert. DHS also 
states that it is unclear how compliance with a Retailer Alert will be monitored to 
ensure that retailers and suppliers take the required action. 
 
VicHealth disputes the Applicants’ claim that compliance with decisions under the 
ABAP Scheme “is likely to be high, given that there has been 100% compliance 
with recent ABA Scheme decisions”. VicHealth argues that, very recently, the 
manufacturer of “Bondi Blonde” beer failed to comply with a decision of the 
Adjudication Panel that an advertisement be withdrawn. 
 
The Tasmanian Commissioner for Licensing considers that compliance with the 
ABAP Code should be made mandatory through the introduction of appropriate 
legislation. 

 
• The responsibilities of retailers and suppliers 

 
DHS and VicHealth are concerned that, under the Retailers Alert Scheme, retailers 
rather than suppliers are largely responsible for ensuring that the scheme operates 
effectively. DHS considers that this may be problematic, given that retailers are not 
involved in product development. VicHealth argues that suppliers should be more 
accountable under the Retailer Alert Scheme, possibly via the use of stricter 
sanctions. 

 
• The need for more explicit “guidelines” regarding the requirements for product 

names and packages. 
 

DrinkWise considers that the requirements of Part 2 of the ABAP Code are open to 
various interpretations, and argues that the Retailer Alert Scheme would be clearer 
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and more transparent if it provided more explicit guidelines as to the standards 
which product names and packages are required to meet. DrinkWise has included a 
set of suggested guidelines in its submission, based on those of the Portman Group 
and the New Zealand Advertising Standards Authority. 
 
VicHealth is also concerned that the proposed scheme does not include explicit 
guidelines for manufacturers regarding the naming and packaging of alcohol 
products. It considers that in many instances, the packaging of RTDs is almost 
indistinguishable from the styles of packaging for soft drinks, sports drinks and 
energy drinks, and that the small size of the alcohol content information makes it 
difficult to differentiate between RTDs and non-alcoholic drinks at first glance. 
VicHealth considers that the scheme should include specific guidelines which 
promote the objectives of the ABAP Scheme and address the presentation of alcohol 
content information. 

 
• The lack of definitions for relevant terms. 

 
DrinkWise and VicHealth consider that the ABAP Code would benefit from the 
inclusion of more useful definitions. DrinkWise considers that “name” and 
“packaging” could be defined in the ABAP Code using the definitions accepted by 
the New Zealand Advertising Standards Authority. VicHealth considers that the 
definition of “alcohol beverage” included in the proposed ABAP Code should be 
amended in order to clarify its scope. 

 
The Applicant’s response to concerns raised by interested parties 

The “grandfather” provisions 

6.26 In response to the concerns raised by interested parties in relation to the “grandfather” 
provisions, the Applicants have indicated that, in their view, as a principle of natural 
justice, regulatory regimes should not generally apply retrospectively in a way which 
harms parties that were acting in good faith and abiding by the current regulatory 
requirements. 

6.27 In addition, the Applicants have highlighted that, while sanctions will not apply in 
respect of products which pre-date the introduction of the ABAP Scheme, Retailer 
Alerts may still be issued in respect of such products. The Applicants consider that 
these alerts may encourage retailers not to re-order such products, and suppliers to 
modify/withdraw their products, even if they are not obliged to do so. 

6.28 The Applicants also contend that, if there are any products currently on the market that 
are regarded as manifestly unsafe or undesirable, state governments still have the 
regulatory power to ban such products. 

The sell-down period 

6.29 In response to the concerns raised by interested parties in respect of the original 60 day 
sell-down period, the Applicants have decided to reduce the sell-down period to 45 
days. 

6.30 The Applicants’ rationale for maintaining a sell-down period is that it allows 
businesses, particularly small businesses, to sell stock which was purchased in good 
faith and which may have been pre-vetted. The Applicants consider that while larger 
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retailers are likely to have systems in place for the purposes of product withdrawal, 
smaller businesses may not have such systems in place, and may not have a high degree 
of bargaining power in respect of their dealings with suppliers or producers. The 
Applicants have argued that the sell-down period seeks to reduce compliance costs for 
smaller businesses while balancing public health imperatives. 

6.31 The Applicants have stressed that the sell-down period represents a maximum period 
during which non-compliant product may continue to be sold. Further, the Applicants 
have stated that the Retailer Alert Scheme encourages removal of non-compliant stock 
as soon as possible. The Applicants have indicated that, by way of comparison, the 
UK’s Portman Code has no limit on the sell-down period. 

Awareness of the existing ABA Scheme 

6.32 In response to the concerns raised by interested parties regarding a lack of awareness of 
the existing ABA Scheme, the Applicants have indicated that the Management 
Committee has established a dedicated website (www.abac.org.au). The website 
contains information about the existing ABA Scheme, including complaint statistics 
and adjudicated decisions. It also provides a link to facilitate complaints. 

6.33 The Applicants have indicated that the proposed Retailer Alert Scheme will be housed 
on the same website, which should promote awareness of the scheme. 

6.34 The Applicants have also indicated that the Management Committee is in the process of 
developing a communications strategy to improve knowledge of the relevant schemes. 

The effectiveness of the existing ABA Scheme 

6.35 Some interested parties are concerned about the fact that the Retailer Alert Scheme is 
being built upon the existing ABA Scheme, arguing that the existing scheme has been 
ineffective in terms of regulating alcohol advertising. 

6.36 The Applicants contend that the ABA Scheme represents international best practice in 
advertising regulation, and strongly contest the view that it is ineffective. 

6.37 The Applicants submit that, while industry bears the cost of the regulatory scheme, it 
has been developed in conjunction with government, and is administered by a 
Management Committee which includes industry, advertising and government 
representatives. 

6.38 The Applicants consider that, from a consumer’s perspective, the complaints system is 
readily accessible. The Applicants have stressed that complaints are considered 
independently of the Management Committee, that the Adjudication Panel does not 
consist of industry members, and that the adjudication process emphasises procedural 
fairness. The Applicants have indicated that complainants receive a copy of the 
Adjudication Panel’s final determination. 

6.39 The Applicants state that the ABA Scheme has a history of 100% compliance with 
respect to companies withdrawing or modifying advertisements following an upheld 
complaint. While an advertisement rejected at the pre-vetting stage was recently posted 
on the relevant manufacturer’s website, the Management Committee and the Chief 
Adjudicator were successful in having the advertisement quickly removed. 
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6.40 The Applicants have emphasised the importance of the pre-vetting system, which will 
also be available in respect of product names and packaging. 

Guidelines and definitions 

6.41 In response to the submission from DrinkWise that a more explicit set of guidelines be 
included in the Retailer Alert Scheme, the Applicants have indicated that they did 
consider including a set of guidelines largely based on those of the Portman Code. 
However, the Applicants decided that, for the sake of clarity and consistency, it would 
be more effective to align the proposed ABAP Code with the current ABA Code. 

6.42 Having said this, the Applicants have indicated that the Management Committee will 
soon be endorsing “Guidance Notes” to assist pre-vetters and other stakeholders in 
interpreting the ABAP Code.  

6.43 In relation to the inclusion of relevant definitions, the Applicants have stated that they 
agree with DrinkWise that “naming” and “packaging” should be defined in the ABAP 
Code. The Applicants have indicated that they will include relevant definitions in the 
ABAP Code, but have not included those definitions in their submission to the ACCC. 

Review of the Retailer Alert Scheme 

6.44 The Applicants have confirmed that a review of the proposed Retailer Alert Scheme 
will be undertaken three years after it commences operation. The Applicants have 
stated that the review will be undertaken by an independent third party. 

6.45 According to the Applicants, the ABAP Scheme will also be monitored by the recently 
established Monitoring of Alcohol Advertising Committee (MAAC), which was 
endorsed by the Ministerial Council on Drug Strategy in 2006.  

ACCC view 

6.46 While it is difficult to quantify the effect that advertising and marketing may have on 
consumer behaviour, the ACCC accepts that the naming and packaging of alcohol 
products may influence consumer attitudes towards drinking, and may contribute to 
unsafe drinking patterns and underage drinking. 

6.47 In this regard, the ACCC notes the results of the studies outlined in Chapter 2 of this 
draft determination, which suggest that the advertising and marketing of alcohol 
beverages can influence drinking patterns at least to some degree. The ACCC also 
notes that none of the interested party submissions dispute the fact that the advertising 
and marketing of alcohol products may influence consumer attitudes towards drinking 
and contribute to unsafe/underage drinking. 

6.48 While there are various pieces of state legislation which aim to control the sale of 
undesirable liquor products, there is no national system for regulating the naming and 
packaging of alcohol beverages. 

6.49 In light of these considerations, the ACCC considers that, to the extent that the naming 
and packing of alcohol beverages contributes to unsafe and/or underage drinking, the 
Retailer Alert Scheme will deliver a benefit to the public by establishing a national 
system through which inappropriately named or packaged beverages can be removed 
from the market.  
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6.50 However, the ACCC considers that several features of the Retailer Alert Scheme are 
likely to limit the effectiveness of the scheme, and to reduce the benefits associated 
with the scheme. 

The “grandfather” provisions 

6.51 Under the proposed Retailer Alert Scheme, a Retailer Alert may be issued in respect of 
products that were on the market prior to the introduction of the ABAP Scheme. 
However, retailers and suppliers will not be obliged to cease ordering or supplying non-
compliant product which pre-dates the ABAP Scheme. 

6.52 While the Applicants contend that the “grandfather” provisions are important because 
of the principle of natural justice, the ACCC considers that the “grandfather” provisions 
are inconsistent with the object of the Retailer Alert Scheme, which is designed to 
reduce unsafe and underage drinking by providing a mechanism for the removal of 
inappropriately named and packaged alcohol products from the market. 

6.53 It is unsustainable for the Applicants to argue that, on the one hand, inappropriate 
product names and packaging may contribute to unsafe drinking and should be 
banned/subject to boycotts, while maintaining that, on the other hand, existing names 
and packages should be exempt from the sanctions of the Retailer Alert Scheme. 

6.54 If it is accepted that product names and packaging can contribute to unsafe and 
underage drinking, then the ACCC considers that retailers and suppliers should be 
required to cease ordering and supplying all products which are found to be in breach 
of Part 2 of the ABAP Code, regardless of when the products first appear on the 
market. 

The sell-down period 

6.55 Under the proposed Retailer Alert Scheme, retailers will be given up to 45 days to 
comply with a request that a non-compliant product be removed from the market. 
During this 45 day sell-down period, retailers may continue to sell the non-compliant 
product to customers. 

6.56 As with the “grandfather” provisions, the ACCC considers that the 45 sell-down period 
is inconsistent with the object of the Retailer Alert Scheme. 

6.57 The Applicants anticipate that it will take four to six weeks for a final decision to be 
made in respect of a complaint lodged under the ABAP Code. If a product is ultimately 
found to be in breach of Part 2 of the code, and retailers then have a further 45 days to 
remove non-compliant stock from the market, then the effectiveness of the scheme will 
be greatly reduced. 

6.58 The Applicants have argued that the sell-down period represents a maximum time 
frame for the removal of non-compliant product. The have also argued that the sell-
down period is necessary in order to reduce compliance costs for smaller business 
while balancing public health imperatives, suggesting that smaller businesses may not 
have much negotiating power with suppliers. In response, the ACCC notes that 
suppliers who are signatories to the ABAP Scheme are obliged to comply with a 
request from a retailer that they accept the return of non-compliant stock for full credit. 
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6.59 The ACCC does not consider the Applicants’ arguments in favour of a 45 day sell-
down period to be persuasive. The ACCC considers that it is difficult for the Applicants 
to argue that inappropriately named or packaged products present a danger and should 
be banned, while allowing such products to be sold for a further 45 days after a Retailer 
Alert is issued. 

6.60 The ACCC considers that, if products are found to be in breach of Part 2 of the ABAP 
Code, then the non-compliant product should be required to be removed from the 
market as soon as possible. On the information available, the ACCC considers that 14 
days may be appropriate. 

Public awareness 

6.61 The ACCC notes the concern raised by some interested parties that the general public is 
unaware of the existing ABA Scheme, and that there will be a similar lack of awareness 
in respect of the Retailer Alert Scheme. 

6.62 The ACCC accepts that a high degree of public awareness is fundamental to the proper 
functioning of the Retailer Alert Scheme, given that complaints regarding alleged 
breaches of the ABAP Code may only be made by members of the public. 

6.63 The Applicants have indicated that a website dedicated to the current ABA Scheme has 
been established, and that the Retailer Alert Scheme will also be housed on this 
website. 

6.64 The ACCC considers that such a website will make a significant contribution to 
increasing public awareness of the proposed arrangements. It will also facilitate the 
lodgement of complaints and allow members of the public to access decisions of the 
Adjudication Panel. 

6.65 However, the ACCC considers that a more comprehensive public awareness campaign 
should accompany the introduction of the ABAP Scheme, in order to ensure that the 
public are aware of the scheme and the relevant complaints procedures. 

6.66 The ACCC notes that the Applicants have indicated that the Management Committee is 
currently developing a communications strategy for this purpose. The ACCC would 
appreciate receiving more detailed information regarding the communications strategy 
being developed by the Management Committee, and evidence of the work conducted 
by the committee, prior to issuing the final determination. 

Inability to enforce decisions of the Adjudication Panel 

6.67 The Retailer Alert Scheme relies on signatories to the ABAP Scheme abiding by their 
obligations upon the issuing of a Retailer Alert. 

6.68 While some interested parties have raised concerns about the inability to enforce the 
decisions of the Adjudication Panel, the ACCC notes the Applicants submission that 
the existing ABA Scheme has a history of 100% compliance by alcohol suppliers. This 
lends some support to the Applicants contention that compliance with the Retailer Alert 
Scheme is likely to be high. 

6.69 The ACCC notes that suppliers and retailers will require a sound understanding of their 
obligations under the Retailer Alert Scheme in order to ensure that the scheme 
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functions effectively, and that a high degree of compliance is achieved. In this regard, 
the ACCC reiterates the importance of a comprehensive communication strategy 
regarding the introduction of the ABAP Scheme. 

6.70 The ACCC also notes that individual Retailer Alerts will need to be widely circulated 
in a timely manner in order for the scheme to operate effectively. The ACCC notes that 
it is the responsibility of the Management Committee to ensure the Retailer Alerts are 
widely circulated. 

Public detriment 

The Applicants’ submission 

6.71 The Applicants submit that the proposed arrangements will have a negligible/minor 
impact on competition in Australia’s alcohol market, for the following reasons: 

• Alcohol is already a highly regulated commodity; and 

• It is expected that a relatively low number of Retailer Alerts will be issued annually. 

6.72 In support of the second dot point above, the Applicants have submitted that: 

• The majority of existing products on the market already appear to comply with the 
proposed ABAP Code; and 

• In the UK, which has a considerably larger alcohol market than Australia, around 10 
complaints made under the Portman Code are upheld by the independent complaints 
panel each year. The Applicants submit that it could reasonably be expected that a 
similar (or smaller) number of complaints will be upheld in Australia each year 
under the Retailer Alert Scheme. 

6.73 The Applicants emphasise that there is no opportunity for competitors to target one 
another under the Retailer Alert Scheme, as only consumers are able to lodge a 
complaint about the naming and packaging of alcohol products. 

6.74 The Applicants contend that there will always remain an extremely wide range of 
alternative alcoholic beverage products for retailers to sell. Furthermore, if a product is 
found to be in breach of the ABAP Code, then the producer will have the opportunity to 
alter the product in order to ensure compliance. 

6.75 The Applicants submit that compliance with the ABAP Code, even by smaller 
suppliers, does not create barriers to entry. The Applicants also point out that no 
producer or retailer is compelled to become a signatory to the ABAP Scheme. 

6.76 In light of the above considerations, the Applicants contend that the only discernible 
impact on competition arising from the proposed arrangements is that suppliers and 
retailers will be prevented from developing and selling new but undesirable alcoholic 
beverage products. This will, in turn, impact upon consumer choice to a certain extent. 

6.77 The Applicants submit that the potential for inappropriate naming or packaging of 
alcohol products to give rise to unsafe drinking patterns and underage drinking is 
sufficiently serious to warrant a regulatory intervention by the alcohol industry. 
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Interested party submissions 

6.78 The interested party submissions received by the ACCC generally focus on the extent 
of the public benefit likely to be generated by the proposed arrangements, rather than 
the public detriment which might arise from the Retailer Alert Scheme. 

6.79 The submissions that do refer to public detriment (ie. those provided by ADF, DoHA, 
DrinkWise and YSAS) all agree with the Applicants’ submission that any anti-
competitive effects generated by the proposed Retailer Alert Scheme are outweighed by 
the benefits associated with minimising unsafe drinking patterns and underage 
drinking. 

ACCC view 

6.80 Arrangements involving exclusionary provisions have the potential to result in 
significant anti-competitive detriment by imposing restrictions on a trader’s freedom to 
choose with whom, or in what, they deal. Such arrangements can result in significant 
inefficiencies, distort market signals, suppress competitive dynamics and reduce 
consumer choice. 

6.81 In this case, the ACCC considers that, if used inappropriately, the Retailer Alert 
Scheme may stifle creative marketing and lead to increased costs associated with 
product recalls and the need to modify product packaging. 

6.82 However, in this instance, the ACCC considers that the potential for the Retailer Alert 
Scheme to result in anti-competitive detriment is limited by the fact that retailers will 
only be obliged to stop ordering alcohol products if those products are found to be in 
breach of Part 2 of the ABAP Code. The decision as to whether a product name or 
package is in breach of the ABAP Code will be determined by the Adjudication Panel, 
which is constituted by individuals from outside the alcohol industry. The ACCC notes 
that the purpose of the Retailer Alert Scheme is to help reduce unsafe/underage 
drinking by providing a mechanism through which inappropriately named or packaged 
alcohol products can be removed from the market. 

6.83 The ACCC considers that there are a number of other features of the Retailer Alert 
Scheme which would appear to limit the extent of the detriment. In particular, the 
ACCC notes the following: 

• Competitors are not able to make complaints under the Retailer Alert Scheme. Only 
consumers are able to lodge complaints alleging that the name and/or package of an 
alcohol product raises concerns under the ABAP Code. 

• There are a wide range of alcohol beverages available on the market, and it is 
anticipated that only a small number of Retailer Alerts will be issued each year. 
Therefore, consumer choice in relation to alcohol beverages is likely to remain high 
following the implementation of the Retailer Alert Scheme. Similarly, Retailer 
Alerts are only likely to affect a small proportion of stock for any given retailer. 

• Suppliers will be able to have their product names and packages pre-vetted prior to 
the introduction of the product, which will help minimise the number of Retailer 
Alerts issued. 

• If a product is found to be in breach of Part 2 of the ABAP Code, then the supplier 
of the product will be given the opportunity to modify the product to ensure 
compliance with the code. 
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• Suppliers will also have the opportunity to appeal a decision of the Adjudication 
Panel within 10 days of being informed that their product was found to be in breach 
of Part 2 of the ABAP Code. 

• The Retailer Alert Scheme is voluntary. That is, no retailer or producer of alcohol 
beverages is obliged to become a signatory to the ABAP Scheme. 

Balance of public benefit and detriment  

6.84 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the proposed conduct is likely to result in a public benefit that will outweigh any public 
detriment. 

6.85 In the context of applying the net public benefit test at section 90(8)67 of the Act, the 
Tribunal commented that “something more than a negligible benefit is required before 
the power to grant authorisation can be exercised.”68 

6.86 The ACCC is satisfied that the Retailer Alert Scheme is likely to give rise to a public 
benefit by providing a national system for the removal of inappropriately named or 
packaged alcohol products from the market, thereby helping to reduce unsafe drinking 
patterns and/or underage drinking. However, the ACCC is concerned that several 
features of the Retailer Alert Scheme, namely the “grandfather” provisions and the sell-
down period, are likely to limit the effectiveness of the proposed arrangements. 

6.87 The ACCC considers that, if used inappropriately, the Retailer Alert Scheme may stifle 
creative marketing and lead to increased costs associated with product recalls and the 
need to amend packaging. However, the ACCC considers that the risk of the Retailer 
Alert Scheme being used inappropriately is outweighed by the benefits to be gained by 
the introduction of such a scheme. 

6.88 In addition, the ACCC considers that there are a number of features which limit the 
extent of the detriment likely to be generated by the Retailer Alert Scheme. In 
particular, the ACCC notes that: 

• The object of the Retailer Alert Scheme is to provide a mechanism for the removal 
of inappropriately named or packaged products, as such products may contribute to 
unsafe drinking patterns; 

• Competitors are not able to make complaints under the Retailer Alert Scheme; 

• Complaints are assessed by an Adjudication Panel whose members are independent 
of the alcohol industry; 

• Only a small number of Retailer Alerts are likely to be issued each year; 

• Suppliers will be able to modify their non-compliant products to ensure compliance 
with Part 2 of the ABAP Code; 

• Suppliers will be able to seek a review of the Adjudication Panel’s decisions; 

• The Retailer Alert Scheme is voluntary. 

                                                 
67  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
68  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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6.89 The Act allows the ACCC to grant authorisation subject to conditions.69 In this 
instance, the ACCC is satisfied that the public benefits arising from the Retailer Alert 
Scheme will outweigh the public detriments, subject to the following conditions: 

• That prior to the introduction of the Retailer Alert Scheme, the Applicants amend 
Section 4 of the ABAP Code’s Rules and Procedures to remove the “grandfather” 
provisions, such that retailers and suppliers will be obliged to cease ordering and 
supplying product the subject of a Retailer Alert, regardless of when the product first 
entered the market. 

• That prior to the introduction of the Retailer Alert Scheme, the Applicants amend 
Section 4 of the ABAP Code’s Rules and Procedures to remove the 45 day sell-
down period and require that non-compliant product the subject of a Retailer Alert 
be removed from the market as soon as possible, but no later than 14 days from the 
date the Retailer Alert is issued. 

• That the Applicants provide the ACCC with a report, by no later than 31 March 
2011, regarding the results of the independent review into the effectiveness of the 
Retailer Alert Scheme. The report must include details regarding the education 
campaign conducted in relation to the Retailer Alert Scheme. 

Length of authorisation 

6.90 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

6.91 In this instance, the Applicants have sought authorisation for a period of five years 
commencing on 1 January 2008. 

6.92 Only the Commonwealth Department of Health and Ageing expressly commented on 
the length of the authorisation period, suggesting that authorisation be granted for a 
period of three years, rather than five years. 

6.93 The Applicants have indicated that the Retailer Alert Scheme will be reviewed by an 
independent party three years after the scheme commences operation. The ACCC 
considers that the period of authorisation should reflect the timing of the independent 
review. 

6.94 Consequently, the ACCC proposes to grant authorisation to the proposed arrangements 
until 30 June 2011. 

6.95 This will also allow the ACCC to consider the extent and effectiveness of the education 
campaign being developed by the Management Committee to raise awareness of the 
Retailer Alert Scheme.

                                                 
69  Section 91(3). 
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7. Draft determination 

The application 

7.1 On 8 June 2007, Australian Associated Brewers Inc (AAB), Australian Hotels 
Association (AHA), Australian Liquor Stores Association (ALSA), Clubs Australia, 
Distilled Spirits Industry Council of Australia Inc (DSICA), Lion Nathan Limited, 
Liquor Merchants Association of Australia (LMAA) and Winemakers’ Federation of 
Australia (WFA) (together, the Applicants) lodged applications for authorisation 
A91054 and A91055 with the Australian Competition and Consumer Commission (the 
ACCC). On 30 August 2007 and 31 August 2007, the Applicants amended their 
applications for authorisation. 

7.2 Apart from Lion Nathan, which is seeking authorisation on its own behalf, the 
Applicants are all peak industry associations and are seeking authorisation on behalf of 
themselves and their members. 

7.3 Applications A91054 and A91055 were made using Form A and Form B (respectively) 
of the Trade Practices Regulations 1974. The applications were made under subsection 
88(1) of the Act to: 

• make or give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 of 
the Act (A91054); and 

• make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the effect, 
of substantially lessening competition within the meaning of section 45 of the Act 
(A91055). 

7.4 In particular, the Applicants seek authorisation in relation to certain aspects of a 
proposed Alcohol Beverages Advertising (and Packaging) Code (the ABAP Code) and 
its associated Rules and Procedures (together, the ABAP Scheme), which establish a 
system for the removal of inappropriately named or packaged alcohol products from 
the market (the Retailer Alert Scheme). 

The net public benefit test 

7.5 For the reasons outlined in Chapter 6 of this draft determination, and subject to the 
conditions below, the ACCC considers that in all the circumstances the arrangements 
for which authorisation is sought under: 

• Application A91054 are likely to result in such a benefit to the public that the 
arrangements should be allowed to take place; and 

• Application A90155 are likely to result in a public benefit that would outweigh the 
detriment to the public constituted by any lessening of competition arising from the 
arrangements. 

 



 

DRAFT DETERMINATION                                                                       A91054 – A91055 38

7.6 The ACCC therefore proposes to grant authorisation to Part 2 of the ABAP Code and 
Section 4 of the associated Rules and Procedures (the Retailer Alert Scheme) on 
condition that: 

• Prior to the introduction of the Retailer Alert Scheme, the Applicants amend Section 
4 of the Rules and Procedures to remove the “grandfather” provisions, such that 
retailers and suppliers will be obliged to cease ordering and supplying product the 
subject of a Retailer Alert, regardless of when the products first entered the market. 

• Prior to the introduction of the Retailer Alert Scheme, the Applicants amend Section 
4 of the Rules and Procedures to remove the 45 day sell-down period and require 
that non-compliant product the subject of a Retailer Alert be removed from the 
market as soon as possible, but no later than 14 days from the date the Retailer Alert 
is issued. 

• The Applicants provide the ACCC with a report, by no later than 31 March 2011, 
regarding the results of the independent review into the effectiveness of the Retailer 
Alert Scheme. The report must include details regarding the education campaign 
conducted in relation to the Retailer Alert Scheme. 

Conduct for which the ACCC proposes to grant authorisation 

7.7 The ACCC proposes to grant authorisation to Part 2 of the ABAP Code and Section 4 
of the associated Rules and Procedures until 30 June 2011, subject to the above 
conditions. 

7.8 The proposed authorisation is in respect of Part 2 of the ABAP Code and Section 4 of 
the associated Rules and Procedures as they stand at the time authorisation is granted. 
Any changes to the Part 2 of the ABAP Code and Section 4 of the associated Rules and 
Procedures during the term of the proposed authorisation would not be covered by the 
proposed authorisation. 

7.9 This draft determination is made on 12 September 2007. 

Further submissions 

7.10 The ACCC will now seek further submissions from interested parties. In addition, the 
Applicants or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act.  




