
EXPLORER CRUISE LINES PW L TD 
(A.C.N. 009 203 025) 

7 September 2007 

The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA ACT 2601 

Attention: Monica Bourke - Project Officer 

Dear Sir 

PHONOGRAPHIC PERFORMANCE COMPANY OF AUSTRALIA LIMITED 
APPLICATION FOR REVOCATION AND SUBSTITU'TION A91041 AND 
A91 042 

Further to your letter of 29 August 2007, we see the requirement for PPCA to 
publish a comprehensive list of protected music, both current and 
retrospectively, as both vital and essential for the following reasons: 

1. to provide greater transparency and facilitate consideration of direct 
dealing; 

2. to provide businesses the opportunity to play only non-protected music 
and therefore not be liable to pay licensing fees to PPCA; 

3. to provide businesses with the opportunity to conduct their businesses 
without fear of prosecution for inadvertently infringing copyright, 
prosecution of which PPCA is vigorously pursuing through its extensive 
inspections and prosecutions as referred to in its Chairman's Report at 
page 2 of PPCA's Annual Report for 2006; 

4. to ensure that PPCA complies with its obligations as a signatory to the 
Code of Conduct for Collecting Societies which was developed to 
assist in ensuring greater transparency and understanding in dealings 
between collecting societies and their members and licensees; 
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5. to avoid anti-competitive consequences whereby small businesses are 
forced to close due to inability to pay the increase in PPCA fees of 
1400% as a consequence of the Copyright Tribunal decision CT2 of 
2004. 

The effect of the decision of the Copyright Tribunal in CT2 of 2004 is to 
see the licence fees payable by the existing approximately 500 Tariff E 
licence holders rise from its current position of just over $1,000,000 pa 
to over $14,000,000 pa. 

The Copyright Tribunal at paragraph 200 of its decision states "one of 
the consequences of the introduction of the proposed licence fee may 
be to reduce significantly the number of nightclub operators who are 
prepared to pay the fee for the privilege of playing recorded music at 
their venues. Inefficient operators who are required to pay a market 
price for all of the services they require in order to conduct their 
businesses may be forced out of business. That is the nature of a 
competitive market". 

Businesses should not be forced to close due to not having the 
capacity to pay PPCA's greatly increased fees when the alternative of 
sourcing non-protected PPCA recordings would be available if PPCA 
published and identified the list of recordings over which they claim 
copyright protection; 

6. for the year ended 30 June 2006, PPCA's Annual Report states that its 
total revenue from its 42,613 licensees was $14.3 million. The effect of 
the Copyright Tribunal Decision CT2 of 2004 is to see PPCA's revenue 
double to over $28,000,000 by increasing its fees by 7400% from just 
500 of those licences. At no extra operating costs, PPCA will have an 
additional $14,000,000 to overcome any practical difficulties in 
providing to businesses a list of recordings for which they claim 
protection; 

7. the licensing regime is predicated on the basis that it is formed for the 
specific purpose of protecting copyright of specific music but PPCA are 
saying that they are not able or willing to identify to businesses exactly 
what music they are claiming protection of. At the same time they have 
adopted an aggressive policy of prosecuting any business that infringes 
copyright (refer Chairman's Report at page 2 of PPCA's Annual Report 
for 2006); 

8. failure of PPCA to provide to businesses a list of protected recordings 
was very prejudicial to the respondents in CT2 of 2004 of the Copyright 
Tribunal. 

A serious consideration by the Tribunal in setting the fee was an 
estimate of the protected music played by businesses as compared to 
non-protected music. 



'The Tribunal gave a discount of an arbitrary 20% for non-protected 
music which the respondents could not challenge as they had no way 
of identifying from their actual play lists which recordings were 
protected or not protected; 

9. with respect to the argument put forward by PPCA that to publish a list 
of its protected music would cause it some practical difficulties we 
would comment as follows: 

i) PPCA is deemed to be a not-for-profit collecting society and as 
such should take whatever steps are necessary, irrespective of 
any practical difficulties, to ensure that total transparency in their 
operations exists; 

ii) by its charter PPCA is required to distribute after deduction of 
reasonable operating costs, the net proceeds to specific and 
eligible artists and copyright holders. For PPCA to say that it 
has practical difficulties or is unable to compile both a current 
and retrospective list of its protected recordings, is tantamount to 
PPCA saying that although they are collecting licence fees from 
some 42,000 licence holders for playing protected recordings, 
they are not able to identify to those 42,000 licence holders 
whether those license holders are actually playing protected 
recordings or not; 

iii) by natural progression PPCA's inability to provide a list of its 
protected recordings means that it is unable to identify lawful 
recipients of the license fees collected on behalf of specific 
recording artists and copyright holders; 

iv) it is untenable that a privileged body with virtually a monopolistic 
position such as PPCA will not provide to the consumer a list of 
its protected recordings so that the consumer may have the 
freedom to elect whether it plays or does not play protected 
recordings; 

v) it is not acceptable for a collecting society such as PPCA to hide 
behind the veil of non-disclosure of its protected music and at 
the same time actively and aggressively pursue prosecution of 
businesses for playing protected music when those businesses 
have no way of checking which recordings PPCA are claiming 
copyright protection. 

This forces businesses to pay a licence fee to PPCA when it 
w o ~ ~ l d  not be necessary if they could identify protected 
recordings and elect to only play non-protected recordings; 

vi) it seems incongruous that PPCA cannot identify to businesses 
its list of protected music when at page 2 of its 2006 Annual 
Report the Chairman states: 



"The further development of PPCA 's enforcement program has 
also contributed significantly to income growth for the financial 
year. Many inspections were carried out across Australia, some 
of which ultimately resulted in proceedings in the Federal 
Magistrate's Court against businesses who were infringing the 
copyright of PPCA's licensors. All such proceedings were 
concluded in PPCA's favour"; 

vii) the PPCA inspectors who, following their "many inspections", 
successfully initiate legal proceedings against businesses for 
infringement of the copyright of PPCA licensors. Those 
inspectors were obviously able to clearly distinguish between 
protected and non-protected recordings. It is impossible to 
comprehend how the inspectors can carry out their duties if 
PPCA does not provide them with specific lists of their protected 
music; 

viii) the result of PPCA resisting the publication of a list of their 
protected recordings has the consequence of PPCA increasing 
its revenue by forcing businesses to pay licence fees due to the 
fear of being prosecuted for inadvertently breaching copyright. 
PPCA's profit should not be enhanced by its failure to pi~blish its 
list of protected recordings; 

ix) at page 2 of its Annual Accounts for 2006 the Management 
Report states: 

"It is pleasing to report that the number of PPCA licensors 
increased this year to over 580 copyright owners, and more than 
5,000 labels. PPCA continues to promote licensor registration to 
ensure the blanket licence covers the widest possible range of 
musical styes and artists, 

The number of Australian artists registered with PPCA under the 
Artist Direct Distribution Scheme also increased over the period, 
which resulted in an increase in the overall direct payments to 
arfists. All eligible artists are reminded to register each new 
recording with PPCA as it is released in order to maximise their 
potential annual distribution1! 

It is clear that PPCA, already has a system of identifying 
protected recordings in place. 

Conclusion 

With respect to the suggested alternative of compromising or limiting the 
extent of the list of protected recordings that PPCA publishes it is strongly 
supported that; 



1. As PPCA enjoys a virtual monopoly protection through its collective 
society position, it is encumbered upon PPCA to take whatever steps 
are necessary to avoid' anti-competitive behaviour resuiting from its 
privileged market position and publish its list of protected recordings. 
Small business does not have access to sufficient resources to make 
comprehensive submissions relating to changes to a licence regime 
which is clearly reflected at paragraph 199 in the judgement of CT2 of 
2004 where the Copyright Tribunal asserted that: 

"In the absence of assistance from the Nightclub mspondents, the 
economic and financial consequences of the increase for nightclubs as 
a whole thmughout Australia are a matter of pum speculation" 

Small business is unnecessarily being prejudiced by PPCA failing to 
publish its list of protected music. 

In addition: 

2. PPCA should be precluded from prosecuting businesses for breach af 
copyright for playing a recording not on their published list of protested 
recordings. 

The effect of this would be to encourage PPCA to use its extensive 
resources to overcome its practical difficulties and publish the most 
comprehensive list of protected recordings that it can compile and keep 
that list up to date. 

Yours faithfully 
EXPLORER CRUISE LINES P W  LTD 

GRAHAM J ~ R D I E  
DIRECTOR 




