
                   
 

 

 
6 September 2007 
 
 
 
Mr Gavin Jones 
Director 
Adjudication Branch 
Australian Competition and Consumer Commission (ACCC) 
GPO Box 3131 
CANBERRA ACT 2601 
 
 
Dear Mr Jones 
 
I write with regard to the submission made by West Australian Newspapers (WAN) dated 30 
August 2007 in response to the Australian Newsagents Federations (ANF) collective 
bargaining notification CB00003. 
 
The ANF submits the following information for consideration by the ACCC in assessing the 
validity of ANF’s collective bargaining notification: 
 
WAN argues that the proposed conduct “is likely to result in significant public detriments 
that will outweigh any public benefits and most importantly, is not in the interests of 
consumers in the state of Western Australia”. 
 
A performance based agreement will in fact bring about benefits to the public. These 
agreements are focused on increasing overall efficiencies between the parties. Increased 
efficiency on both sides would lead to better circulation to customers. 
 
“WAN is concerned that the collective bargaining proposed by the ANF, which would 
involve a substantial number of distribution agents dispersed throughout all areas of 
Western Australia, seeks a return to the past regulated distribution arrangements”. 
 
Collective bargaining for performance based agreements would not lead to a return to the 
past regulated distribution environment. Performance based agreements are considered as 
progressive and productive. The newsagent industry has been deregulated now for almost 
ten years and the ANF and its members have no desire to return to the past regulated 
distribution system. A performance based style of agreement demonstrates that newsagents 
want to be active with their partner in ensuring that the supply of newspaper products is 
efficient and effective. 
 
“WAN is concerned that such a situation would inherently result in distribution 
arrangements which do not address the individual circumstances of each distributor 
and in a more costly and inefficient distribution system, which will not be appropriate 
for WAN’s business or conducive to the ability of WAN to efficiently service home 
delivery customers and consumers in general”. 
 
A performance based agreement would result in distribution arrangements that do respond to 
the individual circumstances of each distributor. Mutually agreed KPI’s ensure that goals are 



 
 

achievable. Performance based agreements are more consultative and adaptive as opposed 
to the current contract which is completely inflexible. If you want to sell WAN products you 
have to sign their contract and if you do not like the terms and conditions then you are 
presented with a “take it or leave” it contract situation.  
 
The ANF at no stage in its collective bargaining notification proposed to formulate a more 
costly and inefficient distribution system. In fact, through performance based agreements the 
focus is on reducing costs for all parties and increasing overall distribution efficiency which 
would in turn lead to a greater level of service to home delivery customers and consumers in 
general. 
 
“The ANF’s collective bargaining proposal would appear to be primarily aimed at 
home delivery services and in particular increasing fees payable to distributors to the 
detriment of WAN subscribers and home delivery customers in general”. 
 
The ANF collective bargaining proposal is not solely focused on home delivery services and 
increasing fees payable to distributors to the detriment of WAN subscribers and customers in 
general. The focus is on reducing costs and increasing overall efficiency which will ultimately 
enhance profitability for all parties. This should not impact on WAN subscribers or home 
delivery customers in a negative way but rather the impact of performance based 
agreements should be positive through increased circulation and customer service. 
 
“Increases as the ANF proposes will, in turn, have an adverse impact on consumer 
welfare – that is, the loss of substantial public benefits (as recognized by the 
Australian Competition Tribunal) which result from low cost, efficient and broad home 
delivery of newspapers to the public”. 
 
The ANF believes that a performance based agreement approach would in fact enhance and 
continue to deliver the existing low cost and efficient broad home delivery of newspapers to 
the public. As a result there would be no adverse impact on consumer welfare or the loss of 
substantial public benefits as WAN claims. The focus of performance based agreements is 
on reducing costs and increasing efficiency not increasing costs to consumers. 
 
“As proprietor of the publication, WAN has every economic incentive to ensure an 
efficient and timely home delivery service to consumers. WAN’s position is focused on 
ensuring end costs incurred by the consumer of its publications are cost effective”. 
 
The newspaper publishers created the newsagent system primarily as a route to market for 
their publications. In the Australian Competition Tribunal hearings of 1993 it was recognized 
that the distribution system newspaper publishers has created did not allow the opportunity 
for business innovation or overall efficiency.1 Industry deregulation, it was envisaged, would 
provide newsagents with the opportunity to be more innovative and improve efficiency. 
Newspaper publishers responded to deregulation by developing individual contracts with 
newsagents and in doing so merely replaced the old news agency council system with 
individual “take it or leave it” contracts. 
 
“WAN’s focus is upon the efficiency of its distribution system and how that impacts 
upon its customers – not profitability issues across the news agency industry. WAN 
believes the ANF’s notification is misplaced to seek to drive broader issues for its 
members on the basis of WAN products alone. Each newsagent instead should be 

                                                 
1 Trade Practices Tribunal [41357]  Re 7-Eleven Stores Pty Ltd, Australian Association of Convenience Stores 
Incorporated and Queensland Newsagents’ Federation (Decision handed down 11 November 1994) p.42,683 



 
 

focusing on its own individual business and financial circumstances across the whole 
range of products it sells”. 
 
If WAN’s focus was on the efficiency of its distribution system then why does it not support a 
performance based style of agreement which ultimately pursues the goal of increasing 
efficiency and if WAN had another proposition to achieve a similar result then the ANF was 
open to receiving it. Profitability of the newsagency industry should be a concern for WAN 
because if the system is inefficient and not economically viable then ultimately newsagents 
cannot perform the effective distribution of WAN products which would have an adverse 
impact on consumers.  
 
Newsagents provide a low cost and efficient distribution and home delivery service to 
consumers. If the economic viability of this service is compromised then inevitably this will 
have flow on effects to both WAN and consumers through decreased circulation and 
dissemination of information.  
 
“WAN does not believe it is appropriate for associations to use collective bargaining 
processes to seek price increases to be passed on to consumers, particularly in a 
manner which includes a threat of collective boycott if their demands are not met”. 
 
Collective bargaining is an arrangement under which two or more competitors in an industry 
come together to negotiate terms and conditions (which can include price) with a supplier or 
a customer. WAN clearly demonstrates a lack of understanding of the collective bargaining 
process. The ANF’s application was focused on a performance based agreement that covers 
a range of issues within the industry. As stated previously, the ANF prefers pursuing an 
agreement that will ultimately lead to greater industry efficiency and service to the consumer.   
 
The ANF is not seeking to obtain protection from legal action in relation to any collective 
boycott arrangement through the current collective notification. The ANF does however 
reserve the right to use the collective boycott provision in a further notification should the 
current collective negotiations fail.  
 
It is instructive that this notification can be distinguished from the collective 
bargaining notifications lodged by a number of Queensland citrus growers, to which 
the ACCC did not object. In particular, this notification: 
 

• Involves a significant number of distributors representing a large geographic 
area of Western Australia; 

• Was preceded by an offer by the WAN to discuss with distributors any 
comments and suggestions they might have on the ways in which we might 
improve our systems; 

• Concerns the renegotiation of a complex delivery structure which is integral to 
our business and which is quite different from a price setting mechanism for the 
sale of citrus fruit; and 

• As noted above, includes the threat of a collective boycott. 
 
The ANF in its original collective bargaining application tabled 150 opt-in forms from WA 
newsagents. There have been a further number of opt-in forms received taking the total to 
around 170 from all over WA. WAN has in the past offered to discuss with distributors any 
comments and suggestions they might have on the ways in which they might improve their 
systems but this has been typically ignored. As a result, WA newsagents and members of the 
ANF sought assistance with getting the issues across to WAN at a higher level.  
 



 
 

WAN typically dictates change to the newsagent channel rather than work collaboratively with 
newsagents. The citrus growers notification is irrelevant to the ANF application for collective 
bargaining and we are unsure as to the relevance of WAN referring to it in its response and 
the issue surrounding the collective boycott have already been addressed and do not require 
us labouring the point any further. 
 
“The part of the ANF’s notification which states that collective boycott offers “the only 
other reasonable opportunity to facilitate change” and “ANF reserves the right to use 
this provision should collective negotiations fail” is objectionable. WAN considers that 
any attempt by the ANF to seek immunity from the ACCC for such a boycott is 
inappropriate and highly anti-competitive, particularly given the number of 
newsagents which the ANF purports to represent, the geographic area which those 
newsagents cover, and the significant, detrimental impact that such conduct would 
have on competition and the consumer”. 
 
The ANF recently advised WA newsagents to invoke the arbitration clause within their 
agreement concerning recent events around the late delivery of newspapers.2 The late 
delivery of WAN product was resulting in some newsagents working 16 hour shifts in an effort 
to distribute products. This presented newsagents with unacceptably high occupational 
health and safety (OH&S) risks. Including delivering and throwing papers during peak times 
when much of the public is about, driving and delivering with fatigue, not to mention 
significant impacts on family life.  
 
Over 100 distribution newsagents filed notices of dispute with WAN. WAN has commenced 
writing to newsagents advising them that there is no dispute and that there is no need to go 
to arbitration.3 Those newsagents that have already met with WAN walked away with no real 
definitive action plan or way forward.  
 
The ANF feels it is inappropriate for WAN to offer advice to the ACCC on how best to fulfil its 
regulatory obligations. If the ANF did lodge a collective boycott notification it will naturally 
have to satisfy the appropriate guidelines set down by the ACCC. It is uncertain the impact of 
what the actions of a collective boycott might mean to the consumer however, the ANF 
rejects WAN concerns about the detrimental impacts on the consumer. This argument might 
have been valid prior to digital media but newspaper circulation has been declining for 
sometime as people choose to read papers online as there is no cost and it is convenient. 
 
“In summary, WAN strongly submits that the ACCC should not allow the ANF 
notification, particularly with the threat of a boycott, as it is not in the interests of the 
broader community and consumers as a whole”. 
 
The ANF collective bargaining notification acknowledges that a collective boycott application 
might be considered in the future. By the ANF reserving the right to pursue it in the future 
does not invalidate the collective bargaining notification in anyway as both are separate 
processes. If WAN worked with the ANF toward realizing a productive collective negotiation 
then naturally any collective boycott activity would be redundant.  
 
A collective boycott is not a course of action the ANF or newsagents wish to pursue. WAN 
already conducts its business in a manner that is detrimental to consumers. Consumers 
already complain of consistently late deliveries of WAN. This is leading to a decrease in 
circulation and impacts on newsagents’ businesses. The newsagent wants to deliver the 
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3 See attachment ‘TAB B’ 



 
 

papers but can’t until WAN supplies them, but for the past 2 years they continue to receive 
product late from WAN. 
 
If WAN really had the consumers’ interests at heart they would have resolved their production 
issues by now or set a meaningful timetable to resolve them so that newsagents could deliver 
WAN papers to customers. The continued lack of on-time product by WAN demonstrates 
their lack of commitment to both the newsagent and consumer. 
 
“There are some thresholds issues which we believe need to be brought to the 
attention of the ACCC. These are: 

a) The ANF has suggested in its notification that WAN is a voluntary participant in 
the collective bargaining process. This is incorrect. Seeking comments by a 
party by a certain date and taking the absence of response as voluntarily 
participating is unusual. The ANF lodging a notification in this manner publicly 
suggesting agreement is provocative and inappropriate in a regulatory matter”; 

The ANF’s WA Branch Manager and WA Director met with the CEO of WAN, Ken Steinke 
back in July. The conversation was focused on the need to re examine the current 
newsagent contracts and to work collaboratively towards understanding the mutual problems 
with a view to resolution. WAN was advised at the time that ANF would write to them 
clarifying the discussions and a formal invitation be extended to progress matters.4 WAN 
advised that they were uncomfortable with the lodgement of a collective bargaining 
notification. It was explained to them, that this approach was necessary for accountability and 
transparency purposes. The notification would provide protection to the parties while 
negotiations were taking place. WAN’s reluctance to formalize arrangements with the ANF 
and ACCC appears to demonstrate that the indications given at previous meetings were 
misleading and merely were offered as pacification rather than a real genuine willingness to 
resolve issues. The ANF rejects WAN’s assertions. 

b)“The information provided by the ANF in relation to the commissions and fees 
paid by WAN is incorrect and the suggestion of declining returns is also incorrect – 
we have sought to correct this in this letter. We also believe the ANF is taking an 
extremely long bow to single out one publisher and claim returns from that 
publisher are threatening a small business viability when in all cases the business 
would be selling and distributing other newspapers and magazines and, in many 
cases, lotto, gifts, stationery and convenience foods and soft drinks. Any analysis 
of costs cannot be taken in isolation”. 

In WA, there are three types of newsagents, retail only, retail and distribution and distribution 
only. Retail newsagents stock a suite of other lines such as those outlined above, but the 
situation is much different for distribution newsagents. Distribution newsagents primarily 
deliver newspapers, and in WA, where there is only one locally published newspaper, this 
means predominantly WAN.  Distribution newsagents also distribute a small amount of 
magazines, however, this is on the decline as a result of direct magazine subscription and 
the availability of magazines through other channels since deregulation. The loss of higher 
margin magazine product has made newspaper delivery in isolation much less profitable.   

There is absolutely no question that the fortunes of distribution only newsagents in WA are 
dependent on WAN, and Member newsagents continually reinforce this message to WAN 
and the ANF.  Unfortunately WAN to date has elected to ignore this commercial reality. 

                                                 
4 This document was forwarded to the ACCC in ANF’s original collective bargaining notification. 



 
 

Distribution newsagents are particularly vulnerable to cost pressures because of the nature of 
the business. Newsagents do not have control over either the cover price of the product they 
sell or the delivery fee paid.  This leaves them extremely vulnerable to rising costs.  Unlike 
other industries that can exercise some control in this area (for example airlines have elected 
to charge consumers a fuel surcharge in the face of rising fuel costs), newsagents are unable 
to recover increased costs from the end consumer.   

It was envisaged by the Australian Competition Tribunal (ACT) that distribution newsagents 
would be a great new innovation for the industry. The hopes of the ACT have not been 
realized. Distribution newsagents in WA are increasingly giving up their businesses because 
of lost revenue, low returns and rising operational costs. Since May the ANF is aware of five 
(5) delivery rounds abandoned.  They cite that with the continual late supply of newspapers 
customers are increasingly deciding not have papers delivered.  Unlike other industries 
where in similar circumstances of non-performance the business could seek supply from 
elsewhere, the newsagent remains at the mercy of WAN and relies on the prompt delivery of 
product so they can then deliver newspapers to customers.  

WAN continually argues that they have the customer’s interests at heart, but the lack of 
improvement, the lack of consistency in deliveries and the disregard they are demonstrating 
towards their supply chain suggest otherwise.  The ANF is not making overblown predictions 
of doom or exaggerating newsagents’ predicament in WA – there have been five (5) delivery 
rounds abandoned since May and a number of other newsagents are now seriously 
questioning their ability to continue providing this delivery service to the people of WA.  It is 
unconscionable for a corporation to continue to have such a blatant disregard for the 
consumer and their agent all the while their profit continues to increase by around 13% and 
the ANF would submit WAN’s preoccupation is more about ensuring dividends to 
shareholders rather than the welfare of its agents and consumers. The ANF would argue that 
it is WAN that is looking at its short term profits in isolation. 

 “We would actually anticipate that the newspaper sales these days are a relatively 
small proportion of a newsagent’s overall sales. We would urge the ACCC to check 
each applicants position on this with verifiable data as this statement by the ANF as to 
the central basis of the business of a news agency appears to be questionable”. 

The above statement demonstrates the narrow view WAN has of the newsagent channel and 
only further demonstrates their limited of understanding of the importance of the supply chain 
and of the route to market that newspaper publishers created. The majority of the ANF’s 
collective bargaining opt-ins (over 95%) were received by distribution newsagents, and 
newspapers typically constitute the majority of their business. The ANF is more than happy to 
provide further information to the ACCC on this matter and we would welcome their inquiry. 

c) The information lodged by the ANF indicates a fundamental misunderstanding 
of the contractual relationship and distribution structure between WAN and its 
distributors. In particular it is important to understand the nature of the home 
delivery customer relationship is between WAN and the customer (particularly 
taking into account the prevalence of subscriptions) and not between the agent 
and the customer. The assessment of benefits and detriments are quite different 
when these facts are taken into consideration. The issue of public benefit 
should be determined by reference to the cost to the  customer, not whether a 
newsagents business is viable; and 

The ANF rejects WAN’s claim that the relationship is merely between them and the customer 
and the agent has no role the play other than distribution of the product. There is no disputing 



 
 

that the primary role of the newsagent is to distribute product via home delivery to customers. 
However, if the customer has a problem with a delivery the customer’s view of the 
relationship is very different. If a problem occurs, the customer inevitably sees the newsagent 
as the source and means of redress not WAN. If the customer has a problem and was to call 
WAN, WAN directs the customer back to the newsagent.  

The relationship is not as convenient as WAN represents. WAN controls the supply of 
product to the newsagent. The newsagent depends on the on time delivery of WAN products 
by WAN in an effort to service home deliveries to the customer. If WAN breaches this 
responsibility then the newsagent and ultimately the consumer suffers through not receiving 
their paper on time or through reduced circulation. If WAN was truly considerate of its 
important role of disseminating information to the public then it would be working toward 
ensuring the newsagent receives product on time so that it can fulfil this obligation.  It is not 
the newsagents’ actions that are leading to detriments to the customer but rather the 
inefficiencies and inability of WAN to meet its contracted obligations to deliver product at a 
time that enables the newsagent to meet its contractual obligations. 

d) “The collective bargaining arrangements described in the Form GA are 
uncertain in scope, with the result that it is not possible for WAN to determine in 
scope, with the result that it is not possible for WAN to determine, with a 
sufficient degree of specificity, the arrangements in respect of which the ANF is 
seeking immunity.” 

The ANF’s collective bargaining notification was clear in its intentions. Performance based 
agreements are not a new commercial principle and are well accepted in other industries. 
If WAN was not acquainted with the principle it would not have taken too much research 
to realize that they are productive agreements that drive overall industry efficiency and 
reduce costs from the supply chain enhancing overall profitability of the parties.  

The ANF suggested performance based agreements as an option and should this not 
have been feasible for the industry would have welcomed WAN feedback on an 
alternative model. It is disappointing that WAN has not offered a solution yet they have 
been highly critical of the suggested approach of the ANF. The ANF is somewhat 
surprised by the approach of WAN to attack the merits of a performance based 
agreements system. 

“Irrespective of WAN’s view that the collective bargaining conduct proposed by the 
ANF is likely to result in significant public detriments that will outweigh any public 
benefits [and will have a significant and detrimental impact on competition], the 
threshold issues set out above also appear to undermine the validity of the ANF’s 
notification”. 

The ANF rejects WAN’s assertion that the proposed conduct would result in significant 
public detriments that will outweigh any public benefits and lead to a detrimental impact 
on competition. WAN has not made a compelling case outlining how the proposed 
conduct would be detrimental to the public or lessen competition.  

The proposed conduct outlined by the ANF through the use of performance based 
agreements would in fact result in public benefits. Increasing efficiencies would result in 
better serviceability across geographic locations which will ultimately flow on to the 
consumer through greater dissemination of information and customer service. It would 
also mean that customers would get their paper on time for a change and WAN would 
finally resolve “teething issues” that have been ongoing for a number of years.  



 
 

The ANF would argue that the current contracts that WAN have actually lessened the 
opportunity for competition. WAN through locking newsagents into take it or leave it 
contracts (with no end date or scope for review), created a distribution system that is low 
cost and efficient for them that in all likelihood would not stand the market test. If WAN 
was truly preoccupied with competition issues then it would be an interesting test to see if 
their route to market would stand the commercial test with other distribution outlets.  

“On a conceptual basis, WAN also believes this collective bargaining proposal is 
misplaced. We are rapidly bringing on stream our new printing presses to deliver a 
superior product to our customers. To the extent the process has involved some 
teething issues with the new plant, these are being addressed and we are in the 
process of contacting distribution agents individually to discuss any concerns. 
While we welcome any suggestions that our distributors may have regarding the 
performance of our distribution arrangements and will take any comments 
onboard, we prefer to deal with individual distributors flexibly, on an individual 
basis. We consider that this flexible approach – as opposed to a “one size fits all” 
approach - continues to be appropriate in this situation where there are differences 
on an individual basis, depending on individual circumstances. For example, the 
existing arrangement with our distributors accommodates the payment of 
additional allowances to those distributors who have difficult territories to service. 
It is out preferred approach to review matters individually, with a view to seeking 
the most efficient outcome for the benefit end consumers”. 

The ANF has been working with WAN for sometime and for the past couple of years 
newsagents have been told that things would get better as new printing presses and 
processes come online. The teething issues WAN refers to have not improved and it seems 
clear that they are either unwilling or incapable of resolving their “teething issues”.  
 
The ANF is offering WAN the opportunity to work with them collaboratively to improve and 
resolve issues. The ANF notes that WAN prefers to deal with distributors on an individual 
level with regard to issues and we accept this approach in theory. However, newsagents 
have tried raising problems and concerns at that level directly with WAN for a significant 
amount of time without any real progress or response. It was at this point, that newsagents 
asked the ANF for assistance at elevating concerns to the senior management of the WAN. 
The ANF has found the response from WAN at a CEO level to be typical of the response at 
the individual newsagent level – that is pacification and no real resolution.  
 
The ANF does not accept WAN’s suggestion that they are accommodating to problems. As 
recently as August, WAN experienced printing problems which forced the late delivery of 
product to newsagents. Newsagents as a result had to work in unsafe conditions to ensure 
that customers received their home delivery. Individual newsagents approached WAN for an 
allowance to cover the extra cost of employees working longer hours. WAN responded the 
following day to distributors that although they had production issues they were not willing to 
pay any additional allowances to compensate them for the late delivery of their product.5 The 
continual production delays and late deliveries by WAN of newspapers to newsagents is 
hardly an efficient outcome that is of benefit to the end consumer.  
 
“Naturally in these circumstances, particularly given the nature of the relationship, the 
home delivery fee is not set by the distributor”. 
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ANF does not dispute that it is appropriate for WAN to determine the home delivery fee 
payable by the end customer.  Indeed, ANF’s position is that these fees should have no 
bearing on the income stream from WAN to newsagents.  WAN should, or otherwise should 
be compelled, to pay a fair and reasonable fee for the process of distributing their products to 
the end consumer.  How they elect to treat this cost of doing business, whether by passing it 
on to the end consumer or absorbing within its business operations, is quite rightly a 
commercial decision for WAN. 
 
“WAN has concerns with a Notification which has as a fundamental basis an increase 
in price to consumers”. 
 
This concern is repeated throughout its response. WAN’s continuing assertion that ANF’s 
focus is to increase the cost to the consumer is clearly wrong.  The way in which WAN 
chooses to deal with any potential increase in fees payable to newsagents is entirely up to 
WAN.  To paraphrase from their statement on page 6, and to adopt the commercial attitude 
WAN espouses to newsagents, ‘The impact on business’ costs should be taken as a whole 
and not in isolation relating to one cost of doing business’.   
 
In 2006-07 WAN reports a 13% increase in both revenue and EBITDA6 suggesting great 
scope for it to absorb any increase in costs it feels may have an adverse affect on the end 
consumer.  Making the continual assertion that an increase in newsagents’ income will 
increase costs to consumers must be taken to mean that WAN places a higher value on 
shareholder returns than its customers. 
 
Page 7, WAN submission paragraph 1 
 
WAN includes discussion on the split delivery fee on page 7, noting the difficulties 
experienced by newsagents in managing the distribution of split publications. WAN takes the 
opportunity to note that the two sections of the publication are now of equal size making them 
easier for the newsagent to manage.  Not unsurprisingly, WAN has failed to mention the 
impact of its recent changes on newsagents’ delivery timetables.   
 
As a direct result of WAN’s operational changes which have resulted in the late delivery of 
newspapers to newsagents, newsagents are now often forced to make a second delivery to 
customers.  A second delivery run has numerous negative implications for newsagents within 
a shortened timeframe, including financial, operational, occupational health and safety and 
lifestyle.  The manner in which WAN has approached this current challenge, and the lack of 
regard they have demonstrated towards a key business partner during a period of duress of 
WAN’s making, does little to support WAN’s claim of working constructively with distributors.   
 
Ultimately it must be recognized that if the current contractual arrangements between 
newsagents and WAN are an example of equitable business arrangements at work, it is 
surprising that over 90% of WA distribution only newsagents have ‘opted-in’ to the collective 
negotiation process. 
 
“…the collective bargaining arrangements contemplated by the ANF will lack the 
flexibility inherent in the current distribution arrangements which in turn, have 
resulted in significant public benefits in the form of low cost, efficient and timely home 
delivery systems”. 
 
 
                                                 
6 2006-07 results of key media companies, The Australian Financial Review, Marketing & Media p.51, Monday 3 
September 2007  



 
 

ANF simply does not understand this statement on two levels: 
1. Under the current arrangement WAN provides newsagents with a standard 

agreement and there is very little, if any, difference between these agreements.  Any 
flexibility is limited to changes instigated by WAN and rarely does this occur to the 
benefit of the newsagent. ANF challenges WAN to provide evidence to the contrary; 
and   

 
2. ANF is proposing a performance based agreement style contract to drive overall 

efficiency across the newsagency industry. It is not the ANF’s intention to suggest, let 
alone negotiate, a ‘one size fits all’ agreement for newsagents. In contrast, it is ANF’s 
intention that both parties to any resulting agreement be subject to certain KPI’s that 
are negotiated between the parties and may vary from newsagent to newsagent.   

 
It is likely that collective negotiation will result in increased flexibility than under the current 
arrangement. In addition, in line with the objectives of the TPA, it is likely that collective 
negotiation will apportion this flexibility more equitably between the newsagent and WAN.   
 
“Ultimately, it is our objective to deliver our publication to our customers in a manner 
which, in our view, is the most timely and efficient and which minimises costs to the 
end consumer”. 
 
The ANF would highlight that WAN’s objective fundamentally ignores the supply chain (the 
newsagent) as a major component of newspaper distribution system. The newsagent has a 
closer relationship with the subscribing public than WAN ever has. The agent is, in the 
customer’s mind, the responsible entity for the timely and efficient delivery to them - the end 
consumer – not WAN.  
 
“We believe that the return which we offer to our distributors and shop distributors is 
fair and commensurate with the effort they expend and the job that they do”. 
 
It is important to recognize that the lodging of ANF’s Notification and the subsequent 
assessment of the Notification by the ACCC are not designed for the ACCC to assess 
whether newsagents are appropriately renumerated by WAN.  In contrast, the review of the 
Notification by the ACCC is designed to determine whether ANF should be afforded a legal 
framework by which it can seek to negotiate alternative arrangements on behalf of its 
consenting Member newsagents with WAN. Discussions on fees would form one part of this 
negotiation.   
 
“It seems to us to be inherently anti-competitive for a third party association to seek to 
impose a news distribution structure on a publisher”. 
 
ANF does not and will never have the ability to ‘impose’ conditions on a publisher and this 
statement demonstrates a lack of understanding of the collective negotiation process.  ANF is 
seeking approval from the ACCC to engage in legal negotiations on behalf of its consenting 
Member newsagents. These negotiations will hopefully result in new, improved and mutually 
agreed arrangements by which newsagents deliver WAN’s products to customers.  It is WAN 
that currently has the ability to make unilateral decisions that affect the commercial returns, 
operating conditions and even the lifestyle of newsagents.   
 
This current one-sided arrangement is even acknowledged by WAN in its statement that: 
 



 
 

 “Whilst we are confident that efficiencies will improve, it may well be that the 
requirements placed upon our distributors will change in consequence of our 
changing production methods”. [emphasis added] 
 
“To this end, we have invited our distributors to suggest ways in which the current 
distribution arrangements could be improved and we are happy to engage in a 
constructive dialogue on those points”. 
The current survey WAN has initiated (as of Monday 27 August)7 purely reflects sales data 
and gives no indication of the demands managed by a newsagent in conducting a home 
delivery service. WAN’s survey is hardly a ‘constructive dialogue’ as it neither addresses 
pressing issues identified by agents such as late deliveries; nor any one of the many 
concerns continuously raised by agents. 
 
“WAN strongly objects to any suggestion by the ANF that it would use a collective 
boycott as a reasonable opportunity to facilitate change should collective negotiations 
fail”. 
 
Predictably WAN has objected to the ANF’s inclusion of collective boycott in its Notification. 
ANF’s intention in its Notification to collectively negotiate is to achieve greater industry 
efficiencies and a more equitable partnership between newsagents and WAN. The ANF 
advised WAN in advance of its intention to submit a Notification to provide the ANF with a 
legal framework for the informal discussions already initiated between ANF and WAN. The 
ANF is disappointed that WAN has perceived the ANF’s Notification as an adversarial action 
when this was not the intention of the ANF.   
 
The ANF recognizes that the relationship between newsagents and WAN is entirely symbiotic 
and the on-going success of WAN is absolutely vital to the future of newsagents in WA. As a 
member driven organization, ANF is merely the vehicle by its Members are seeking to 
negotiate positive and mutually beneficial change that have proven to be impossible at an 
individual level. 
 
The ACCC would be aware that ANF has merely reserved its right to consider an application 
to collectively boycott in the event that negotiations between the ANF and WAN fail.  Any 
subsequent boycott would need to be approved by ACCC on the basis that there are 
justifiable competitive reasons to warrant it.  This position simply does not equate to the 
“threat” referred to by WAN. 
 
Further, the ANF finds it interesting that WAN objects to a collective boycott on the basis of 
the public detriment caused, presumably, by the absence of home delivery facilities for its 
customers. At the same time, WAN notes that a newsagent’s business viability, and its 
subsequent ability to continue providing a home delivery service to customers, is of no 
concern in this regard.   
 
“‘The determination of the newsagent home delivery fee that can be passed on to 
customers has been made by WAN on an ad hoc and sporadic basis. The 
inconsistency of this approach has disadvantaged newsagents by not allowing 
customer fee increases to follow the increases in associated costs for providing the 
delivery service. As the control of costs is crucial to the achievement of a pleasing 
personal income for the newsagent, relying on WAN as a third party to make these 
decisions leaves the newsagent out of control of their business.’ The above paragraph 
would appear to be at the heart of the ANF’s Notification”. 
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The ANF believes WAN to have taken the comment on home delivery fees out of context and 
highlighted this one concern above the range of others proposed for collective negotiation. 
The ANF’s notification does not concentrate on an increase in home delivery fees but rather 
emphasises Performance based agreements as being ‘at the heart’ of our proposals and as 
the main facilitator of real change for the industry as a whole.  
 
The ANF is unsure as to why WAN has incorporated a summary of the TPA’s prohibitions 
2(a) and (b) regarding anti-competitive conduct in their submission. Conversely, the ANF has 
identified the following point of that summary as representative of the WAN’s current 
contracts: 
 
(2) A corporation shall not: 
(a) make a contract or arrangement, or arrive at an understanding, if: 
(ii) a provision of the proposed contract, arrangement or understanding has the 
purpose, or would have to be likely to have the effect, of substantially lessening 
competition; 
 
The ANF would argue that WAN’s contractual agreements are anti-competitive as they 
disregard an essential rollover or review provision binding newsagents indefinitely to the 
terms specified by WAN. Newsagents have no effective form of redress or dispute resolution, 
the only alternative being to walk away from their business – often sacrificing their investment 
and livelihood.   
 
“Here what is being sought to be negotiated by the ANF is prices for the home delivery 
of newspapers and an attempt to have those prices increased to home delivery 
customers of one publication across the State of Western Australia. This is quite a 
serious matter and such price increases inherently would appear to have a significant 
impact on competition”. 
 
The ANF is not seeking a price increase for customers. ANF’s notification has proposed 
negotiations over the delivery fee for newsagents. Given that the State of Western Australia 
is presided over by one main newspaper – The West Australian - it is not apparent as to how 
a negotiated fee for newsagents would affect competitive elements of the delivery service in 
WA. 
 
“Suggesting that distribution costs of one publisher have such a dramatic impact on 
the financial viability of individual newsagents is difficult to accept. If this occurs in 
relation to particular distributors who are facing difficulties, this is something which 
we are happy to discuss on an individual basis”. 
 
WA newspaper distribution exists in a monopoly system controlled by WAN. For example 
Hillarys News Round generates 98% of their business turnover from The West Australian 
publication. This is typical of delivery only newsagents across the State. The Notification 
lodged by the ANF specifically addresses WAN’s monopoly as the means by which a 
newsagents’ viability is largely dictated by the company and its efficiency. 
 
The ANF is aware of various agents’ attempt at communicating to WAN these difficulties 
faced and the lack of recourse available to them as a result of their take it or leave it 
contracts. The ACCC is aware of the overwhelming dissatisfaction felt across both retail and 
distribution only newsagents in WA and has received in excess of 100 opt-in forms 
supporting ANF’s collective negotiation proposals. 
  



 
 

As is the nature of the ACCC bargaining process, discussions with distributors who are 
‘facing difficulties’ and searching for remedies are best done collectively. If WAN would 
genuinely prefer to discuss issues on an individual basis, they would be doing so more than 
100 times over.  
 
On the other hand, if WAN’s process of discussing with agents on an ‘individual basis’ takes 
the form of the recent arbitration ‘dispute’ handling8 then the WAN is effectively leaving 
agents with no form of redress. The ANF would be interested to know how WAN would 
suggest their distributors effectively seek a durable solution to remedy the inefficiencies of 
the WA newspaper distribution system.  
 
“We are happy to consider discussions with the ANF on cost pressures for home 
delivery, but we do not believe that overall price negotiation in the manner suggested 
by the ANF is good for consumers”. 
  
It is true that a delivery newsagent’s viability benefits consumers. If the delivery agents 
providing this service to the public fall bankrupt or continue to walk away from their 
businesses as a result of continually running at a loss, the delivery service will diminish and 
this method of dissemination of information will cease - this does affect the consumer. If the 
delivery service continues to function inefficiently (as the evidence in WA suggests) and 
customers are consistently dissatisfied with their service as a result of newsagents’ 
incapacity to perform deliveries efficiently, customers too will walk away from the service to 
WAN and newsagents’ collective detriment. The only party under the current arrangements 
with the capacity to remedy this threat and iron out these inefficiencies is WAN.  
 
The ANF acknowledges the Distributors Handling Fees vs Consumer Price Index graphs for 
the West Australian supplied by WAN in their submission. The ANF provides evidence to 
refute this information and attaches it as subsequent appendices. In addition, the ANF has in 
its possession 2 completed reports by external specialist consultants in the fields of OH&S 
and logistics to substantiate our industry position. Both reports can be made available to the 
ACCC if they deem it beneficial to this inquiry.  
 
SUMMARY 
 
The ANF’s collective bargaining notification is not solely focussed on price as WAN suggests. 
The ANF is attempting to examine supply chain as a whole in an effort to increase business 
efficiency for all parties and reduce costs. The overall effect of this approach is beneficial to 
business and the end consumer. Performance based agreements are just one solution 
offered by the ANF to WAN to achieve this aim yet while they have been highly critical of this 
approach they have not offered an alternative option in moving forward. The ANF is open to 
considering another approach but ultimately feel that the concept of performance based 
agreements is well accepted in the modern day corporate environment. These types of 
agreements do increase individual flexibility and productivity.  
 
WAN’s track record to date clearly demonstrates that their current individual approach is not 
working for their agents and ultimately the end consumer. Over 170 opt-in agreements further 
illustrates that an individual remedy is not available to newsagents and a collective approach 
is more appropriate in an effort to improve business for all parties. The performance based 
style of agreement proposed by the ANF is a holistic approach to the industry ensuring an 
efficient and viable distribution channel. The focus, is not as WAN suggests, merely on price 
or an increase in cover price for the consumer.  In addition, the collective boycott argument 
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relied on by WAN is nothing more than a poor attempt to divert the focus away from the real 
supply chain issues, and on that basis should be ignored whilst at the same time it 
demonstrates WAN’s lack of understanding of the collective boycott process. 
 
The ANF respectfully requests that the ACCC gives favourable consideration to the ANF’s 
collective bargaining notification. 
 
Should you have any further enquiries regarding this matter please telephone Don MacAskill, 
National Policy Manager on telephone (02) 8425 9600. 
 
Yours sincerely 
 
 
 
 
 
Rayma Creswell 
Chief Executive Officer 
Australian Newsagents’ Federation Limited 
 
 
 
 
 
 
 
Appendices: 
 
Appendix 1 – Consumer Price Index All groups 
 
Appendix 2 – The West Australian (Monday – Friday edition) Relative Price & Size (table) 
 
Appendix 3 - The West Australian (Monday – Friday edition) Relative Price & Size (graph) 
 
Appendix 4 – The West Australian (Saturday edition) Relative Price & Size (table) 
 
Appendix 5 - The West Australian (Saturday edition) Relative Price & Size (graph) 
 
Appendix 6 – The West Australian (Monday – Friday) Real Cover Price & Delivery Fee (table) 
 
Appendix 7 - The West Australian (Monday – Friday) Real Cover Price & Delivery Fee 
(graph) 
 
Appendix 8 – The West Australian (Saturday edition) Real Price & Delivery Fee (table) 
 
Appendix 9 – The West Australian (Saturday edition) Real Price & Delivery Fee (graph) 
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.Puniuent to the tams of our Oistrib~tlm Agr€tcwnent with you, wo have appplnt.d you as a 
dibtrbutor within a defined territory to distribute our publicatkna end to ect re o v  agent for 
the pup086 of contracting wlth customers who wish to pu~h?lse tna pUbltWions. 

Pursuant to the Ierms at the DiribuUon Agrmment you ate obobhged to accept delivery of the 
gubbcatime and to dellver thorn In the nrrnnef In whkh wa instruct you f m  U r n  ta the. 

There ia no dispute between us in &ation 10 the mattem fabad by you, T h m  b no need kr 
us b obtsln your consent to a varirtton In our distribution mquirernen#. T'h& blstribution 
Agreemtnt whfeh w$ have with YOU entit163 US fO vary our delivety InsMbns from tins0 tO 
time f we kllsve to. be In ths best rntere8b of o u r  bWnes6 and that of our euotoero.. 

Owen Lha (hero is no dhptle between u$, the 8rkhtlofl clause b DMbuVion ~~Gernent  
does not apply and there Is no need for us to meet with you. 

We are obviously wan of the changes that . h m  tgd#n place in out distrwon 
requimsnts. In UIG mafn, these have been driven by the sdJc~t of &e w pdrrtfng p m s a  
which 8b0~ld rrttimabely operate tor our rnufud bm& a. . 

We en &ently 'condubing a lhorcugn nviw of our ditdbution mngements. h tnc 
mumu ol fist revlew we will take Inb acebunt the oornmsnh msds by you md a number of 
you  colaaguea who have addressed tdonlics1.ktt.a to u8. 

'We Wjll also be In touch ~ 4 t h  you to undwSbnd mom thoroughly the diCTilles Wlch you 
might efperlence at en indivfBual level within your burrinsrm. . . 

Thr Austrsllen Newsagents Fedemtlan Ir not a uarty to our agreement win you. We ao not 
rntend to: communicate wiVl them ex to dbours Nth ttnrn any matter pertalnhg 60 our 
oontractubl mrngementp with you. 

. 

Newspaper Home, 5Q nasler Road. 
., . . ,  -.. ....-- ~ a b o r n a P ! W e s a m  AuWelie, 8017 

vm*l kdd-s*: QPCl BOX bleg, CWlh 8LWO 
far: (08) 9482 8080 Telephone; (W) 9962 31 11 

w w ~ m b ~  



Dear Distributor, 

I wish to give you r brief update on tho pugrow of the new configuration of our 
Saturday edition 

As you are probably ewrre, the change has Men widely welcomed by readom 
end idvertisers. It has resulted in e more eppeoling product, ~ n s l b l y  dlvldrd 
en d prese nted. 

t.towever, we ere also awere that the MW configumtion has resulted in later 
deirveM8 10 you On n9 189 two Frielays than wes 1ntb9lJy expected. I 
epprechte your efforts to ovarcome t)uso prc~blem~, end spologire for any 
communication difficultl~s, pertlculerty those thet occurred in the first week. 1 
assure you met everybody at WAN wor)ring Just as hard es you to mintmiss 
any diflkultles. 

The split deliveries will now continue in th~s fonn for the foreweeble future. You 
wauM be aware thet WAN deer pravlde an euh payment br this delivery. You 
will 8 6 0  be aware that for many dktrlbuton, WAN a lrio del i in  some Saturday 
&sues directly to major shops, but passes on the full sales hendiing fee to the 
didrbutars rtrgerdless. $re also open to discuss partlcubr short-term 
!sues caused by our lateness or other problems. 

The needs o f  our readers must come flrst Ibr both the company end for 
distributors, and we belleve the new krmet is the best result far neders. It sko 
echwea the obpctive raised by rnsny distributors directly wlth us that two 
roughly equel &ions are prefemble to one brge end one mal l  section for 
distribution purposes which rs the formst that has h e n  in plrco since lest 
Septernba r. 

If we a n  help with run schedules, please fael free to contact us with 
suggestions. I will keep you up4odafe with dovebpmnts In coming weeks, 

Again, thank you for your ~ N ~ f f s .  

Yours sincerely, 

Ken Stelnhe 
Maneging Director 
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