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Dear Mr Gregson 

PPCA Application for Revocation and Substitution of Authorisations: ref: A91041-A91046 - Further 
Submission in relation to Draft Determination of 18 July 2007 

PPCA appreciates the opportunity to make a further submission on the Draft Determination of 18 July 2007 in 
light of the pre-decision conference on 14 August 2007 and recent further submissions by other interested 
parties. 

Pmtected and unprotected recordings 

As was no doubt apparent to the Commission, both our comments at the pre-decision conference and those of 
many others were directed to the issue of whether or not PPCA should be obliged to produce a comprehensive 
list of recordings for which it is able to grant a licence and, further, to identify whether or not they are protected 
under the Copyright Act for broadcast and public performance purposes. 

We have already made detailed submissions to the Commission on this issue, both in writing and at the 
conference. We do not consider that there is anything more that we can usefully add to that analysis, but we 
would be more than happy to provide any further information or answer any further queries that the Commission 
may have on this issue. Suffice it to say: 

that no comprehensive list of recordings commercially released throughout the world exists anywhere in 
the world; 
that, even if an extensive list could be created, PPCA simply does not have, nor can it reasonably obtain, 
the necessary information to determine definitively that a particular recording is not protected for 
broadcast and public performance purposes; and 
that PPCA would simply be unable to comply with any such condition and, as such, its inclusion in the final 
determination would render the authorisation irrelevant. 

Many submissions were made on this point by other interested parties, both in writing and at the conference. 
What was clear to us, and we trust the Commission, is that they all had one central objective regardless of the 
way in which they were expressed. In short, it appears that a number of parties are not overly interested in a list 
of protected recordings - rather, they are looking for PPCA to publish a definitive list of unprotected record' 
so that they can seek to avoid any obligation to obtain a licence. f ZL, .. g ^ 
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PPCA would like to make a number of responses to that proposition: 

As previously articulated at length, PPCA is simply not in a position to create a comprehensive and up to 
date list of unprotected recordings, given the enormous volume of recordings released in Australia and 
internationally, and the complexities of the Australian copyright regime. 

The costs of creating any significant list of recordings that PPCA reasonably considered were not 
protected (subject to all necessary caveats) would be prohibitive (see our earlier submissions on this 
point). Creating such a list would, in effect, require PPCA's stakeholders (labels, recording artists and 
licensees) to incur the costs of helping others avoid any obligation to require a licence. The possible 
benefit to what we expect to be the relatively few licensees who would seek to take advantage of such a 
list would be out of all proportion to the significant detriment experienced by the substantial number of 
PPCA's stakeholders and licensees. 

We believe that this issue must be examined in the light of the counterfactual world in which there is no PPCA. In 
such a world, each user is still faced with the very complex decision as to whether or not a recording is likely to 
be protected. However, the users are substantially worse off because they will be obliged to deal with 
substantially more licensors in order to obtain the necessary licences. 

There is no obligation on the part on any user to obtain a PPCA licence. They can, if they wish, decline to take 
out a PPCA licence and, instead, negotiate deals with individual licensors. In other words, PPCA is only one of 
the options available to licensees. PPCA is not a monopoly provider (as has been wrongly asserted in more than 
one submission) - PPCA is a non-exclusive licensee of the rights. In addition, section 108'of the Copyright Act 
grants users of sounds recordings a statutory licence to perform them in public (i.e. the copyright owner, and by 
extension PPCA, is not in a position to withhold a licence for public performance) provided that the user agrees to 
pay equitable remuneration (being that which is agreed with the owner of copyright or, failing agreement, as 
determined by the Copyright Tribunal). A similar provision (section 109) applies to broadcast licences. 

Furthermore, it is misconceived to describe PPCA as the licensor of specific recordings. Rather, recognizing the 
extraordinary complexity of the decision-making process required under the Copyright Act, PPCA offers a service 
whereby a user is absolved from the need to undertake that complex analysis - a user can simply take out a 
blanket licence. In recognition of that complexity, and the fact that inevitably some of the recordings played by 
licensees will be unprotected, the Copyright Tribunal has adopted the approach of reducing the licence fees 
otherwise payable to PPCA in recognition of that fact. As we have mentioned in our earlier submissions, in the 
recent nightclubs and dance party tariff review, the Copyright Tribunal discounted the rate sought by PPCA by 
20% to account for the use of unprotected recordings in the nightclubs and dance party sectors. 

PPCA has no difficulty whatsoever with increased transparency. Our concern is only to ensure that whatever 
conditions are imposed are workable and that they do not impose an unreasonable cost burden on PPCA's 
stakeholders and existing licensees, whilst delivering little or no benefit to potential licensees. We stand ready to 
work with the Commission on the development of a workable condition if it was thought that, despite our 
submissions, a prospective list of protected recordings would be of use to potential licensees. 

PPCA 's records of past distributions 

During the pre-decision conference, a number of parties submitted that PPCA should provide a retrospective list 
of recordings determined by PPCA to be protected for distribution purposes. The Commissioner also asked 
PPCA about the nature of PPCA's records of past distributions. 

PPCA has a number of practical concerns about the creation of a retrospective list of such recordings. Over the 
last ten years (particularly over the last 5) there has been significant growth in the number of licensors allowing 
their repertoire to be incorporated in PPCA's blanket licence. By way of illustration, in mid, 1996 PPCA had some 
56 licensors, by mid 2002 185 licensors, and today there are in excess of 650. This means that a list based on a 
distribution made in 1996 would not cover the repertoire of almost 600 of PPCA's licensors. 

In any event, as every distribution has been treated as a discrete process, and since we do not keep working 
notes about each distribution pool, at this point we have been unable to determine how we could recreate the 
portion of the distribution relevant to broadcast and public performance income for prior years. 

There have also been a number of changes to Schedule 3 countries in the last ten years, increasing the number 
of protected recordings. For example, in 2001 Canada, Slovakia and the Netherlands became Schedule 3 



countries. As we have previously explained, the number of protected recordings also significantly increased as a 
result of the expansion of the connecting factors following the introduction of performers copyright in 2004. 
Consequently, changes to copyright law, both domestically and internationally, over the last 10 years have 
increased the number of recordings protected for public performance and broadcast in Australia. For that reason 
alone, publication of a retrospective list of protected recordings based on PPCA's distributions would not cover a 
significant number of protected recordings. 

How many recordings can easi/y be classflied as protected? 

During the pre-decision conference, the Commissioner asked PPCA how many recordings may be easily 
identified as protected. 

We have reviewed our distributions for the year ending 2006 and have identified that approximately 60,000 
discrete recordings were reported to us as having been used in the previous distribution period. In accordance 
with our normal distribution process, PPCA used its best endeavours (subject to available information and within 
resource constraints) to analyse these recordings to determine whether the recordings were protected for the 
purpose of distribution. If (as is often the case) complete information about the recording is not provided or 
available, PPCA staff then conduct internet searches to attempt to discover information about the artist, record 
label and place of recording. This information is usually easy to obtain for recordings made in Australia. 
Information about high profile English language artists from Schedule 3 countries is also relatively easy to obtain. 
It is more difficult to obtain information about lesser known and/or non-English speaking international recordings. 
It is also more difficult to obtain information about artists, session musicians, and recording studios from non- 
Schedule 3 countries. PPCA lacks the resources to undertake a detailed analysis of connecting factors for non- 
Schedule 3 countries and typically does not undertake such analysis as part of the distribution process. 

The distribution process, including the work described above, takes approximately 5 months and PPCA employs 
between 2-3 staff to undertake such work. In the financial year ending 2006, using the process described above, 
PPCA estimated that at least 42,000 of the 60,000 recordings reported as used in the distribution period were 
protected for public performance and broadcast. PPCA believes that many of the remaining 18,000 recordings 
would also be protected. As we have previously explained, PPCA takes a conservative view of whether a 
recording would be protected for public performance or broadcast for the purpose of distribution because PPCA 
lacks the financial and administrative resources to be able to undertake the further research necessary to make a 
conclusive determination. Nevertheless, we have no doubt that many tracks which are not identified by PPCA as 
protected recordings for distribution purposes would, in fact, be protected recordings under the Copyright Act for 
which a licence would be required. 

During the recent Copyright Tribunal review of the nightclub and dance party tariff, PPCA undertook a more 
thorough analysis of a sample of recordings in order to assist the Tribunal. We have attached a copy of the 
affidavit of Ms Lynne Small (Attachment B), which describes the method by which PPCA determined that, in the 
sample selected, approximately 80% of recordings were protected. This methodology is different to the 
methodology used as part of the distribution process as Ms Small spent considerably more time researching the 
relevant connecting factors for each of the sample recordings described in her affidavit. However, if we use our 
experience from the distribution undertaken in the financial year ending 2006, we would estimate that 
approximately 60% of recordings in the nightclub sample were relatively easy to identify as protected for public 
performance or broadcast (in the sense that we would probably have made that determination as result of our 
normal 5 month distribution process). The remainder would require much more detailed analysis and research. 
By extrapolation, the significant additional work undertaken by Ms Small would suggest that such additional 
research would increase the number protected recordings to at least 80%. If Ms Small had been able to spend 
even more time researching whether there were any other connecting factors (ie, information on the nationality of 
session performers), we are confident that we would discover additional connecting factors in the remaining 20% 
of sample recordings and, therefore, further increase the proportion of protected recordings in that sample. 

Contracting out of the Copyright Act 

During the pre-decision conference, the SBS queried whether PPCA purports to contract out of the Copyright 
Act, or intends to do so in the future. 

The possibility of contracting out of the Copyright Act is not an issue that has arisen under PPCA's collective 
licensing arrangements in the past and PPCA believes that its current blanket licences do not contract out of the 
Copyright Act. In any event, as discussed above, PPCA's public performance and blanket licences are framed by 
the statutory licences under sections 108 and 109 of the Copyright Act, which mean that the owner or controller 
of a sound recording is unable to withhold a licence to publicly perform or broadcast a sound recording. In the 



circumstances, PPCA is uncertain how the issue of contracting out of the Copyright Act might apply in the 
context of a statutory licence. PPCA has written to the SBS to seek clarification about the nature of the SBS's 
concerns. 

In any event, PPCA repeats its earlier submission that an authorisation under the Trade Practices Act is an 
inappropriate mechanism for legislating exemptions or rules under the Copyright Act - any such legislation is the 
function of Parliament. 

PPCA 's response to further wriren submissions 

PPCA has also made specific comments in relation to a number of additional submissions received by the ACCC. 
Our responses to a number of further submissions by interested parties are set out in Attachment A. 

Again, we would like to confirm our commitment to working with the ACCC to develop a transparent, appropriate 
and workable set of conditions to the proposed authorisation. 

Yours sincerely 



PPCA responses to further written submissions 

Submissions made by WANA dated 70 August 2007 

PPCA lnput Agreements 

WANA argues that the obligation of licensors in PPCA's lnput Agreement to provide connecting factors 
information indicates that PPCA can and should provide a list of protected recordings. PPCA would like to make 
the following comments in response: 

In most cases PPCA does not in fact receive information from licensors about the connecting factors that 
are relevant to determining whether or not a sound recording is protected by Australian copyright law. 

Licensors are typically unable to collect all the information about connecting factors needed for anyone to 
be able to conclusively decide whether or not a sound recording is protected under Australian copyright 
law. For example, numerous session musicians may be involved as makers of a recording. Their names 
often do not appear on the recording and rarely will their citizenship or place of residence be indicated. 
Where a record company is part of a global group, PPCA's lnput Agreements are entered into by the 
Australian subsidiary. The Australian subsidiary's international affiliates do not keep, and in many cases, 
would not know, the necessary information about the relevant connecting factors required under Australian 
law. Therefore this information would not be available to the Australian subsidiary. 

The obligation under PPCA's lnput Agreement that licensors provide information about connecting factors 
exists precisely because of the practical difficulties that licensors have in providing that information. 
Where licensors are unable to provide information about connecting factors, PPCA is empowered under its 
Distribution Policy to decide which recordings qualify for the distribution of fees. For that purpose, PPCA 
makes a judgement about whether or not the relevant recording is protected and, where necessary, 
applies default rules. The reason for the contractual obligation of licensors to provide information about 
connecting factors is to prevent licensors from claiming that PPCA has incorrectly determined the fees 
distributed to licensors. Without the contractual obligation to provide information about connecting factors 
PPCA could be exposed to costly and wasteful litigation. 

The claim that PPCA's position is "extraordinary" and that PPCA "does not deserve to be a collecting 
society" unless it can tell licensees exactly which sound recordings are covered by a licence is tendentious 
and ignores the relevant facts. One of the major policy justifications for having a collective licensing 
scheme is to provide a blanket licence that avoids the difficulty and cost that licensors and licensees 
would face if licences had to be determined on a specific recording by recording basis. The savings in 
transaction costs that result from a blanket licence are of major public benefit, and the Draft Determination 
explicitly recognises that major public benefit (paragraph 7.4). 

Recent Copyright Tribunal Decision 

The submission by WANA makes various complaints about the recent Copyright Tribunal decision in the 
nightclubs and dance party matter. PPCA believes that it is not the role of the Commission to review the 
decisions of the Copyright Tribunal. Nevertheless, PPCA would like to make the following points in response to 
the WANA submissions: 

In paragraph 6 WANA confirms that it had extensive and experienced legal representation, including 
solicitors, counsel and senior counsel, well versed in the area of copyright law, as well as qualified expert 
witnesses. In paragraph 7 WANA also confirms that it was able to defray costs by mounting a combined 
case with AHA and Clubs Australia. 

In paragraphs 7 and 8 WANA comments on the cost limitation of parading a greater sample of WA 
operators before the Tribunal. However, at no point, did the WANA, the AHA or Clubs Australia attempt to 
provide any specific consolidated or aggregated information on the financial climate, of their industry or 
their members' operations. 



PPCA disagrees with the statement in paragraph 8 that PPCA had 'unlimited resources' for this matter. 
We have also previously explained that PPCA's costs (including experts and economic analysis) were not 
substantially more than those reported by the respondents. 

In paragraph 19 WANA states that PPCA indicated that, as a result of its survey, it had concluded 'that 
approximately 80% of US recordings are protected because of some connecting factor'. This is untrue. 
PPCA analysed sample recordings from Club and Dance charts for a specified period, and ascertained 
that 80% of the recordings contained in the sample had a relevant connecting factor. Over 500 pages of 
exhibits were attached to the evidence provided to the Tribunal, setting out exactly how the analysis had 
been undertaken for each of the individual recordings. The respondents had every opportunity during the 
hearing to either challenge the findings or seek clarification of the methodology, but did not even call the 
relevant witness for cross examination. 

Direct Licensing 

WANA makes several incorrect assertions about direct licensing: 

In paragraph 1 1  WANA infers that individual PPCA licensors are unwilling to enter into direct licensing 
agreements, based on the experience of the AHA. However, WANA does not appear to have made any 
attempt to negotiate directly with any copyright owner, so these assertions are untested. At the time of the 
AHA's approach to a subset of PPCA Licensors the Tribunal matter was already on foot. There has been 
no indication from the AHA as to whether the AHA ever followed up on those requests, or have re- 
approached the individual companies now that the Tribunal has made its decision. 

In paragraph 13 WANA states that PPCA's vast number of smaller licensors would 'leap at the chance' to 
enter into direct licensing arrangements. That may well be the case, but it appears that WANA or its 
members have never bothered to do so. In paragraph 14 WANA states that they have never had the 
freedom to deal directly with licensors -this proposition is simply false. In fact, PPCA's website contains 
contact details for almost all of PPCA's licensors. See: www.ppca.com.au/documents/mohschedulel .pdf 

AHA submission 16 August 2007 

PPCA does not agree with the further conditions suggested by the AHA. The suggestions are not based on any 
application of the statutory test for authorisation but appear to be an attempt to have the ACCC legislate the 
AHA's wish list of things that it would like to see in place. The submission states (at p 2) the AHA's concern that 
"the authorised arrangements deliver as much public benefit as is possible." The ACCC is not empowered to 
legislate any wish list or to "deliver as much benefit as possible." The statutory test is whether the public benefits 
of the conduct sought to be authorised clearly outweigh any public detriments. See Application by Medicines 
Australia lnc [2007] ACompT 4 at [I 331-[I 341. The further conditions suggested go far beyond what is necessary 
or desirable to satisfy the statutory test. 

It is not misleading for PPCA not to disclose each and every recording covered by its licence. PPCA does not 
charge for unprotected recordings. PPCA provides and charges for a blanket licence that applies only to 
protected recordings in PPCA's repertoire and that enables licensees to play any protected recording in PPCA's 
repertoire without infringing copyright. 

The fact that major practical administrative problems prevent PPCA or anyone else from preparing a list of 
recordings protected by Australian copyright law has nothing to do with the administrative benefits that the 
Collective Licensing Arrangements confer by making it unnecessary for licensees to obtain licenses directly from 
hundreds of licensors. 

PPCA agrees entirely that direct licensing is an option open to licensees who do not wish to obtain a collective 
licence from PPCA. 

Fitness Australia submission 17 August 2007 

Fitness Australia submits that PPCA did not offer any alternative form of dispute resolution in the current matter 
before the Copyright Tribunal. PPCA offered Fitness Australia the opportunity to work with PPCA to develop an 
economic study. Fitness Australia rejected this offer. At this stage in proceedings, we have not tabled a specific 
licence fee as we are continuing to collect our economic evidence. Once the economic analysis is complete and 
we have determined what PPCA believes is an appropriate fee, we would be very willing to negotiate with Fitness 



Australia and participate in an appropriate form of alternative dispute resolution. However, as Fitness Australia 
chose not to participate in the economic study, there is no proposal on which we could currently negotiate. 

PPCA notes and agrees with the proposals that the publication of direct licensing policies should apply to the 
four largest licensors. 

The contention that the proposed increase to the Fitness Class Tariff is a matter of public detriment should be 
rejected by the ACCC because the submission gives no counterfactual analysis of what the costs to Fitness 
Australia would be in the relevant counterfactual world where the only option is direct licensing. 

PPCA also rejects any proposal that would require PPCA to compel PPCA's licensors to offer licences to third 
parties for reasonable tariffs. As we have previously explained in some detail, as PPCA has non-exclusive rights 
from its licensors, licensors remain free to grant licences on their own terms. However, the licensing practices of 
PPCA and its licensors are completely separate. PPCA has no ability (nor would be appropriate for PPCA to have 
such a right) to compel licensors to grant licences, or to compel licensors to grant licences on particular terms. 

CRA submission 27 July 2007 

PPCA rejects the unsubstantiated claim that PPCA "has historically exercised a monopolistic stranglehold over 
the broadcast of sound recordings." 

The submission does not address the practical difficulties surrounding several of the proposed conditions. 

Ekplorer Cruise Lines Pty Ltd submission 10 August 2007 

This submission amounts largely to an attempt to re-litigate the recent decision of the Copyright Tribunal. The 
pre-decision conference proceeded on the basis that it is not the role of the ACCC to adjudicate on the decision 
of the Copyright Tribunal. Plainly, that approach is correct. 

The submission does not address the practical difficulties of providing a list of the protected sound recordings 
covered by the PPCA licence. 

IARBA submission 24 July 2001 

There is no factual basis for the assertion that the Collective Licensing Arrangements are an attempt by PPCA to 
hinder or reduce direct licensing. 

There is no need for any clarification of the non-exclusive nature of PPCA licences -the position is made very 
clear on PPCA's website. 



AlTACHMENT B 

Affidavit of Ms Lynne Small dated 15 February 2006 

[enclosed] 


