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Dear Sir 

ExcIusive denling notification N92776 (the "Notification") lodged by GeelongPort Pty Limited 
("GeeIongPort") - draft notice 

Introduction 

1 .I We refer to previous correspondence and to the telephone conversatian between the writer, PauI 
Shanahan, and Danielle Staltari of your office on 17 August 2007. 

Enclosed documents 

2.1 We enclose copies of: 

(a> GeelongPortts submissions in response to the draft notice which the Commission has 
prepared in relation to exclusive dealing notification N92776; 

(b) the report prepared by Dr John Fallon of E.conomic Insights Pty Ltd (titled 
'Competition and Efficiency Issues relating to the Hire of'Bulk Cargo Unloading 
E.quipment at GeelongPortt) in support of the enclosed submissions; and 

(c) the report prepared by Jeremy Brown of Meyrick & Associates (titled Zascelles , 

Wharf: Impact of increasing use of ships' cranes') in support of both Dr Fallon's report 
and the enclosed submissions. 

3. Proposed undertnlunes 

3.1 We particularly draw your attention to the three separate undertakings which GeelongPort has 
offered to the Commission. As stated in paragraphs 13.1 to 13.9 of the enclosed submissions, 
GeelongPort is willing to give undertakings to the Commission to the effect that GeelongPort: 

(a) will not increase its figee crane 'rack rates' by more than the cansumer price index for 
at least 3 years; 

(b) will use its best endeavours to ensure that a supply of hoppers and grabs is always 
available at market competitive rates in cases where the figee cranes are unavailab1.e; 
and 
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(c) will modify its figee crane operating procedures so that Port users may unload one hold 
of a vessel with a figee crane and another hold of that vessel with ship-based cranes if- 
only one figee crane is available, and subject only to those cases where safety, 
environmental or operational constraints prevent this. 

in the event that the Commission approves the Notified Conduct.. In that event, GeelongPort will 
seek to agree the precise terns of the proposed undertakings with the Commission. 

4,  GeelonePortts aosition 

4.. 1 Geelongport regards its position to be very strong indeed. However, Geelongport would be very 
pleased to have an opportunity to discuss any issues which the Commission may still have with 
the Notified Conduct after you have considered the enclosed submissions and reports. 

4.2 Ideally, Geelongport would prefer to attend such a meeting before the Commission makes its final 
decision on the Notification. 

4.3 Please let us know if the Commission's officers are willing to meet with representatives of 
GeelongPort's management to discuss any such issues. If so, then please also let us know when 
and where it would suit the Commission's officers to attend such a meeting, 

5 .  Conclusion 

5.1 We look forward to hearing from you as requested in paragraph 4.2 above. 

5.2 Please contact Paul Gribble on (08) 9426 8430 (direct), or Paul Shanahan on (08) 9426 8278 
(direct), if you have any questions in relation to GeelongPort's position, or if you require any 
further information.. 

Yours faithfully 

Paul ~ i i b b l e ,  Partner 
+GI 8 9426 8493 
pgribble@clayt~nutz.com 

Contact: Paul Shanahsn, Senior Associate 
+618 9426 8278 
pshanahan@claytonutz.cam 

Enclosure 

Copy: 
Mr Scott Gregson, ACCC Scott.Gregson@accc.gov.au 
Your reference: C2007/362 



Submission by GeelongPort Pty Limited ("GeelongPort") to the Australian Competition 
and Consumer Commission (the "ACCC") in response to the ACCCvs draft notice in 

respect of exclusive dealing notification N92776. 

1 .. Introduction 

1 .l This submission is in response to the draft notice (the "Draft Notice") which the ACCC has 
prepared in respect of exclusive dealing notification N92776 (the "Notification"), 

1.2 This submission is made pursuant to the invitation which the ACCC extended to Geelongport 
in the letter from Scott Gregson of the ACCC to Paul Gribble of GeelongPort's solicitors, 
Clayton Utz, dated 28 June 2007. 

2. Executive Summary 

2.1 There are a number of inaccuracies in the Draft Notice. Notably, the Notification does not 
provide that customers are required to use GeelongPort's hoppers and grabs in conjunction 
with the figee cranes and GeelongPort does not compete in the market for the hire of mobile 
hoppers and grabs.. 

2.2 The Draft Notice appears to misunderstand GeelongPortts submissions as it suggests that 
GeelongPort has conceded a desire to preserve market share in seeking to ensue that the figee 
cranes are utilised. 

2.3 The Draft Notice incorrectly defines the relevant market as the provision of bulk cargo 
unloading equipment at the Port of Geelong.. The Draft Notice also compounds that error by 
using an even narrower definition of the market in seeking to assess the effect of the conduct 
referred to in the Notification (the "Notified Conduct"), namely, the market for the supply of 
bulk discharge equipment to customers at Lascelles Wharf. 

2.4 When the geographical boundaries of the 'market' for the supply of cargo unloading equipment 
are properly delineated, it becomes apparent that the likely effect on competition (if any) of the 
notified conduct is slight.. 

2 ..5 The Notified Conduct cannot properly be said to have the purpose or effect (or be likely to 
have the effect) of substantially lessening competition. Accordingly, there is no occasion 
under. section 93 of the nade Practices Act 1974 (the "TPA") to consider whether the notified 
conduct leads to a net public benefit. On that basis alone the Notification should be allowed to 
stand. 

2.6 Even if the Notified Conduct did have the purpose or effect of substantially lessening 
competition (which GeelongPort denies), then 

(a) the Draft Notice also fails to ascribe appropriate value to the various ways in which 
the Notified Canduct benefits port users and the public, namely: 

(0  by achieving operational efficiencies at GeelongPort; 

(i i) by minimising environmental risks in the reduction of' dust and other 
harmfhl substances released into the environment; and 

(i i i) by providing revenue which assists in ensuring GeelongPortts economic 
viability and which is a pre-condition to providing necessary 
infiashucture for. expansion to the operations of the Port of Geelong (the 
"Port"); and 



(b) the Draft Notice also fails to weigh the public detriments against the aggregate of 
the public benefits of the Notified Conduct, as is required. 

2.7 The only detriment which the ACCC is permitted to have considered under section 93(3)(b) of 
the TPA is detriment to the p~iblic which is constituted by any lessening of competition that 
has resulted or is likely to result from the notified conduct. That detriment is slight and the 
Draft Report incorrectly refers to other matters as constituting a public detriment. 

2.8 When the statutory test is properly applied, it may be readily seen that the notified conduct 
involves a net public benefit.. 

3, The Notified Conduct 

3.1 The Notification notified the ACCC of GeelongPortfs intention to >pr+oovi~ide access to Lascelles 
Wharf in GeeZo~igPorf 011 tlte conditiort tJ~af potential port rrrers ~rse GeelortgPorf's,Jigee 
cranes for the p~irpose of tcrrloudir~g fertiliser arrd other dry bulk car-goes . .. tf (see paragraph 
2(b) of the Notification). 

3.2 However, as stated in Geelongport's earlier submissions: 

(a) Geelongport's proposed requirement that potential port users use Geelongport's 
figee cranes for unloading dry bulk cargoes does not apply to self-discharge 
vessels1; 

(b) approximately 9.78% of dry bulk cargoes unloaded from the Port of Geelong (the 
"Portt') in 2005-2006 were unloaded using self-discharge unloading systems" and 
GeelongPort has forecast that approximately 8.48% of dry bulk cargoes cargoes 
will be unloaded from the Port) in 2006-2007 using self-discharge unloading 
system3; 

(c) GeelongPorCs proposed requirement that potential port users use the figee cranes 
for unloading dry bulk cargoes would also not apply when the figee cranes are not 
available4. 

3.3 Accordingly, a more precise description of GeelongPortls proposed conduct (the "Notified 
Conduct") is that GeelongPort proposes to require potential users of the port who unload dry 
bulk cargoes at Lascelles wharf fiom norr-self-disclta~'gi~zg vessels to use figee cranes (as 
opposed to shipbased cranes) wlte~i available. 

4. Inaccuracies in the Draft Notice 

4.1 There are a number of inaccuracies in the Draft Notice. Geelongport submits that those 
inaccuracies need to be corrected before a proper assessment can be made of the Notified 
Conduct in accor-dance with the requirements of the TPA. 

' Scc paragraph 4 of the submissions which are described in the ACCC on-line 'Exclusive Dealing Notification Register' (the 
'Register") as "Strbnri.s.siott.s - CIayto~t Ulz to ACICC re Applicant's Respo~tse lo ACCC Questiotrr of 01 02 07 - 19 02 07" (the 
"1 9.02-07 Submissions") 

Including, relevantly, the use of' mobile hoppers 

See paragraph 4 the 19.02 07 Submissions. 

See paragraph G(c) the 19 02 07 Submissions; paragmphs 3 31,3.37 & 3.41 of  the submissions which arc described in thc 
Register ns "Sirbrrtirslotrs - GccIortgPor~ Ply L.intiteci - Received 16 03.07" (the "16.03.07 Submlssions"). 



Firstly, the ACCC states in the section entitled 'The notification' on page ii of'the Draft Notice 
in relation to the Notified Conduct that "[c]icstonter*s are also required to icse GeelongPor?!s 
hoppers and grabs irt conjlrt~ctio~l will1 tl~efigee cra~ier". That statement is incorrect. The 
Notification does not impose such a requirement. 

GeelongPort has never made available either a berth at Lascelles wharf or the figee cranes 011 

the collditiml that the customer refrain from acquiring hoppers and grabs from another party. 
This is a very important point as it suggests that the analysis in the Draft Notice is 
misconceived. 

Secondly, the 'ACCC assessment' section on page iii of the Drafr Notice incorrectly states that 
the ACCC considers that the Notified Conduct restricts customers "fro2 hiring mobile 
di.scliarge eqzripi~ent (that i s  hoppers and grabs) fmn corrlpetitors of Geelongport" (emphasis 
added). 

This statement appears to confirm that the analysis in the Draft Notice proceeds from a 
fundamental misunderstanding that GeelongPort competes in the market for the hire of mobile 
hoppers and grabs, notwithstanding GeelongPortis submissions to the contrary. 

The figee cranes, the figee crane grabs and the figee crane hoppers are all 'seamless parts' of 
the integrated unloading infiilstructure at Berth No 2 & Berth No 3 at Lascelles wharf. The 
hoppers and grabs which are used by the figee cranes are substantially different from, and are 
not interchangeable with, the mobile hoppers and grabs which are used with ship-based cranes. 

In addition, GeelongPort does not supply mobile grabs and hoppers to port users for use with 
ship-based cranes. 

Thirdly, the 'Background' section on page ii of the Draft Notice states " [ulntil receittZy it ltas 
beer1 standard pr-actice, for all bulk disclmr~e custoirzers to use tlie,figeo cranes". 

It can be reasonably inferred that statement was intended to refer to 'dry bulk cargo discharge 
customers'. Even then, that statement is incorrect to the extent it fails to take account of the 
fact that self-discharging vessels (which represented of 9.3% of total dry bulk cargo imports at 
the Port [by tonnage] in 2005-06, and which are forecast to represent 8.5% of total dry bulk 
cargo imports at the Port [by tonnage] in 2006-07) do not use, and cannot use, figee cranes. 

The volume of dry bulk cargo which is unloaded at the Port ftom selfdischarging vessels is 
significant as, in addition to bulk cargo discharged using ship-based cranes, it has provided a 
market for mobile hoppers at the port and will continue to provide such a market even if' the 
Notification is allowed to stand. Self-discharging systems and ship-based cranes both use the 
same mobile hoppers. 

Fourthly, paragraph 6.144 of the Drafi Notice states "[tlhe A C C C  . .. zciidersta~liis tirut it is 
po5.r i ble to hire eqicipnieut , for use wit11 sli ips' cranr es for the plrrpuse of ntbzirni.si~zg spillage, 
i~icltrrli,zg poi-table spill protectors arid Aopperr with defector slzields".. The Draft Notice does 
not explain the basis of that understanding. In any event, GeelongPort is not aware of any 
instance in which equipment with deflector shields has ever been used in the Port and it would, 
thus, appear to be no more than a theoretical possibility. As such, that possibility should be 
given little (if any) weight by the ACCC. 

Exclusive dealing 

GeelongPort considers that the Notified Conduct does not constitute exclusive dealing within 
the meaning of section 47 of the TPA. GeelongPort made a submission to that effect in the 
Notification and that position is maintained by GeelongPort. 



6.  Purpose of the Notified Conduct 

6.1 Paragraph 6.5 1 of the Draft Notice indicates that the ACCC accepts that the purpose of the 
Notified Conduct is not to substantially lessen competition.. 

6.2 Despite this, paragraph 6.50 of the Draft Notice states that "[i]njbr~~zalion obtained by rlre 
ACCC, but not otltenvise placed 011 tlte public regisler, suggests that irt recent li~tres 
Geelo~rgPort has becorrre inc'easirzgly concerried about the voktme oj'its blcsi~iess being 
diverted to .ships1 cr.anes". 

GeeIongPort has no knowledge of the information obtained by the ACCC to which reference is 
made. GeelongPort has not been given any opportunity to consider this information or to 
respond to it. GeelongPort is particularly concerned about its inability to respond to 
information which appears to have been relied upon by the ACCC to call into question 
GeelongPort's motives. GeelongPortts inability to consider and respond to that information 
raises issues of procedural fairness. 

GeelongPort cannot offer any meaningful response to the imputation arising from paragraph 
6.50 of the Draft Notice, other than to observe that any third party who makes a submission 
about the 'concerns' of GeelongPort must be engaging in speculation and the ACCC should be 
well aware of'that fact and pay no attention to such speculations. 

Paragraph 6.5 1 of the Draft Notice mischaracterises GeelongPort's submission in stating that 
Geelor~gPoi'~ !s OIVII szdb~nission seems to be that it praopose.s to engage in the not@ed condzict to 

preverrt substitzites for figee crarzes li.0111 taking rrtarket share,fiorrr GeelongPort". The Draft 
Notice also does not identify the submission ir) which this concession is alleged to have been 
made. 

By reason of the fact that GeelongPort lodged the Notification, it may be regarded as self 
evident that GeelongPort i.s concerned about the consequences of a trend away from using the 
figee cranes and toward using ship-based cranes. However, GeeIongPort strongly denies that 
self-evident concem shows that the purpose of the Notified Conduct is to protect market share. 
Any suggestion that the Notified Conduct has such a purpose is wrong. 

In any event, the ACCC's comment does not identi@ the market in respect of which the 
alleged concern about market share is said to exist If the market is properly defined (as to 
which GeelongPort refers to the report by Economic Insights Pty L.td), it is submitted to be 
clear that neither figee cranes, nor any putative 'substitutes' for them, constitute a market in 
this case. 

Assessing purpose under section 47 of the Act involves a two stage enquiry. Firstly, one must 
ask whether an anti-competitive purpose was a substantial reason for the relevant conduct. 
Secondly, one must ask whether the purpose was not only to lessen competition but to 
substantially lessen competition. See ASX0peratiorr.s Pty Ltd -v- Pottt Data Atcstralia Pty Ltd 
(1 991) ATPR 41-069 at 52,068-52,069 per L-ockhart, Gummow and von Doussa J.J and 
Do~.vZi~zg -v- Dalgety A twtralia (1 992) ATPR 4 1 - 1 65. 

Paragraph 6.48 of the Draft Notice correctly states that the purpose of the Notified Conduct "is 
to nzarirr~ire the eflcie~tcy oj L,ascelles Wtarjfor aN ctcstorners [of the Port]". As the reports of 
Meyrick Associates and Economic Insights demonstrate, GeelongPort is aiming to improve 
efficiency at the Port by seeking to ensure that customers use figee cranes for unloading dry 
bulk cargo from non-self-discharging vessels at 1,ascelles wharf when those cranes are 
available, The ACCC received overwhelming evidence to the effect that use of'the figee 
cranes results in efficiency gains. 



6.10 In seeking to question GeelongPort's motives, the Draft Report fails to give any weight to the 
limited scope of the requirement to use the figee cranes. The requirement extends no further 
than the use of figee cranes on two Berths at a single wharf (L.ascelles Wharf) in a single port, 
and then only to the extent that the figee cranes are available mid provided the relevant vessel 
does not have a self-discharging system. 

6.1 1 The scope of' the Notified Conduct is not consistent with a purpose to aibsta~rtially lessen 
competition in the market, which Geelongport submits should be defined in the way described 
in the report by Economic Insights. 

6- 12 Because the ACCC has suggested that the purpose of the Notified Conduct is to protect market 
share, GeelongPort is concerned that that finding is partly based upon the ACCC's erroneous 
assumptions that GeelongPort competes in the market for the hire of mobile hoppers and is 
supplying berths at Lascelles Wharf (and use of the figee cranes) 011 ilie corrdition rlrat port 
users refrain from using third parties' mobile hoppers and grabs. For the reasons explained 
above, both assumptions are wrong. 

7. Market Definition 

General Principles 

7.1 Clearly the effect of conduct on competition will be exaggerated if the parameters of the 
relevant market are too narrowly described. Unfortunately, the Draft Notice employs an 
inappropriate and overly narrow definition of the relevant market and that Notice thereby 
considerably overstates the effect of the Notified Conduct. 

7.2 A market is an area of close competition between firms, or. the field of'rivalry between them. 
All markets result from interactions between buyers and sellers, and potential buyers and 
sellers, as they choose between the alternatives available to them. Buyers consider alternative 
products (including services) available for sale. Sellers consider. alternative products which 
they can make available for sale. As the prices or costs of the alternatives change, buyers and 
sellers substitute one product for another. The process by which buyers and sellers interact in 
making such substitutions defines the 'markett. 

7..3 The relevant group of buyers and sellers is usually defined as those who may or do buy and 
sell a particular product which is available for exchange within their particular geographic area 
in the long run. 

7.4 It is well established that substitution possibilities are to be tested over the long run. Given the 
policy objectives of the TPA, it serves no useful purpose to focus attention upon a shott-run, 
transitory situation? 

7.5 It is likewise settled that, in delineating the boundaries of the relevant market or markets, one 
needs to focus upon three dimensions. Firstly, the products or services which customers want 
and which sellers can provide. Secondly, the geographical boundaries of the market. Finally, 
the functional boundaries of the marlcet. 

GeelongPort's Submissions on Market Definition 

7 6 The Notified Conduct restricts, at least to some extent and on some occasions, the choice 
which potential port users have in seeking to unload dry bulk goods using non-self-discharging 
vessels into South-eastem mainland ~us t ra l ia~ .  

-. 

' Tootlr & Co L.irrrircd orrd ~ O O ~ C J J S  L.irnited ( 1  979) 39 F1.R 1 at 38/39 

"cccpting that Tasmanian potts compctc in a different geographical market 



In so doing, the Notified Conduct may either make the Port of Geelong more attractive to those 
port users (particularly if. they prefer to use figee cranes and are attracted by the efficiencies 
which the Notified Conduct lends to the Port of Geelong's operations) or less attractive 
(particularly if they prefer to use ship-based cranes, have inefficient supply-chains which mean 
that they cannot take advantage of the figee cranest efficiencies, have small loads and/or 
believe that ship-based cranes provide them with a more cost effective option than the 
GeelongPortts figee cranes). 

GeelongPortts submissions in support of the ~otification' have emphasised that: 

(a) there are a number of other ports capable of unloading bulk cargoes within the state 
of Victoria and on the South-eastern sea-board; 

(b) the Port occupies a particularly close area of competition with the Port of 
Melbourne; and 

(c) it is not unusual for customers to move their business from Melbourne to Geelong 
or vice versa and similar options would be open at the ports of Portland and Port 
Kembla . 

7.9 As previously stated (see Geelongport's earlier submissions) Geelongport maintains that its 
conduct is constrained by the ability of GeelongPort users to shift their. custom to other ports 
(and, in particular, to the Port Melbourne) and this constraint must be considered by the ACCC 
in defining the boundaries of the market and assessing the effect on competition of the Notified 
Conduct. This is an orthodox position which is consistent with the market definition principles 
outlined above.. 

7-10 At paragraph 6.36, the Draft Notice states that the figee cranes appear to have been an 
important factor which enabled GeelongPort to attract new customers to L.ascelles Wharf. 
That statement is, of course, significant as it recognises the existence of competition between 
the various ports and the role of port efficiency in attracting custom to GeelongPort. 

7.1 1 Furthermore, at paragraph 6..21 of the Draft Notice, the ACCC appears to accept that the Port 
of' Melbourne is a substitute to the Port of Geelong for bulk cargo customers. 

7.12 Despite those findings in paragraphs 6.21 & 6.36 of the Draft Notice, the ACCC has 
inexplicably ignored potential conlpetition from other ports (and, in particular, the Port of 
Melbourne) in assessing the potential effect of'the Notified Conduct. The Draft Notice 
discloses two features of the market which are relied upon by the ACCC to justify this 
approach, namely: 

(a) the extent to which port users have necessary infrastructure in the Geelong area; and 

(b) "additio~zal cost con.side~a~ions" that may influence a decision about which port to 
use (see paragraph 6.21 of the Draft Notice). 

7.13 In relation to the latter feature of'the market (i-e. that referred to in paragraph 7.12@) above), 
the Draft Notice does not identify the 'additional cost considerations' upon which the ACCC 
has placed reliance. The Draft Notice also does not identify the process of reasoning which 
has led the ACCC fiom the identified cost considerations to the conclusion that GeelongPort is 
free fiom threat of competition from others, e.g. the Port of Melbourne. The failure of the 
Draft Notice to provide information as to those 'additional cost considerationst and as to that 
process of reasoning precludes any meaningful response by GeelongPort. 

' Sec, e g paragraphs 3 and 8 of the 19 02 07 Submissions and paragraphs 4 14 to 4 15 of the 16 03.07 Submissions. 



In relation to the former feature of the market (i-e. that referred to in paragraph 7.12(a) above), 
paragraphs 6.19 to 6.2 1 of the Draft Notice states that the ACCC understands that certain port 
users are 'tied' to unloading at Lascelles wharf, at least in the short term, because their storage or 
production facilities are located nearby and those port users cannot simply unload all of their 
vessels at a different port if the need should arise. 

GeelongPort disputes the correctness of the statement that customers are 'tied' to Lascelles 
Wharf. In any event, a number of customers who use Lascelles wharf for unloading dry bulk 
cargo do not have any relevant facilities located near to the wharf and they are perfectly free to 
move to another port. 

As GeeIongPort understands it, the customers which the ACCC considers to be 'tied' to the 
Port are HiFert, Impact Fertilisers and Interfert. GeelongPort maintains that none of its 
customers are 'tied' to the Port Whilst HiFert has some facilities located in L.ara (near 
Geelong), Impact has facilities based in both L-a~a and Melbourne and Interfert is understood 
by GeelongPort to have facilities in Melbourne only. Impact's last vessel, the Tien Hau, 
discharged fertiliser in Melbourne sometime in late June 2007. 

As GeelongPort noted in its supporting submissions8, a considerable volume of dry bulk cargo 
is discharged at Geelong and trucked for storage at Melbourne. Some Geelong based 
customers berth vessels in Geelong and transport their cargo to Dandenong. Most bulk 
product is capable of being unloaded at Melbourne and trucked to Geelong. 

Those facts are inconsistent with any GeelongPort users being 'tied' to GeelongPort. 

Importantly, given the volumes of bulk product imported by the allegedly 'tied' Port users (i-e. 
HiFert, Impact Fertilisers and Interfert) and the manner in which charges for figee cranes are 
levied, those Port users should not suffer any cost disadvantage in using the figee cranes at 
Lascelles Wharf. Those Port users may, of course, suffer a cost disadvantage in using the figee 
cranes ijthey are tied to particular suppliers of mobile discharge equipment (e.g. hoppers and 
grabs) on a 'take or pay' basis. However, this disadvantage would not be the result of the 
Notified Conduct but would be referrable to exclusive dealing on the part of the equipment 
suppliers (i-e. not GeelongPort). 

There has been a suggestion in the Draft Notice that 'smallerJ customers may experience a cost 
disadvantage in using the figee cranes (as to which, see below). However, there does not 
appear to be any suggestion in the Draft Notice (let alone the supporting evidence) that 
'smaller' customers are 'tied' to GeelongPort and are unable to move their custom elsewhere, 
e.g. to the Port of Melbourne. 

Moreover, even if the Notified Conduct were to result in a cost disadvantage to those Port 
users said to be 'tied' to GeelongPort (which GeelongPort denies and for which there does not 
appear to be any real evidence) then: 

(a) in the short run, all of those Port users could still move to unload a significantly 
larger proportion of their dry bulk cargos at other ports (i-e. even if they could not 
unload all of their dry bullc cargo at some other port); and 

(b) in the long run, all of'those Port users could re-organise their operations and 
facilities so that they were no longer 'tied' to GeelongPort. 

Ibid. Scc also paragnphs 14 and 17 of GeclongPortls Submissions rcccivcd by the ACCC on 16 May 2007 (the "1 6.05.07 
Submissions") 



7.22 In those circumstances, GeelongPort maintains that the relevant market is correctly described 
as the market for the provision of sea-port services in eastern mainland Australia and the 
Notified Conduct must be considered by reference to its effect on that market. GeelongPort 
also submits that the effect of the Notified Conduct on that market is clearly trivial. 

7.23 However, even if the ACCC could properly assess the Notified Conduct by reference to a 
functional sub-market (such as the market only for mobile bulk seagoing cargo discharge 
equipment), which GeelongPort denies, then the ACCC would still need to have regard to the 
ability of Port users to shift their custom to other ports (and, in particular, to the Port 
Melbourne) in assessing the effect of the Notified Conduct. 

7.24 Put simply, the potential loss of custom to other ports means that GeelongPort continues to be 
subject to very considerable competitive constraints on both the supply and demand sides. 

Market Definition in the Draft Notice 

7.25 Paragraph 6.22 of the Draft Notice states "Nor theptaposes of assessirlg [the Notification], 
the ACCC believes a relevarrt area of co~~~petition ir~lpacted icport by the notpen cor~htct is the 
pravisiort oJbttlk cargo urtloaiiir~g equipment at the Port of Geelo~ig". 

7.26 The DraR Notice appears to justify the decision to focus on that area of competition (see 
paragraph 4.4 of the DraR Notice) by reference to the provisions of section 47(l3)(c) of the 
TPA, which provides: 

"a reference to conrpetitiorr, in relation to conduct to which subsectiori (8) or (9) 
a ~ ~ l i e s  The. subsections 47(8) & 47(9), which identifv particular circumstances in 
which cornorations are deemed to engage in the practice of exclusive dealing& 
sltull be read as a rejkrence to coiripetitr'o~~ irr arry ~ ~ a r k e t  iri ~vhtc11 the corpo~ation 
engaging bl the co~rduct or any other curporatio~~ the busi~dess dealings of rvlticlt 
are restricted, limited or otlzenvise circuirtscribed by the cu~rduct, or any body 
corporate related to either of tlio.se corporatioits, supplies or acquires, or is likely 
to strppiy or acquire, goods or. services or ~votrld, birt for the condrrct, supply or 
acquir+e, or be likely to slipply or acquire, goods or services." (emphasis added) 

7.27 It is questionable whether ACCC is entitled to have regard to the provisions of section 47(13) 
of the TPA in assessing the Notified Conduct. Section 47(13) defines the term 'competition1 
for the purposes of sections 47(8) & 47719) as "coszpetition irr ar~y market irr ~~/zicIt the 
corporntioir errgogi,lg in the corrdlict or any other corporatior1 tlie br~sirtess dealings of lvlriclt 
nre restricted, lir~tited or otherwise circ~~it~scrr'bed by tlte cor~dtict, or arty body corporate 
related to either of [them]". As noted above, the Notified Conduct does not mean that 
GeelongPort will only make berths available at L-ascelles wharf on the corrditiorr that the 
customer refrains from acquiring hoppers and grabs from another party, and GeelongPort has 
never imposed such a condition on the availability of a berth? 

7.28 The Draft Notice and the submissions made by interested parties to the ACCC, identify the 
corporation whose business dealings have been resfxicted by the Notified Conduct and, 
therefore, which has been the focus of the ACCC's market analysis, as Bruce Stevens Bulk 
Commodities Pty Ltd ("BSBC") 

As is ctcar horn the wording of section 47(13)(c) of the TPA, the ACCC may only have regard to the cxpmdcd reference to 
competition in relation ta conduct to which scction 47(8) or (9) applics. Thcrc is no suggestion in the Dmft Notice that the 
Notified Conduct is conduct to which section 47(8) or (9) of'thc TPA applies 



7.29 BSBC is a supplier of mobile hoppers and grabs to Port users and appears to have been the 
only supplier of 'bulk discharge equipment' to the Port of Geelong who has opposed the 
Notification. As Geelongport understands the position, the remaining opponents to the 
Notification are all customers of BSBC. 

7.30 Clearly, the fact that section 47(13) of the TPA may allow the ACCC to consider the effect of 
the Notified Conduct on any market in which BSBC operates does rrot mean that the ACCC 
can equate any adverse effect on BSBC's business at Lascelles Wharf with an adverse effect on 
the market as a whole. 

Geographical Dimension 

7.3 1 If the supply of cargo unloading equipment is properly considered to be a relevant functional 
sub-market for the purposes of an assessment ofthe likely effect of the Notified Conduct 
(which is denied), then the evidence and submissions provided to the ACCC by interested 
parties clearly establishes that the geographical boundaries of that 'market' extend past the Port 
of Geelong, at a minimum, to other ports in Victoria. 

7.32 In most cases the evaluation of the boundaries of a market will focus primarily on f h s  that 
currently produce and sell the relevant product. In that regard, it is well accepted that it is 
sufficient to have either demand-side or supply-side substitution for two regions to be included 
in the same market. See e.g. GJ Stigler, in 'NBER Cu~feerertce o ~ t  Bttsirless Concentration attd 
Price Policy', Princeton UP, Princeton, 1955, p 4. 

7.33 The supply of ship-based cranes is simply one facet of the market for dry bulk cargo ships (i.e. 
particularly, the market for dry bulk cargo ships which are equipped with ship-based cranes). 
It is obvious that this market extends past the boundaries of the Port of Geelong. The (mainly 
foreign) suppliers of dry bulk cargo ships operate in a worldwide market. 

7.34 Turning to mobile grabs and hoppers, the first paragraph of'the submissions made by BSBC on 
5 March 2007'' discloses that BSBC supplies mobile grabs and hoppers to eighteen (1 8) ports 
around Australia. Clearly, each of those ports cannot constitute a separate geographical 
market. 

7..35 All interested parties accepted that mobile grabs can be readily transported and submissions 
were made to the ACCC to the effect that grabs and hoppers have been transported between 
ports when the need has arisen". 

7.36 Bulk Cargo Sentices ("BCS") supply hoppers and grabs at the Port of Melbourne, has supplied 
mobile grabs and hoppers to the Port of Geelong on occasions and can be expected to do so in 
the event that there is any unmet demand. 

7.37 Furthermore, at paragrap11 6.17 of the Draft Report, the ACCC has concluded that "in the 
abse~ice of the ~lotiJed cortditct, there does not appear sign$ca~tt barriersfor new and eristirrg 
sztpflien of nlobile disclrarge equipnte~tt from operating at Lasce//es W?urf'. 

7.38 The corollary of that conclusion is that, even if (contrary to GeelongPortls views) one were to 
accept that the supply of cargo unloading equipment is the area of competition required to be 
assessed for the purposes of the Notification, then the boundaries of that 'market' extend past 
the Port of Geelong, at a minimum, to other ports in Victoria (e.g.. Melbourne and Portland). 

lo Described in the Register as "Szibtrrissio~ts - Bnice Slerwtts Bidk Corrrnrodirie.~ Ply Ltd - 0.5 03 07" (the "05.03.07 
Submissions") 

" See paragraphs 6 16 to 6 18 of the Drafi Notice 



7.39 Thus, for the purposes of assessing the Notified Conduct, the Drafi Notice is wrong in defining 
the relevant market as the provision of bulk cargo unloading equipment at the Port of Geelong. 

7.40 The error arising fiom the use of an incorrect market definition in the Draft Notice is 
compounded by the fact that the Draft Notice uses an even narrower definition of the 
functional market (namely, the market for the supply of bulk discharge equipment to 
customers at Lascelles Wharf) in seeking to assess the effect of the Notified Conduct on 
competition. " 

7.41 The way in which the market is defined means that the boundaries of'that market extend no 
further than the Notified Conduct itself. In those circumstances, it is virtually a incisr~l (i..e. it is 
almost logically inevitable) that the Notified Conduct will be viewed as substantially lessening 
competition. 

Effect on Competition 

Introductory Remarks 

8.1 The 'ACCC assessmentt section on page iii of the Draft Notice states that "[the] ACCC 
co~tsiders the anti-co~rtpetitive detreirrt errt re.sidtirig frorn the notijed co~~dzict ir substarr tial, 
particzdarly de~~to~i~strated by.- 
* ctistoirtenr being preverited fro111 cltoosi,rg betweerr alterrtative suppliers of birlk 

disclrar#ge eqtc@~?;ord based on price arid other cor~anercial cortsideratiora; 
higher port charges. for sorne czistorners; [and] 
r*ernoval of cornpet itive presszlr3e on GeelortgPort" (emphasis ad,ded). 

8.2 Notwithstanding that statement, the section of the Draft Notice which analyses the effect of the 
Notified Conduct on competition (namely, paragraphs 6.52 to 6.74) focuses to a very large 
extent on the potential loss of business at Lascelles Wltarf to suppliers of mobile grabs and 
hoppers and, in particular, BSBC. 

Loss of Business at Lascelles Wharf Does Not Equate to Substantial Lessening of 
Competition 

8.3 The submissions lodged by BSBC (and lodged by BSBC's customers on BSBC's behalf): 

(a) concentrate on the loss of custom at Lascelles Wharf which BSBC might 
experience on occasions where port users are required to use the figee cranes; and 

(b) equate that loss of custom with a lessening of competition in the market as a whole. 

8.4 It is inconect to confuse, or invalidly equate, the 'competitiveness' of individual buyers or 
sellers with the 'competitiveness' of the market as a whole. The TPA, as a principal objective, 
seeks to foster competition in markets. The courts reject, in general, the suggestion of any 
necessary correlation between competition in the market and individual competitive strength. l 3  

8.5 The TPA is concerned with competition in a market rather than the ability of'individual sellers 
to compete. Thus if the position in the market of' an individual seller is being adversely 
affected by the conduct of a competitor, it is unlikely that there will be a contravention of the 
Act unless the conduct substantially lessens competition in the market as a whole.'' 

'"ce parrtgmphs 6 34 & G 73 of'thc Draft Notice 

" CCH , Trade Practices L aw Reponer, Tradc Practices Commentary at [2-6 1 51 

'' Ibid 



For instance, the Full Federal Court in Ozilboa~~d Marine Australia Pty Ltd -1)- Hecar 
Inve.strtrents (No 6) Pty Ltd ( 1  982) ATPR 140-327 wholly rejected the view that the 
competition test in the TPA is concerned with the fate of individual competitors rather than the 
level of rivalrous behaviourb in the market. Fitzger-ald J noted at p 43,990 that: 

"wl~ere thee ir a ntarket whiclr is generaNy co~~petitive, it plai~rly does not, follo~w 
that condzcct wlliclr affects the balance oj'co~~tpetitiou by advantagi~rg or 
di.rndva~rtagitlg a particldar dealer or dealers or a particular product orpl-odltcis 
necessarily Zesse~ts the cowpetifion in the ilrar-kef." 

Notwithstanding those matters, the Draft Notice appears to incomctly equate the effect of the 
Notified Conduct on certain competitors (and paticulirly BSBC) with the effect of that 
conduct on the relevant market as a whole in assessing the effect of the Notified Conduct on 
competition. 

The ACCC appears to have accepted submissions to the effect that the Notified Conduct will 
have a significant adverse effect on the finances of suppliers of'mobile hoppers and grabs (see, 
eg, paragraphs 6.62 to 6.64 of the Draft Notice). Indeed, BSBC goes so far as to submit that 
the Notified Conduct threatens its viability.. 

Notwithstanding paragraphs 6.62 to 6.64 of the Draft Notice and BSBC's submissions, there 
does not appear to be any credible evidence that the Notified Conduct will have such an effect 
on BSBC orh any other supplier of mobile grabs and hoppers. Indeed, it appears to be counter- 
intuitive to suggest that the Notified Conduct will have any effect on BSBC's business that 
may properly be regarded as significant. 

By its own submission, BSBC supplies mobile grabs and hoppers to no fewer than eighteen 
(1 8) ports in Australia. 

Even with the Notification in place, BSBC is able to supply hoppers and grabs to port users at 
Lascelles Wharf when the figke cranes are unavailable. BSBC is also unconstrained in its 
ability to supply hoppers to self discharge vessels. Self discharge vessels represented 82% of 
the tonnes that went through third party hoppers during ~ ~ 0 5 / 0 6 " .  Furthermore, BSBC 
remains unconshained in its ability to supply mobile grabs and hoppers to customers at other 
wl1ar.f~ and in other ports,. 

Barrier to Entry 

At paragraph 6.73 of the Drafi Notice, the ACCC states that: 

"Give~r fiat all ctcstorners are eflectively restn'cteti fiorn using ships ' cranes arid 
coriseqtte~~tly, Air-ing t ~ r  o bile lr oppers a~zd grabs,fru~~r third party suppliers, tlie 
Not1,Ceci Co~tdtic~ i~~rpo,se.s a .rig~@cant barrier to eutr y to &sting andjirlm'e 
suppliers of btrlk discharge eqtcip~~te~ri fro11 opeerolirtg at Lasceller Wlrarfd6 

The wording of this finding mirrors the contention of BSBC (repeated at paragraph 6.64 of the 
Draft Notice) that BSBC is 'effectively barred' from supplying unloading services at Geelong. 

That assertion is clearly incorrect and does not withstand close scrutiny. 

As noted above, even with the Notification in place, BSBC is able to supply hoppers and grabs 
to port users when the figee cranes are not available. The Notified Conduct will not constrain 

" As noted in paragraph 4 l G of the 16 03 07 Submissions 

'' Once again, in so doing, the ACCC conflates Laascclles Wharf with the market for thc supply of'bulk discharge equipment 



BSBC's ability to supply hoppers to self discharge vessels and the total tonnes discharged by 
self discharge vessels are expected to be constant going forward. Furthermore, BSBC remains 
unconstrained in its ability to supply mobile grabs and hoppers to customers at other wharfs at 
the Port of Geelong and in other ports. 

Contrary to the conclusion in paragraph 6.70 of the Draft Notice, the Notified Conduct has no 
effect whatsoever on the supply of mobile hoppers to selfdischarge vessels. 

The mobile hoppers which are supplied by BSBC and similar companies for unloading self- 
discharging vessels are the same as the mobile hoppers which are supplied by those companies 
for unloading vessels using ship-based cranes. GeelongPort does not supply mobile hoppers 
for use with such vessels.. 

Thus, the available evidence establishes, as GeelongPort has always maintained, that even if 
the relevant market is considered to be a market for the supply of' mobile hoppers and grabs 
(which GeelongPort maintains is not the correct market for the reasons already given), then a 
contestable and viable market will continue to exist for the supply of mobile grabs and hoppers 
to unload dry bulk cargo at Lascelles Wharf' even if the Notified Conduct were to continue.. 

On-going Avaflability of Grabs & Hoppers 

The conclusions reached in the Draft Notice appear to be underpinned by the ACCCts finding 
that requiring customers of Lascelles wharf to unload fertiliser and other dry bulk cargoes 
using the figee cranes, when they are available, will jeopardise the availability of hoppers and 
grabs to Port users at GeelongPort.. 

The Draft Notice suggests that finding is based on the ACCC's acceptance of the notions that 
(a) BSBC will be driven out of business by the Notified Conduct and (b) the Notified Conduct 
will act as a barrier which is effective to prevent any alternative supplier of mobile grabs and 
hoppers supplying to customers at Lascelles Wharf. 

For the reasons stated above, there does not appear to be any real evidence to support either of 
those notions. 

Further., Incitec Pivot Limited is an existing alternative supplier of' mobile grabs and hoppers at 
Lascelles Wharf and makes hoppers available at commercial rates. BCS supply hoppers and 
grabs at the Port of Melbourne, have supplied mobile grabs and hoppers to the Port of Geelong 
on occasions and can be expected to do so in the event that there is unmet demand. Mobile 
grabs a n  readily transportable and grabs and hoppers have been transported between ports 
when the need has arisen. 

Accordingly, it cannot be said that requiring customers of Lascelles wharf to unload fertiliser 
and other dry bulk cargoes using the figee cranes, when they ere available, will jeopardise the 
availability of hoppers and grabs to port users at GeelongPort. 

Notwithstanding those matters (i.e. the matters in paragraphs 8.J 9 to 8.23 above), GeelongPort 
is willing to offer appropriately tailored undertakings to ensure that hoppers and grabs will 
continue to be available at competitive rates for use at 1-ascelles wharf, where the figee cranes 
are not available and where hoppers & grabs are required for unloading if their availability 
continues to be of concern to the ACCC. 

Loss of Competitive Tension 

The Draft Notice states that Port users are concerned about a loss of competitive tension. 



8.26 The Draft Notice does not mention that GeelongPort offered an undertaking that the figee 
crane rates will not be increased by more than CPI for the next three years.17 Nor does the 
Draft Report mention what effect this undertaking may have had on the customers' level of 
concern. 

8.27 In any event, as mobile hoppers and grabs will continue to be available from other suppliers 
(such as BSBC and BCS), there is no real basis for any concern as to a loss of competitive 
tension. 

8.28 The potential loss of custom to other ports also means that GeelqngPort will always remain 
subject to competitive tension. ~ 
Higher Port Charges for Some Customers I 

8.29 The Draft Notice states that the Notified Conduct will result in higher port charges for some 
customers. However, other than to repeat submissions made to the ACCC, the Draft Notice 
does not identify the customers likely to be disadvantaged or the extent of the disadvantage - 
whether, in short run ors the long run. 

8.30 Paragraph 6.93 of the Draft Notice refers to BSBC's claim that the cost of using its hoppers 
and grabs can be as low as one quarter of the cost of using the figee cranes particularly (but 
apparently not exclusively) for small volumes of the product. The ACCC appears to have 
relied on BSBC's claim in that regard in reaching the conclusions which appear in the Draft 
Notice. 

8.31 BSBC's claim appears to be an extreme one. Geelongport has seen no credible evidence to 
support it. Indeed, the claim appears to be contradicted by the submissions of Port users 

8.32 The ACCC has received submissions from ESA and Impact Fertilisers. The submissions 
claimed that there would be a cost disadvantage in discharging using the figee cranes as 
against discharge using a combination of ship based cranes together with mobile grabs and 
hoppers. 

8 -33 The alleged cost disadvantage (e-g. $5.1 5 pmt as compared to $7.1 6 pmt) identified in the 
submissions from ESA and Impact Fertilisers is significantly different to the cost difference 
asserted by BSBC. That difference strongly suggests that BSBC's assertions are unsound. 

8.34 There are also a number of difficulties with BSBC's cost comparison and these difficulties 
detract i?om its probative value. 

8.35 First, it is unclear whether the cost comparison properly takes account of that portion ofthe 
cost of chartering the vessel which is referrable to the hire of ship based gear. Unless all 
relevant costs are brought to bear, no rneaningfi.11 comparison may be made. 

8.36 Secondly, the costs quoted in the Draft Notice appear to compare the alleged cost for use of 
mobile discharge equipment with the highest tariff rate for figee cranes arising from a one-off 
shipment. As such they appear to be atypical and do not provide a sound basis for a 
meaningful cost comparison, 

8-37 Thirdly, as noted in a series of submissions made by Geelongport to the ACCC, when there is 
a shared cargo with other fertilizer importers, the figee rate charged is a function of the total 
tonnes of all customers on the ship not the lower individual customer tonnes. This charging 
structure ensures that all Port users share in the benefit of' having fewer, larger tonne 
discharged which assist the overall productivity of the Port of Geelong.. 

l7 See paragraph 4.13 of lhc 16 0 3  07 Submissions 



8.38 Accordingly, the costs quoted in the Draft Notice by Impact Fertilisers appear to be inaccurate. 
As GeelongPort noted at paragraph 3.4 of the 16.03.07 Submissions, GeelongPort's tariff rate 
for the 17,200 tonne cargo discharged by the vessel identified by Impact Fertilisers is $3.83 
pmt and rot $7.16 pmt as the Draft Notice states. It is concerning that despite those 
submissions, the Draft Notice makes use of the incorrect figure. Had the correct figure been 
utilised, it appears that Impact Fertilisers would have enjoyed a significant cost saving by 
using the figee cranes. 

8.39 Fourthly, the identified cost disadvantage plainly does not account for the ability of customers 
such as ESA and Impact Fertilisers to enjoy reduced tariff rates as a result of negotiations with 
GeelongPort. 

8.40 In assessing the operation of the market in the future with the Notified Conduct in place, the 
possibility of negotiating reduced tariff rates (along with ability of Port users to enjoy volume 
discounts in shared cargoes) must be taken into account in assessing relative costs. 

8.4 1 Viewed objectively, the evidence goes no further than GeelongPortts view (see paragraph 6.84 
of the Draft Notice) that a possible cost disadvantage may arise on isolated cargoes for small 
tonnages where there is no contract in place with GeelongPort. 

True Effect of the Notified Conduct on Competition 

8.42 As the Draft Notice notes (see paragraph 6.53), whether the Notified Conduct substantially 
lessens competition in the market is a question of fact having regard to the nature and extent of 
the market, the probable nature and extent of competition which would exist in the market but 
for the particular conduct, the way the market operates and the nature and extent of the 
contemplated lessening. 

8.43 When the geographical boundaries of the 'market' for the supply of cargo unloading equipment 
are properly delineated, it becomes apparent that the likely effect on competition (if any) of the 
Notified Conduct is slight. Any effect on competition in the market for the supply of mobile 
discharge equipment in Victoria cannot be regarded as 'substantial'. 

8.44 The word 'substantial' was considered in the actual context of section 47(10) of the Act in 
Cool arid Sorts Pty Ltd -v- O'Brien Glass brdmtries ~ t d ' ~  where Keely J at first instance 
statedig: 

". .. the rvord stibstarrti~&' is rrot irzterrded to convey the idea of sorrle preoportiorr of 
tlre wltole of tlte actual or poteritial cor~~petitiort ir2  the relevarrt nlar-ket (see see. 
4 7(13)(b) of the Act). However, aliliotrgli not r*eqtib-ed by see. 47(10) to be son1 e 
proportiort of the whole, it is rzone the less reqrrired to be a ~stibstartiial' le.sserrirg iri 

tlre serrse illat tlre lesssiing of corrtpetitiori irr  the eir-cu~zstances of tlte case r~tzist rrot 
be irrsttbstantial or nombid It rn1r.s-l be capable of beirrg fairly descr-ibed as a 
lesserrbtg of cor~zpetition that is real or- ojsubsra~~ce ar di.stibet fi-0111 a lesserthzg titat 
is instrbstantial, insig~rijicarrt or alirzir~ral." 

8.45 On appeal, Fox J with whom Sheppizrd J agreed, accepted these comments20. 

'' (1  981) ATPR V40-220 

19 at p 43,003. 

'O ( 1  983) ATPR 140-376 



#.46 Similarly, in the Dandy Power case?' which also involved sec 47 conduct, Srnithers J 
considered the actual degree of lessening of competition which would be necessaly to 
constitute a substantial lessening. His Honour stated2': 

'I.. . To nly ~nli~zd, one nttr.st look at the relevarrt signijicarlt portion of tlie market, ask 
oneseljhow acid to wlrat aten~t there woztld have been coszpetitiorr therein but for 
the condtict, assess wlzat is leJ an~d determinze wltelher wlmt hos been lost itt 
relation to ~vlzat wolild have beerr, is seat to be a strbsta~ttial lesse~zicrg oj' 
comrpetitio~r .It 

8.47 Put at its highest, the Notified Conduct will constrain only a small portion of the Victorian 
market for the supply of mobile discharge equipment to suppliers of mobile grabs and hoppers 
on an intermittent basis, 

8.48 Even if one were to concentrate solely on the Port of Geelong the effect is plainly not 
substantial .. 

8.49 In 2005-06, BSBC and similar companies supplied hoppers for unloading approximately 12% 
of the Port's total tonnage of dry bulk cargo, and less than of the market for the supply of 
those hoppers (when measured by tonnage) will be affected by the Notified Conduct On any 
view, this is not a substantial lessening of competition. 

9 .  The correct anproacll under section 93 of  the TPA 

9.1 Section 93(3) of the TPA permits the ACCC to issue a notice revoking the immunity which 
was granted to GeelongPort as a result of the Notification if, and only if, the ACCC is satisfied 
that: 

(a) "[the Conduct] Iras . . , tl~ep~irpo.se ora ho.5 or is likely lo have . . tlie egect o j  
si~b.stantially lessening cor~lpetitiorr within tlte rneanir~g ofsec~iorz 47"; and 

(b) "in all tlie circztrnzstaczces . . [the] benejit to tlzeptcblic that ltas resztlted or ir likely to 
resiiltfio~~t the [Conduct] . . would not otttweiglr the detrir~rerzt to the public 
constituted by any le,sse~ring ojcotmpetition illat has resztlted or is likely to re.szilt 

, fi-on1 ilte [Conduct]", 

9.2 On a proper construction of section 93 of the Act, there can be no occasion for the ACCC to: 

(a) consider whether the Notified Conduct of Geelongport would result in a net public 
benefit; or 

@) give a written notice that the ACCC is satisfied that the notified conduct fails to 
meet the test of'net public benefitt in section 93(3), 

unless the Notified Conduct has the purpose or effect (or is likely to have the effect) of 
substantially lessening competition in a relevant market. 

9.3 As the Notified Conduct cannot properly be said to have the purpose (or be likely to have the 
effect) of substantially lessening competition, there is no occasion to consider whether the 
Notified Conduct leads to a net public benefit. On that basis alone, the Notification must be 
allowed to stand, 

" ( 1982) ATPR 740-3 1 5 



Even if Geelonport is wrong in this submission, then the relevant enquiry is not to ask 
whether particular. companies may be deprived of the opportunity to minimise their expenses 
because they are required to use the figee cranes at L,ascelles Wharf when they are available 
(i.e. rather than being frre to use less efficient ship-based equipment at a lowero personal cost) 
or disadvantaged in their efforts to profit from supplying services to Port users (i.e. as BSBC 
and BCS allege they will be - see paragraphs 6.63 to 6.65 of the Draft Notice). 

It is perhaps unsurprising that the submissions lodged by those parties who object to the 
Notification and the Notified Conduct seek to refi-ame the debate in this fashion. However, 
that re-characterisation of the debate is simply wrong. 

Under section 93(3) of the TPA, the ACCC is clearly directed to allow the Notification to 
stand ~nlers  any benefit to the public that is likely to result from the proposed requirement that 
Port users use the figee cranes at L.ascelles's wharf at the Port of Geelong when they are 
available would not outweigh the detriment to the public constituted by any lessening of 
competition that is likely to result from the proposed requirement. 

Pu bIic benefit 

Introduction 

On a proper construction of section 93(3), the issue of public benefit does not arise. 
Nevertheless, Geelongport makes the following submissions. 

Pubtic Benefit Is a Broad Concept 

As noted in Geelongport's previous submissions, the concept of 'public benefit' in this context 
is a broad one and, relevantly, includes the achievement of the economic goals of efficiency 
and the best use of society's resources. See, e.g. Re 7-Elevett Stores P[y Ltd (1994) ATPR 41- 
357. 

The concept of 'public benefit' also extends to: 

(a) economic development such as the encouragement of capital investment; 

fostering of business efficiency particularly where (as in the case of Ports) it is 
likely to result in improved international competitiveness; and 

(c) steps to protect the environment. 

See Re ACI Operations Pty Ltd (1 99 1) ATPR (Corn) 50-1 08- 

Recently, in Applicatiorr by Mediciiies Aust~nlia htc [2007] ACompT 4, the Tribunal stated at 
[107]: 

"The words '3ublic bertejt" 1.viticJ1 lie at the heart of the autlror'isatiorz process 
ertcontpass ". . . the  vides st possible conceptio~t of public bemejit . . . an.)tking of 'vaizle 
to tlte cot~tnrurti& ge~ierally, any contribzitio!t to tlie a i ~ ~ t s  ptr~nred by the societj), 
irrcludi~tg as one of its principal eien2ettt.s (in tlte context of trade practicer 
legislation) tltc nchievenre~tt of tlre ecortoonlic goals of ejlicierlcy w d  progre.s.s ' ; Re 
Qrieeni.rlard Co-operative Millir~g Asrociatiori Ltd; Re Defirce Holdings Ltd 
(1976) 8 ALR 481 at 51 0; 25 FLR 169 at 182-183 (Xe QCMA). Tl~e tervz 'Ipzrblic " 
refers to the Australian public: Re XO ward S~nitlz Btdzi,rtrie,s Pty Ltd (1 9 77) 28 FLR 
385; Re Ritral Traders Co-operatiw (WA) Ltd (1979) 37 FLR 244.. 71te range of 
ptibi~c benefits which lrtq)) be corwider-ed is limited, ill the coiltext of authorisation. 
bj) rlte reqtriremtent that rlre berrejit be the result or the likely J-estrit oj'tlte condzrct 
wlriclr is the subject of aetltorisation: Re QCMA 8 ALR 481; 25 FLR 169 Tlrr~s tlre 
pziblic be~~eji l  ujl~iclr stay be co~tridered zi~tder s 90 is confirzed to the ate~zt  tltat it 



nlrist be related to classes of coridztct ui~leilable to alitl~orisntion and carrrally 
related to the cotid~rct arttllorised. Szrbjecf to those cortst~~aiitis the mlge of mutters 
titat may be broziglit to uccomzt as benejirs is rzot hlited. Wltile eco~loi~zic 
eflcierrcy will loo111 large in rl1an)) atttl~orisatio~t applicatiorrs, the Act and it.s 
o b j e c ~  do rror linrit it to srtch ntatters." 

With minor adjustments to account for the fact that this matter involves a notification rather 
than an authorisation application, this quote is apposite. 

GeelongPort observes that proposed conduct which involves marginal or almost non-existent 
anti-competitive or other relevant detriment might satisfy the necessary conditions for 
authorisation with a weaker public benefit case. See Application by Medicb~e~s Azcstralia 11s 
120071 ACompT 4 at 11271. 

In fact, in this case, the public benefits of the Notified Conduct are significant and have been 
undervalued in the Draft Notice. 

Public Benefits of Notifled Conduct 

The Notification identified a number of ways in which the Notified Conduct will be beneficial 
to port users and the Australian public, namely: 

(a) use of figee cranes results in operational efficiencies at Geelongport; 

(b) figee cranes minimise environmental risks by reducing the amount of dust and other 
harmful substances released into the environment; 

(c) the income generated by use of the Port's figee cranes assists in ensuring 
Geelongport's economic viability which is a pre-condition to providing necessary 
infrastructure for expansion to the operations of the Port. 

In seeking to determine whether there is an overall net public benefit, these benefits ought to 
have been given appropriate weight and value in the Draft Notice. The Draft Notice fails to do 
SO. 

Efficiency 

The total of the assets that are made available in a port are designed to attract custom to the 
port by making it efficient in terms of arrival, mooring, discharge, unmooring - in short 
turnaround time.. 

The key issue with the figee cranes is that they are far more productive and efficient than ship's 
gear which leads to a more productive port. 

With the exception of BSBC, which has an obvious commercial interest in the figee cranes 
remaining idle or under-utilised, even those parties lodging submissions in opposition to the 
Notification appear to have conceded that the use of figee cranes results in operational 
efficiencies at the Port of Geelong. 

In any event, there is a demonstmb1e correlation between the decreasing productivity at 
L.ascelles Wharf and the incrneased use of ship's gear. See the attached report from Meyrick 
and Associates, Lascelles Wharf: Impact of crane options. 

Individual Port users benefit from emciency gains in the form of a reduction in the amount of 
time that the unloading vesseI is berthed and a consequent reduction in demurrage charges, 
stevedoring hours, stevedoring costs, and berthing charges. 



The costs to Port users for demurrage, berthing and stevedoring are all ultimately passed on to 
consumers in the fonn of cost increases, and those cost increases may be multiplied in the 
processing and distribution chain between the unloading of the products and their supply to the 
consumer. 

Thus, there is clearly a public benefit in ensuring that the figee cranes are utilised when 
available. 

There has been evidence of a deliberate shift to ship's gear away fi.om the figee cranes by a 
few fertiliser importers in recent times. In the absence of an ability on the part of Geelongport 
to require Port users to use the figee cranes at Lascelles Wharf when they are available, it is 
expected that the approximate tonnage discharged by ship's gear in FY 06/07 will be 7% and 
this in a drought effected year (an increase of three-fold on the FY 05/06). 

If the trend to ship's gear continued in FY 07/08 the impact would be up to 20% of all tonnes. 
This outcome could be expected to have a significant adverse impact on the Port of Geelong's 
overall efficiency and productivity. 

Paregraph 6.129 of the Draft Notice concludes that the risk of congestion at Lascelles Wharf 
appears to be low with the risk higher during peak fertiliser shipping periods in Autumn and 
Spring. The Draft Notice does not refer to the evidence relied on to reach that conclusion or 
explain the process of reasoning which led from that evidence to that conclusion.. In any event, 
the attached report from Meyrick and Associates clearly highlights the risk that congestion, 
delays and ship queuing may be expected to occur given the features of the market if 
Geelongport is not permitted to ensure that the figee cranes are utilised. 

The Draft Notice also incorrectly concludes that retrieval rates in effect place a 'cap' on 
efficiencies arising fiom increased use of'figee cranes. In fact, the overwhelming majority of 
port users are able to receive bulk product at the figee discharge rates2'. Those few port users 
who do not currently have the ability to receive product at the figee discharge rate can be 
expected to adjust their operations in the event that the Notified Conduct were to remain in 
place. The market is not static and participants can be expected to behave rationally by 
making adjustments where the need arises. 

Investment in Infrastructure 

Creating an environment which encourages port operators to invest in infrastructure that 
improves efficiency is clearly in the public interest. 

Infrastructure of that nature (including the figee cranes) is expensive to acquire and costly to 
service and maintain. The figee cranes have very high fixed costs and minimal variable costs. 
Significant maintenance is required to ensure that the figee cranes are available 24 hours a day, 
365 days per year. For a rational decision to be made by port operators to invest in such 
infiastruchue, an environment must exist where those costs may be recovered and a reasonable 
return achieved on investment. 

" See paragraphs 6 and lG of'thc 16.05 07 Submissions. 



The proposed requirement to use the figee cranes at Lascelles wharf when they are available 
will encourage capital investment by providing revenue which assists in ensuring 
GeelongPort's economic viability and which is a pre-condition to providing necessary 
infrastructure for expansion to the operations of the Port. 

By way of contrast, allowing use of ship-based equipment will result in funds that might be 
utilised to sustain investment in Australian port facilities flowing to overseas based ship- 
owners. 

The Draft Notice appears to completely discount the matters refened to in paragraphs 10.21 to 
1 0.24 above. 

Paragraph 6.1 50, of the Draft Notice states that Geelongport "cor~siders it preferable fo, 

certailt cirstoi~lers to pay adciitiortal costs tharr they olftel~vi.se ~rloltld in o r h  to pi-otect the 
no-re~tt costs positions of other inrporfers at Lasce22e.s Wi'zolj? 

That statement is objectionable on a number of levels. 

First, that statement is a mischaracterisation of GeelongPortts submissions. GeelongPort has no 
interest in protecting the cost positions of any particular Port user. GeelongPort's sole concern 
is to ensure that the Port ope~ates efficiently and, for that purpose, that the more efficient figee 
cranes are utilised wherever possible. 

Secondly, for the reasons already identified above, there is no evidence that the overwhelming 
majority of Port users will suffer any cost disadvantage in using the figee cranes. 

Thirdly, that statement ignores the fact that any drop in revenue resulting finom the figee cranes 
remaining idle must be recovered elsewhere, i.e, from those Port users who are using the figee 
cranes and thereby assisting in maximising port efficiency. It is counter-intuitive to believe 
that GeelongPort should be required to operate the Port in a manner which penalises those Port 
users which are contributing to overall port efficiency. 

Fourthly, the logical extension of the process of reasoning adopted in the Draft Notice is that 
Port operators cannot establish arrangements to ensure that expensive infrastructure is utilised 
to improve port efficiency because, by definition, such arrangements will deny keedom of 
choice to Port users and, given the restrictive market definition adopted by the ACCC, 
substantially lessen competition. 

This reasoning will deter port operators from investing in port infrastructure because of the 
real risk that the infrastructure will remain idle or under.uttilised- 

Finally, even without an adjustment in charges to penalise the more efficient Port users, 
GeelongPort's submissions have quite properly emphasised that the freedom of Port users to 
choose less efficient means of discharge results in hidden costs to other Port users in the form 
of efficiency losses and increased charges for Port users (i.e. demurrage, stevedoring hours and 
incr*eased berthing charges), 

The Draft Notice ignores those hidden costs. Accordingly, the Dmfi Notice ignores a key 
aspect of' GeelongPort's supporting submissions. 



Environmental Benefits 

The Draft Notice's rejection of GeelongPort's submissions that the use of figee cranes reduces 
the amount of dust and harmful substances appears to be underpinned by submissions to the 
effect that grabs used with ship cranes operate similarly to figee grabs (see paragraph 6.138 to 
6.1 39 of the Draft Notice). This conclusion is contrary to the evidence that, unlike the open or 
partially open grabs utilised with ship's gear, the figee grabs fully contain the product being 
discharged2'. 

In any event, the Drafi Notice also fails to give any weight to two other key environmental 
points made by GeelongPort. 

First, when trucks are overloaded due to inaccurate discharge (hoppers other than 
GeelongPort's hoppers are not equipped with weight sensors) they then, after having been 
across the port's weighbridge, have to tip off product onto the wharf to ensure they are not 
overloaded when they leave the Port. 

GeelongPort has recently fitted load cells to each of its hoppers. These cells ensure that exact 
tonnages are discharged from the hopper to the truck each time. Prior to this system being 
fitted, trucks were frequently overloaded and had to tip product off onto the wharf' creating 
environmental issues. 

By way of contrast, third party hoppers rely on guess work resulting in fiequent overloading of 
trucks. 

Secondly, when cement clinker is discharged using the figee cranes, a dust extraction system is 
fitted around the hopper - basically a series of containers, tarpaulins and a dust extraction unit. 
This system was trialled using a BSBC hopper but, due to the cumbersome nature of the 
hoppers, especially when moving them, was found to be unsuccessful. The system works far 
more efficiently on the GeelongPort figee cranes hoppers. 

By failing to consider these points, the Draft Notice also fails to attribute the appropriate value 
to the environmental benefits of figee crane use. 

Public Benefits required to be aggregated 

To the extent that it was appropriate for the Dmfi Notice to have weighed the benefits 
associated with the Notified Conduct against the detriment to the public by that conduct 
constituted by any lessening of competition in the relevant market, it was necessary for the 
Draft Notice to have considered iri aggregate the value of the public benefits. 

The DraR Notice fails to consider the aggregated value of the public benefits.. Thus, the 
ACCC have failed properly to discharge their statutory function. 

Less Restrictive Alternatives 

The 'ACCC assessment' section on page iii of'the Draft Notice states "[tllle ACCC tiotes that 
there are other less re-strictiw ways.for GeelongPort to achieve its stated objectives". 

That assertion appears to be based on the statement at paragraph 6.44 of the Draft Notice that 
" [i]n the abse~rce of the ,rotij?ed co~tdtict, the ACCC corrsiders that GeeZortgPo,t could simply 
respo~zd by ~tegotiatirig discoiirzteclfigee craue rates bl order to retain brcsiness b t  the face of 
i ~ l c r e a d  comipetitiorl " . 

*' See also paragraph 4 1 1 above 



There is no part of the ACCC's assessment of the public benefit under the so-called 'future with 
and without test' in which it is appropriate to have regard to the issue of whether there are other 
less r-estrictive ways for GeelongPort to achieve its stated objectives. Whilst this may be a 
relevant consideration in the exercise of the ACCC's discretion to authorise conduct under 
section 90, it has no role to play under section 93(3) of the TPA. 

In any event, normal commercial imperatives will mean that any discount which GeelongPort 
gives on its fi gee crane rates must be balanced by an increase in its other revenue streams 
and/or by a reduction in GeelongPort's costs. 

However, paragraph 6.46 of the Draft Notice states that "[tlke ACCC wotrld be cor~cented with 
arry cola, te?factlrol rcertario as strggested by GeelongPort (see paragr*ap/z 6.2 7 [which 
involved increasing the wharf charge]) efectAdy clzurgi~~g users f y fa ihw to zcse tliejigee 
cm1e.s [as that] wortldpote~~tially have the sarrze effect os f l ~ e  [Notified Conduct]". 

Accordingly, paragraph 6.46 of the Draft Notice appears to suggest that Geelongport should 
absorb a substantial discount on its figee crane charges without seeking to recover that lost 
revenue in other ways That suggestion ignores commercial realities. 

Paragraph 6.45 of the Draft Notice also appears to ignore commercial realities. Paragraph 6.45 
states that: 

" To the extar t tlzaf ir1creased trse of skips' gear creates co~~gesfion dzie to vessels 
tukirrg lortgev to rirlload, llti.5 cozcld be addressed by bltrodticing cost-refictive bertlli?lg 
cliarge-s - poteri tia Ily ~~vitirlr higher peak tinre rates. Alteniatively, Geelo~~gPo~~f cocrld 
seek to erlcorcrage wssels to awive out ojpeakperiods ~*vith discorated charges at 
tlruse tilrtes" , 

As is dernonst~ated by the attached report From Meyrick & Associates, this statement reflects a 
fundamental misunderstanding of the logistics governing the time at which any vessel will 
arrive at a berth and the nature of demand for berths to discharge bulk products at Lascelles 
Wharf. Put simply, the suggestions made in paragraph 6.45 of the Draft Notice are not 
realistic or viable options. 

PubIic detriment 

Public Detriment Able to be Considered 

The only detriment which may be considered under section 93(3)(b) of the Act is any 
dehi ment to the pttblic constituted by any lesserii)zg of coi~tpetitiorr that has resulted or is likely 
to result kom the notified conduct. 

In that respect, the enquiry under section 930)  of the Act is nanower than the similar enquiry 
under section 90(8). See, e.g. Azis~r.alim Arrociotioi~ oj Patlzology Practices Brcorporated 
[2004] ACompT 4; 7 April 2004 and the observations of the tribunal in Applicatiort by 
A4edicirres Atc,stralia Ir~c [2007] ACompT 4 at [I 121 et seq dealing with the difference in the 
public benefit test applicable in s 90(6) on the one 1-land and under s 90(8) of the Act. 

The Draft Notice incorrectly has regard to other matters as constituting a public detriment. In 
that regard see, for example, paragraph 6..81 of the Draft Notice. 



Public Detriment Constituted by any Lessening of Competition 

The only parties potentially affected by the Notified Conduct are the (mainly foreign) owners 
of ship based discharge equipment, suppliers of mobile discharge equipment and Port users. 
Any effect on the owners of ship based discharge equipment is properly disregarded. The 
effect on suppliers of mobile discharge equipment and Port users is likewise slight when the 
market is properly delineated. 

If, notwithstanding the above matters, the ACCC remains concemed that some Port users will 
suffer a cost disadvantage in the form of higher discharge costs as a result of the Conduct, then 
GeelongPort may be willing to offer appropriate undertakings to ensure that those Port users 
are not disadvantaged. 

Restrictions on Choice 

The submissions lodged by BSBC, which supplies grabs and hoppers at 1 8 ports around 
Australia (see paragraph 7-33 above), focused heavily on the fact that the Notified Conduct, on 
occasions, would restrict Port users in their £feedom to choose to discharge utilising less 
efficient means.. Naturally, the supplier was concerned that its ability to profit from activities 
at this Port would also be diminished on those occasions. 

In line with the submissions lodged by BSBC, the Draft Notice appears to treat this diminution 
in freedom of choice as, axiomatical~y, involving detriment to the public. That treatment 
involves a significant en-or of principle. 

The TPA is not concemed with the fate of individual competitors rather than the level of 
rivalry in the market. It plainly does not follow that conduct which affects the balance of 
competition by disadvantaging a particular supplier or a particular product or products 
necessarily lessens the competition in the market. See, eg, Orrtboard Marine Attst~.aZia Pty Ltd 
-v- Hecar Iflvesfi~tents (No 6) Pty Ltd (1 982) ATPR 140-327 at p 43,990. 

A single supplier of' grabs and hoppers cannot be equated with the 'public' as that term is used 
in section 93(3) ofthe TPA- 

It is also wrong to equate a restriction on choice (or even a restriction on competition) with 
'detriment' in the relevant sense. Anti-competitive behaviour may, in certain circumstances, be 
a benefit or may result in beneficial outcomes, for example where it results in overall 
efficiency gains. See, e. g, Re 7-EZerlelt Stares Pty Ltd (1 994) ATPR 4 1 -35 7; Re Media Colrrrcil 
u j  Att.stralia (No. 2) (1 987) 88 FLR 1 . 
This is clear.1~ where the question of' public benefit comes to the fore, 

Ports provide inhastructure at a cost that must be recovered. The argument of those opposing 
the Notification, which appears to have been adopted in the Draft Notice, is predicated on the 
notion that GeelongPort should bear the cost of capital improvements and infrastructure which 
enhances efficiency and productivity but that individual port userskargo owners should have 
unrestricted fi-eedom to pick and ahoose whether to make use of that infrastructure. 

Any decision to use ship based equipment is ultimately referrable to a desire to cut costs and 
thereby maximise profits. Whilst the decision not to use the more efficient figee cranes may be 
praeferable fiom the point of' view of the individual port user, the decision to do so comes at the 
expense of' other Port users. As noted above, there are efficiency losses at the Port overall and 
significant hidden or- disguised costs to other Port users that are required to be brought to 
account. 



The Draft Notice also fails to take account of the benefits which will accrue to Port users as a 
result of the increased efficiencies which will come with the increased use of figee cranes, 
including (ultimately) a reduced cost-structure for the Port whicl~ will allow lower port 
charges. Those benefits are clearly apparent from the enclosed report from Meyrick & 
Associates (see particularly, but not only, the sections titled 'Vessel Performance: Drivers and 
Constraints', 'Summary 2000 to 2006', 'Potential queuing impact', 'Port drive for. efficiency' and 
'Conclusions').. 

Uncertainty 

Paragraph 6.8 1 of the Draft Notice asserts that the alleged increased uncertainty in unloading 
arrangements "coztM also pote~itially resrrlt in irrcreared disclzarge costs to citsto~~~ers ijt?rey 
are rrqrtired ro switch to tlie figee crolles part way iltozigh totluudiltg". 

The suggestion that there coltld be an increase in such costs appears to be pure speculation. 
There does not appear to be any evidence to support that suggestion. Certainly, the Draft 
Notice does not refer to any such evidence and instead states that "[tlhe ACCC czrrrer~tiy has 
ir~szficiertr irfi*rnntion before it to deternlirte the size of arty sztclt detrir~te~~t"' 

Competitive Tension 

The Draft Notice states that customers have expressed concern about the removal of 
competitive tension (see paragraph 6.67 of the Raft Notice and paragraph 6.63 of the Draft 
Notice re BSBC's submission). This concern has been dealt with above. 

Reduced Discounts 

Paragraph 6.98 of the Draft Notice states that "mite ACCC considers the r~ot$ed corrdrrct 
cortltl have i he efect of either redttcittg [Ire size of di.scounfs ogered by Geelo~rgPo,? b~ 
~regoliatio~ts ~rritll czistolrzers or the exte~zt that it i.5 Willirrg to alter into srrch riegotiatims" 
(emphasis added). 

The Draft Notice does not state that the Notified Conduct will have that effect - it merely that 
the Conduct could have that effect. The Draft Notice also cites no evidence in support of the 
finding that the Notified Conduct corcld have that effect - but only refers to the bare assertions 
made by certain companies who oppose the Notification. This analysis is unsound. Bare 
assertions of this nature are of little probative value and cannot safely be relied upon by the 
ACCC. 

Net Public Benefit 

When the test is properly applied, it may be seen that the Notified Conduct involves a net 
public benefit. 

Additional Undertakings 

The removal of competifive tension 

The Draft Notice states that customers have expressed concern about the removal of 
competitive tension (see for example paragraph 6.63 of the Draft Notice). We understand that 
concern is primarily directed at the effect which the alleged removal of competition will have 
on the prices which GeelongPort may charge for the use of the figee cranes. 

In order to address that concern, and provided that the ACCC approves the Notified Conduct, 
Geelongport will give an undertaking to the effect hat it will not increase its figee crane 'rack 
ratest by more than the consumer price index for. st least 3 years. 



The availability of hopper and grabs 

1 3.3 The Draft Notice also states that "tile [Notified Conduct] ~ i a y ,  jeopardise tlre olzgoi~ig 
availability of alternative lroppers ar r d grabs at LascelZes Wltarj. tlr ereby Zinziting opfio~ts 
available to vessels wllerefigee cremes ai-e icr~available, rr~z.sdtable or sirztpiy riot conrpetitive" 
(see paragraph 6.70 of the Draft Notice). 

1 3.4 We note in passing that there would appear to be no restriction on the current availability of 
hoppers and grabs if Port users are not obliged to use figee cranes when they are ".rirniply riot 
cot~rpetitive". However, setting that issue aside, GeelongPort is willing to address the Port 
users' concern as to the ongoing availability of hoppers and grabs in circumstances where the 
Notified Conduct is allowed to continue by offering an undertaking to the ACCC in that event 
(i.e. in the event that the ACCC approves the Notified Conduct) to the effect that GeelongPort 
will use its best endeavours to ensure that a supply of hoppers and gabs is always available at 
Lascelles Wharf at market competitive rates in cases where the figee cranes are unavailable. 

GeelongPortas proposed Rgee crane operating procedures 

13..5 Paragraph 3.1 1 of the h a f t  Notice states: 

"b oddirio~~, GeelongPort advises tlrat ifilze~z is an ability to lruve two izolds 
disclrarged on il~e one vessel at tlie same linze, and the otlrerjigee crane is 
ztttavailable tlterr tlre skips' gear aray be used on the second itold. However; tlte 
ACCC ttrtdefistnnds illis is sztbject to the citsforne~~ dei~torutrating tirat a svbsta~t~ial 
productivity b p r o v e ~ ~ ~ e ~ t l  call be adievecf' . 

13 -6 Paragraph 6.69 (which refers to GeelongPort's "proposedfigee cralre operatiltg procedztres") 
and paragraph 6.30 of the Draft Notice make similar observations. 

13.7 To remove any scope for misunderstanding, and if'the ACCC is willing to approve the 
Notified Conduct, GeelongPort will give an undertaking to the effect that it will modify its 
figee crane operating procedures so that Port users may unload one hold of a vessel with a 
figee crane and another hold of that vessel with ship-based cranes if only one figee crane is 
available, and subject only to those cases where safety, environmental considerations or 
operational constraints prevent this. 

The terms of the conditional undertakings offered 

13.8 Please note that the proposed undertakings offered in paragraphs 13.2,13.4 & 13.7 above, are 
all offered on the basis that: 

(a) the proposed undertakings will only be given in the event the ACCC approves the 
Notified Conduct; and 

(b) the precise terms of the proposed undertakings will be agreed between the ACCC 
and GeelongPort in that event. 

13.9 The proposed undertakings are also offered notwithstanding that GeelongPort still maintains 
that none of those undertakings are required in order to ensure that: 

(a) the "detri~~ze~zt to the priblic constituted by [a ] lesse~zirrg oj'cor~ipe!itioiz illat . .  i s  
likely io result fmtr ihe motified Conduct]" does not outweigh the public benefit of 
the Notified Conduct (see section 93(3) of the TPA); or 

the Notified Conduct does not otherwise infringe the TPA. 



14. Other rezulatorv provisions 

14.1 Geelongport does not accept that any issue arises in relation to the Essential S e ~ o e s  
Commission of Victoria (the "ESC") .. 

14,2 In any event, it is neither necessary nor appropriate for the Draft Notice to consider other 
regulatory provisions.. The scope and extent of the ACCC's role (and the matters to which the 
ACCC may properly have regard) are determined by the relevant provisions of the TPA. 

14.3 We have not addressed any issues that may arise under the Esser~iial Services Co~~rnrissiorl Act 
2001 (Vic) because the regulatory policy issues that arise under that Act are quite different to 
those that arise under the TPA in respect of the present application. Similarly, the respective 
functions and powers of the ACCC and ESC are very different. Accordingly the possible 
application of the ESC Act or the views of the ESC are submitted to be an irrelevant 
consideration in the ACCC's determination of this application. 

15. Conclusion 

15,l For the reasons given above, the Notification should be allowed to stand. 

20" LIS/ Dated: ........ .. , ........ 3 ... .... ......... 2007 

Signed by/on behalf of the person giving this notice 

(Si nature) e 
(Full N m )  

Clayton Utz 
(Organisation) 

.P 

Partner 
(Position in Organisation) 
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Disclaimer 

Economic Insights Pty Ltd has prepared this report for the exclusive use of the party or parties 
specified in the report and for the purposes specified in the report. The report is supplied in 
good faith and reflects the knowledge, expertise and experience of'the consultants involved. 
Economic Insights Pty Ltd accepts no responsibility whatsoever for any loss occasioned by 
any person acting or refraining fiom action as a result of' reliance on this report.. 



Competition and Efficiency Issues at Geelongport Eco~obi~c INSIGHTS 

CONTENTS 

Executive Summary ........ ....,........... ........................... ... ....................... ..... ............. 3 

1 Introduction ................................................................................................................................. 14 

. . 
2 Market Definltron ......................................................................................................................... 15 

....................................................... 3 The Effect on Competition of the Notified Conduct 20 

4 The Net Public Benefit of the Notified Conduct ............. .. ............................................. 27 

5 The Impact of Proposed Undertakings ......... ... ............................................................................ 36 

References .......................................................................................... ............. ......................................... 37 



Conipetition and E.fficiency Issues at GeelongPort E.co~on,~~c INSIGHTS 

EXECUTIVE SUMMARY 

Scope of Report 

1 This report provides an economic assessment of competition and economic efficiency 

issues in relation to the exclusive dealing notification lodged by "GeelongPort" for fertilizer 

and other dry bulk cargo unloading services at Lascelles Wharf in GeelongPort on 19 January 

2007. Tllis report defines the relevant market for competition purposes, assesses whether 

there is likely to be a substantial lessening of competition in that market by the notified 

conduct and considers the economic efficiency implications of the notified conduct.. 

The Issue 

2 The issue is that Geelongport would like to ensure maxinlurn utilisation of its two 

figee cranes at Lascelles Wharf Berths 2 and 3 in order to maxiinise efficiency for the port as 

a whole and contribute to profitability.. The notified conduct that is under consideration 

requires customers to use the figee cranes when they are available and appropriate. This will 

reduce the demand for bulk cargo unloading equipment hire from other firms at GeeIongPort 

and may increase the direct cost to some users of bulk cargo unloading equipment at Lascelles 

Wharf in certain circun~stances. However, the notified conduct is likely to significantly 

r.educe congestion and other costs compared to the situation wliere there is no requirement to 

use figee cranes. 

Market Definition 

3 The definition of the relevant market is approached by reference the hypothetical 

inonopolist test known as the small but significant non-transitory increase in price (SSNII)) 

test.. In this case the test is applied by taking as a starting point market definition the supply 

of non-self-discharge bulk cargo unloading equipment hire at Lascelles Wharf at 

GeelongPort. This test, in defining the market, asks whether a monopolist controlling this 

market could increase prices sustainably and profitably by 5-1 0 per cent. 

4 The ACCC defines the relevant market, in this matter, as tlle market for tlie provision 

of bulk cargo unloading equipment at GeelongPortc However, recognising the mobility of 

hoppers and grabs that are used with ship based cranes and the existence of grabs on ships 

equipped with ship based cranes, the market for 1.he provision of bulk, cargo unloading 

equip~nent or equipment hire is much wider in geographic ter~ns, at least from the perspective 

of' suppliers of such equipment. 
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5 A 111ore accurate market definition to consider as a starting point for the purposes of 

competition analysis would be the market for the hire by customers of relevant bulk cargo 
unloading equipment hire at Lascelles Wharf at GeelongPort. Assuming access to the 

port, and recognising the mobility of hoppers and grabs and ships' cranes, it is clearly 

reasonable to conclude that the market for the hire of relevant bulk cargo unloading 

equipment is likely to be wider than the hire of such equipment only at GeelongPort. 

However, the notified conduct effectively means that although alternative suppliers may have 

access to the port in a legal sense, they do not have unrestricted access in an economic sense, 

because custon~ers cannot use their equipment if the figee cranes are available. Thus 

although the notified conduct is not likely to impact substantially on suppliers of non-self- 

discharge bulk cargo unloading equipment, because of the relevance of a wider market for 

them to supply, there could still be an impact on customers at Lascelles Wharf at 

GeelongPort. 

6 Thus an appropriate starting point for undertaking a SSNIP test is to consider the 

market for the hire by customers of non-self-discharge bulk cargo unloading equipment 
able to be used at LasceIles Wharf at GeelongPort. Although there is some scope for 

customers to switch to an alternative port and to self-discharge vessels in the event of a 

SSNIP for this assumed market, there is insufficient evidence about substitution possibilities 

to be clearly definitive in relation to market definition. This is particularly the case when 

there is scope for large customers to switch substantial volumes in the event of price increase. 

In this respect it is important to recognise that if there is scope for a substantial amount of 

business to be diverted away fi-om GeelongPort by customers who are dissatisfied with the 

requirement to use the figee cranes, that would strongly suggest the 111arket should include the 

ports to which those custoiners divert their business.. 

7 Notwithstanding the limited information available, to facilitate analysis of We 

competitive effects of the notified conduct, the remainder of this report will assume that the 

relevant n~arket is the market for the hirc by custorncrs of non-self-disdiarge bulk cargo 
unloading equipment able to be used at Lascelles Wharf at GeelongPort. 

The Effect on Competition of the Notified Conduct 

8 In order to assess ll~e effect on con~petitiot~ of the notilied conduct, it is ~~ecessary to 

establish the situation with the conduct know11 as the "factual" and the situation without the 

conduct known as the "counterfactual" and evaluate whether there is a substantial lessening 

of competition by comparing the factual and the counterfactual. A comparison of the factual 
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and the counterfactual is also relevant for assessing the impact on economic efficiency which 

is considered in the following section. 

9 A critical aspect of the counterfactual is an estimate of the share of cargo discharged 

at Lascelles Wharf using the figee cranes. Meyrick and Associates (2007) have prepared 

forecasts of the relevant shares of cargo likely to be discharged at Lascelles Wharf.. The 

forecasts have been prepared for low, medium and high cases for the use of ships' gear in the 

counterfactual scenario. The forecasts show that the share of crane use diverted to the figee 

system in the factual scenario compared wit11 the counterfactual scenario varies from 13.8 to 

23.8 per cent depending on whether there is low, medium or high use of ships' cranes and the 

year. The share that is diverted is projected to increase over the 5 year forecast period 2007- 
08 to 201 1-12. 

10 Assuming that all non-self-discharge bulk cargo unloading equipment hire services at 

Lascelles Wharf are provided by figee cranes there are a number of competitive constraints 

and impacts to consider. 

11 First there is a potential impact on suppliers of non-self-discharge bulk unloading 

equipment hire services at GeelongPort, As explained in the section on market definition, the 

relevant geographic market for such suppliers is much wider than Lascelles Wharf at 

GeelongPort. This is because suppliers of such equipment would have options to use that 

equipment at other locations as the mobility of the equipment means that these suppliers are 

part of a much broader geographic market. Thus any impact on such suppliers in terms of lost 

business could not reasonably be assessed as a cost in terms of a substantial lessening of 

competition at GeelongPort alone. 

12 In addition, although not strictly relevant because of the options that suppliers have in 

the wider geographic market, it is not likely to be tlie case that other suppliers of bulk cargo 

unloading equipment for lire would be so affected in the factual scer~ario that they would 

withdraw from supplying services at GeelongPort This is because: other suppliers of bulk 

cargo unloading equipment would still be able: ( I )  to supply hoppers and grabs to port users 
at Lascelles wharf when the figee cranes were unavailable; (2) to supply hoppers to self- 

discharge vessels which rep~esented 82 per cent of the tonnes that went through third party 

hoppers during 2005-06 (GeelongPort 2007b. Supplementary Sub~~~issioii to the ACCC, para 

4 16); and (3) to supply hoppers to custo~liers at other wharves at GeclongPo~t. I t  is also 

noted that tl~ere are seveial entities operatiiig at Geelo~~gPorl that could supply suitable 
hopper and grabs and in any case grabs and hoppers are economically mobile. 

13 However, in this matter., it is not the impact on other suppliers of hoppers and grabs 

that is relevant in assessiiig the co~npetitive effects of the notified conduct but rather the 
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extent to which prices are likely to be increased above a competitive level and there is an 

impact on customers.. As the market is assumed, for the purposes of M h e r  analysis, to be the 

market for the hire by customers of non-self-discllarge bulk cargo unloading equipment able 

to be used at Lascelles Wharf at GeelongPort, it could be inferred that some customers may 

be adversely affected to some extent in the short term by the notified conduct. 

14 Given the market definition, it is reasonable to assume that relatively little trade 

switches to an alternative source of supply, implying there would be no significant allocative 

efiiciency detriment. If so, the estimates of the share and volume of trade that would be 

affected at Lascelles Wharf; for low, high and medium cases, have been used in conjunction 

with an estimate of' the additional cost that customers would pay on average for using the 

figee cranes even if they preferred to use ships' cranes and mobile hoppers and grabs. 

15 Estimating an average cost difference for the use of the figee cranes compared with 

the use of hoppers and grabs for. use with ships' gear is difficult given the possible mix of 

cargoes and the range of circumstances that could arise. Meyrick and Associates (2007) have 

estimated that a maximum weighted average cost difference is $1.41 pmt (for the hire of the 

mobile hoppers and grabs relative to the cost of the figee cranes). However, this estimate is a 

maximum because it does not adjust for a number of other factors that would most likely 

reduce the cost differential, In particular, it does not recognise that it wiIl take longer to 

unload a ship with ships' gear and mobile hoppers and grabs compared to the figee crane 

system.. In addition, as noted in the Meyrick and Associates report, greater use of the ships' 

cranes will lead to increased fuel consumption by the ship and additional maintenance costs 

that will need to be reflected in freight rates, Freight rates would also have to iilclude a 

con~ponent to recover the cost of providing the ships' cranes. No adjustment has been made 

to allow for the possibility of lower fuel and maintenance costs and freight rates if ships 

cranes are not used.. However, an adjustment is made in the section on the public benefit of 

the notified conduct for the additioilal berth and stevedoring costs that arise because it will 

tnlte longer to unload a ship with ships' gear compared to the figee system. 

16 Given the highly capital intensive nature of discharge using the figee cranes and the 

incentives on GeelongPort to minimize costs there are unlikely to be any significant cost 

inefficiencies (i.e. productive inefficiencies) as a result of less direct competition fiom other 

suppliers or  non-self-discharge bulk unloading services at I-.ascelles Wharf: In addition, as 

explained above the impact on other suppliers of non-selfLdischarge bulk cargo unloading 

equipnlent is not relevant because such suppliers have options in a wider geograpl~ic market 

where competition has not been substantially affected.. 

17 Thus the ~nain potential adverse impact of the notified conduct in terms of the impact 

on cotnpetition is the impact on customels at Lascelles Wharf. E.stirnates of the maximum 
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average direct cost impacts on customers, assuming the forecasts for the use of ships' cranes 

prepared by Meyrick and Associates (2007) and the estimate of a cost differential of' $1.41 

pmt, range from $027 million to $0.55 million per annum depending on the scenario and the 

year. In all scenarios total costs increase over time as more trade is displaced in absolute 

terms because underlying overall cargo volumes are increasing in the forecast period and 

because in the absence of the notified conduct there wouId be an increasing use of ships' 

cranes and mobile hoppers and grabs over the 5 year forecast period. 

18 However, as explained in the section on the net public benefit of the notified conduct, 

the cost concept that has been calculated is not a net cost. This is because in economic tenns 

it is strictly a financial transfer fiom customers of GeelongPort to GeelongPort and also 

because there are net public benefits from the notified conduct in terms of the increase in the 

overall productivity of the port and on congestion costs; the dynamic incentives provided for 

efficient investment; and likely environmental benefits. These issues are explored in detail in 

the section on the net public benefit of the notified conduct.. 

The Net Public Benefit of the Notified Conduct 

19 A wide definition of public benefit is adopted in this report consistent with economic 

and legal precedents. However, in adopting a wide definition, it is important to recognise that 

economic efficiency effects are key effects to consider in assessing net public benefits, 

whereas effects that are strictly transfers are not normally treated as net benefits or costs when 

standard economic criteria are used. If transfers are evaluated in a way that leads to a net 

benefit or cost, it is important that the criteria for such an evaluation are made transparent and 

justified from a public benefit perspective. 

20 As noted the main cost of the notified conduct is the increased cost to users of being 

required to use the figee cranes when they may prefer to use another method of discharging 

cargo. I-lowever, to reiterate, it is important to recognise tl~at from an economic el'ikiency 
perspective, this effect is not a net cost to the economy.. In economic tem~s the additional cost 

to customers who do not divert their trade to another port, in the context of the notified 

conduct, is a benefit to GeelongPort and hence is simply a financial transfer and not a net 

public detriment.. In order for there to be net public detriment it would be necessary to 

attribute greater weight to the same financial value when it is a cost to customers compared 

with when it is a benefit to GeelongPo13. 

21 However, there would not appear to be sound econo~~~jc reasons for giving different 

weigl~rs to the same dollar value when it is a cost to custolners and a benefit to OeelongPort. 

This is because in this case, the main efficiency benefits relate to the impact of the notified 
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conduct on the overall efficiency of the port. These efficiency benefits are not the sort of 

efficiency effects that would be dissipated if there was less competition in the market for the 

hire by customers of non-self-discharge bulk cargo unloading equipment able to be used at 

Lascelles Wharf at GeelongPort.. In addition most of the efficiency benefits associated with 

reducing congestion costs would flow directly to users of the port rather tl~an GeelongPort. 

This would mean that there was no net public detriment even before considering the 

quantitative impact on overall port efficiency and congestion costs. 

22 Turning to the impact of the notified conduct on the overall efficiency of GeelongPort, 

Meyrick and Associates (2007) have prepared a report on the impacts on crane productivity, 

overall port efficiency and congestion costs in relation to cargo discharge at Lascelles Wharf, 
GeelongPort. 

23 As explained and shown in the Meyrick and Associates report, the figee crane system 

is clearly more productive than the use of ships' gear and this higher productivity of the figee 

crane system is important for maximising the overall productivity of the port. As trade at the 

port increases, congestion and queuing costs are expected to become more important, The 

Meyrick and Associates report calculates the congestion costs under various scenarios for use 

of' ships' gear and the figee crane system. Any reduction in the congestion costs, that arises 

because of greater use of the figee crane system rather than the use of ships' gear and mobile 

hoppers and grabs, is a public benefit to all users of the port. 

34 Table 1 presents estimates of the public benefits and costs of being required to use 

figee cranes and the inputs that were used in the estimates. Item 4 provides an estimate of 

the net public benefit of the notified conduct. As the congestioi~ costs and the increased berth 

costs would. not be incurred in the factual scenario with the notified conduct, items 1 and 2 

would constitute public benefits with the notified conduct. 

35 Item 3 would constitute a cost: to users under the factual scenario. However, as noted 

ear,lier, from a11 econolnic efficiency perspective this cost to users would nor.n~ally be treated 

as a benefit to GeelongPorl (that is it would norinally simply be a transfer payment based on 
standard economic criteria) u~lless there was a well supported reason to discount the benefit to 

GeelongPort but not the cost to users. 

26 However, br the lxlrposes of analysis, even if the benefit of increased profits fro111 the 

increased use of the iigee crane systen-r was completely disregarded (i.e. valued at zero) there 

would still clearly be a net public benefit from the notified conduct under the factual scenario. 

This is shown in the estimates for item 4 which represent the congestioil cost savings and 

berth hire savings less the increased cost to users under the factual scenario.. The estimates of 

the net public benefit range fioin $0..49 11.1 to $1 ..9m depending on the scenario and the year. 



Competition and Efficieilcy Issues at Geelongport Eco~oh~rrc INSIGHTS 

There would also be a small additional benefit of $.lm in stevedoring cost savings that should 
be added to the net public benefit.. The estimates of the net public benefit are clearly positive 
and significant in every case and they increase substantially over time.. 
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Table I : Estimates of the public benefit of the notified conduct 

Source: Based on Meyrick i~nd Associates (2007) and author's calculalions 

1 .  Congestion cost of not requiring use of' 

figee cranes 

High use share of ships cranes 

Medium use share of ships cranes 

L.ow use share of ships cranes 

2. Cost of increased berth charges when 

figee cranes are not used 

High use share of ships cranes 

Medium use share of ships cranes 

Low use share of ships cranes 

3.. lncreased ~naximuin average direct 

cost for users of requiring use of figee 

cranes 

High use share of ships cranes 

Medium use share of' ships cranes 

Low use share of ships cranes 

4 .  Net public benefit assuming [hat none 

of the cost to users is a benefit to 

GeelongPort (Item 1 plus item 2 less item 

3) 

High use share of ships cranes 

Medium use share of ships cranes 

Low use share of ships cranes 

2007-08 

$m 

0.79 1.09 1 .44 1.83 2.27 

0-73 0.97 1.25 1.56 1 ;91 

0 68 0.86 1.07 1.31 1 .59 

0.10 0.13 0.15 0.lG 0.18 

0.09 0.1 1 0. I3 0.14 0.15 

0.09 0.. 10 0.1 1 0.12 0.13 

0.3 I 0.39 0.46 0.51 0 55 

0.29 0.35 0.41 0.45 0.48 

0 27 0.31 0 35 0.39 0 41 

0.57 0.83 1.13 1.48 1.90 

0.53 0.74 0.97 1.26 1 ..59 

0.49 0 65 0 83 1 05 1.31 

2008-09 2009-2010 2010-201 1 101 1-2012 
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27 In addition if' the forecast period was extended it clearly could be expected that the 

congestion costs and berth hire costs combined would continue to increase at a faster rate than 

the direct costs to users, although at some stage both would plateau. This would lead to a 

higher net public detriment over time in the counter factual scenario if the figee system was 

not used when it was appropriate and available. 

28 In considering the nature and scope of public benefits it is important to recognise that 

Lascelles Wharf and associated bulk cargo unloading capacity were developed as part of a 

business strategy to develop GeelongPort as a bulk cargo port. To help understand the issue, 

the situation at GeelongPort can be compared to the situation at a bulk commodity facility for 

export of grain or coal where it would clearly not be economically sensible to require the 

facility to allow the handling of cargo not suited to the facilities. Likewise for the figee crane 

system at Lascelles wharf there would clearly be an adverse impact on the productivity of the 

port if increasing use of ships' gear md mobile hoppers and gabs were to continue to a 

significant extent. 

29 There are two additional public benefit effects to consider, namely: the impact of the 

counterfactual in discouraging efficient investment and the impact of the counterfactual on 

the environment. 

30 In terms of the impact on investment incentives, it is understood that the large 

investment in the figee cranes was a critical component of the business strategy for 

GeelongPort. It is well accepted in economics that it is important to maximise the utilisation 

of large assets in order to ensure efficient use of such assets and provide appropriate 

incentives for large scale investment.. There is also a widely held view that price regulation of 

essential infrastructure in Australia has been implemented in a way that has impacted 

adversely on investment incentives and that infrastructure bottlenecks at Australia's major. 

ports have restricted the ability of Australia to benefit from the strong demand in export 

markets. 

3 1 If the notiiied coilduct is not authorised it is likely that there will be an adverse impact 

on the efficient utilisation and the profitability of the figee cranes and this in turn may impact 

more widely on investment incentives for equipment and facilities at ports and for other 

infrastructure across Australia. It is not possible to quantify this impact, in this matter, 

however, the risk in terms of the potential adverse impact on imlestment incentives needs to 

be given reasonable credence in assessing the public benefit of the notified conduck. 

32 There is an additional infrastructure investment externality to consider if the figee 

cranes are not utilized in a manner that will contribute to maximun~ productivily at the port. If 

the figee cranes are not used efficiently, the capacity of Lascelles ~+l~arf'~+rouId be effectively 
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reduced and this would bring forward the time at which additional port infrastructure is 

required, In addition, it is understood that the use of ships cranes and mobile hoppers and 

grabs would nornlally lead to greater wear and tear on wharf aprons conlpared with the use of 

the figee system. Both these effects would imply a11 increase in the present value of the 

required investment. This externality is in addition to the congestion externality cost 

considered above. 

33 There also appears to be reasonable evidence to suggest that the use of figee cranes is 

a more secure method for mininiising environmental damage. The main factors to consider 

relate to superior grabs and weight sensors in the figee system. However, the ACCC does not 

appear to have recognised these factors are likely to imply environmental benefits associated 

with the figee system relative to the use of ships' gear and mobile hoppers and grabs. 

The Impact of Proposed Undertakings 

34 Concerns have been raised that under the notified conduct GeelongPort retains the 

discretion over granting permission to use ships7 gear aid to continue to use ships' gear if a 

figee crane becomes available during the unloading process. However, it is understood that 

GeelongPolt is proposing an undertaking that will remove the requirement for a customex. to 

demonstrate that a substantial productivity iiiiprovement can be achieved with ship-based 

cranes. In addition, GeelongPort is proposing an undertaking that it would ensure that 
suitable hoppers and grabs were available to use with ships' gear at charges based on current 

prevailing prices and with hture prices not increased in excess of CPI changes for a defined 

period. These two undertakings should effectively address key concerns about uncertainty as 

to whether unloading with tlie use of' ships' cranes and mobile hoppers and grabs will be 

possible and economical. 

35 There may also be a concern that if custoniers were required to use the figee cranes 

when they were available that this would enable Geelongport to raise tlie rates for the use of 

iQee cranes substantially above competitive levels. In response to this concern GeelongPort 

is proposing an undertaking to limit rate increases to no more than increases based on the 

CPI. 

36 In addilion. consider~ed collectively, these undertakings would help to ensure that 

custonzers were not disadvantaged by tlie notified conduct any Inore than reflected in tlie cost 

calculation presented in this report.. They would also mean that the net public benefit 
estiniate provided was not diniiilished by liiglier prices for figee cranes or the inability to use 

ships' gear and hoppers and grabs at competitive prices. 
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I INTRODUCTION 

1.1 This report provides an economic assessment of competitioil and economic efficiency 
issues in relation to the exclusive dealing notification lodged by "GeelongPort" for fertilizer 

and other dry bulk cargo unloading services at Lascelles Wharf in GeelongPort on 19 January 

2007. 

1.2 Clayton Utz engaged Dr Fallon to prepare the report on behalf of'GeelongPort. 

1.3 The issue is that GeelongPort would like to ensure maximum utilisation of its two 

figee Cranes at Lascelles Wharf Berths 2 and 3 in order to maximise efficiency for the port as 

a whole and contribute to profitability. However, this may have competition implications in 

relation to the provision of non-self-discharge bulk cargo unloading equipment hire at 

GeelongPor t.. 

1..4 It is understood that the use of' ships' gear to unload fertilizer and other dry bulk 

cargoes, while being of lower cost to some companies at certain times, reduces the overall 

productivity of the port. The notified conduct tbat is under consideration r,equires customers 

to use the figee cranes when they are available and appropriate but it is understood that this 

reduces the demand for bulk cargo unloading equipment hire from other firms at GeelongPort 

and may increase the direct cost to users of the services at Lascelles Wharf in certain 

circun~stances.. This report defines the relevant market for competition purposes, assesses 

whether there is likely to be a substantial lessening of competition in that market and 

considers the economic efficiency implications of the notified conduct. 

1.5 The References Section of this Report lists the main docunlents I have used in 

preparing this report. I have reviewed a i~urnber of submissions by affected parties but these 

were summarised in the ACCC Draft Notice which is the primary document 1 have relied on 

for background information and the views of affected parties. 
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2 MARKET DEFINITION 

2.1 The Approach for Defining Markets for tlie Purposes of Assessing 
Competition Issues 

2.1 A market for competition purposes is an economic concept that defines a set of 
products or areas or activities that entail relevant competitive constraints. A inarket for 

competition purposes normally refers to field of economic rivalry where there is "close 

competition".. A n~at-ket for competition purposes is not necessarily t l~e same as the 

commercial notion of'a market "of trade and trafic" or a dictionq definition of a market. 

2.2 The main economic basis for market definition for the purposes of assessing 

competition issues is substitutability in demand andlor supply. Demand-side substitution 

simply refers to the ability of buyers to switch to other suppliers in the event of a price 

increase. Supply-side substitution refers to the ability of suppliers of other products or 

services to respond to a price increase by readily switclung their production capacity (without 

significant sunk investment and time) fiom supplying one product or geographic area to 

supplying another product or geographic area.' Although substitution is the main economic 

basis for defining markets, any factors that restrict the market power of firms in a market are 

relevant for defining markets. In addition, the extent to which it is economical to provide 

products jointly or there are con~plen~entary demand relationships could be relevant in 

defining markets. 

2.3 There are four commonly acknowledged dimensions to a relevant market - product, 

lknction, geography and time. The relevant product market for competition purposes is 

defined to include those products that are close substitutes in demand and/or supply. The key 

focus in relation to the geographic definition of the market is the region in which the pricing 

of the product is significantly constrained by substitution possibilities.. The fictional 

definition of the market refers lo the functional stage of the production or distribution process 

(e-g., manufacturing, wl~olesaling or retailing). The functional dimension has two main 
aspects. One is the issue of whether the influences from a different fitnctional stage of the 

production process can constitute an effective competitive constraint on another level of the 

productioi~ process. Another is whether tl~ere is economic scope for separate functional 

markets when tinns have integrated pr.oduction processes or there is sollle other econon~ic 

factor- that precludes econon~ic separation of production activities. The time di~nension of the 

market has several aspects including the extent to which developments in the future create 
-- - ' I f  substantial investment or time is ~equirtd for competitors to respond to a price increase. that would be 
considered as a separate malter \rrhen assessing barriers lo entry 
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competitive constraints now and the time fianle over which technological or other 

developments will cause products that are not currently close substitutes to become close 

substitutes. In practice the time frame that is assumed for constraints to operate is the 

foreseeable hture and this is understood to be nornlally about 1-2 years. 

2.4 The standard paradigm for defining relevant markets for the purposes of assessing 
competition is known as the 'hypothetical monopolist' or small but significant non-transitory 

increase in price (SSNTP) test. The test proceeds as follows.. Start with the smallest 

(narrowest) practicable market (the initial candidate market would be the product and location 

which are relevant for a single firm under consideration) and ask if a single firm (a 

hypothetical n~onopolist) controlled that n~arlcet would it find it profitable to increase prices 

in a non-transitory way above a conlpetitive price by 5-10 per cent (i.e., a small but 

significant non-transitory increase in price (SSMP).' If the answer is yes the market is 

defined (because there would be no constraints on the hypothetical monopolist increasing 

prices by the specified margin). If the answer is no then the dimensions of the market need to 

be expanded until the answer is yes.. Thus based on this approach, when there is no further 

significant substitution (i-e., when the hypothetical monopolist could profitably impose a 
SSNP), the market is considered defined. 

2,5 This paradigm is accepted by the Australian Competition and Consumer Commission 

(ACCC 1999) and by the Courts in Australia and in other jurisdictions, but there are three 

difficulties in its practical application. First, a significant price increase is not defined, 

although 5-10 per cent is often used as a benchmark. Second, it is often quite difficult to 

determine the "competitive market" price. Third, there is usually very limited information 

about substitutes and likely responses so that the actual process used is usually quite 

qualitative. Despite these pr>oblems, this paradigm is widely used as a basic guide to define 

markets for the purposes of analysing competition (i.e. antitrust) issues. 

2.6 Finally, followii~g legal and economic precedent, a purposive approach to market 

definition is adopted. That is to say, mar.ket definition is not undertaken in a vacuum, but is 

undertaken to address the specific competitive issues of interest. This implies that it is 

difficult if not iinpossible to dissociate the process of market definition from the competitive 

concerns at hand. I11 other words, market definition is only a preliminary step in a competitive 

assessment exercise. 

1 
170! merger cases llle SSNlP is nomially undertaken on current (pre-me~ger) price levels, whereas in 

other cornpelition analyses it is notiol~ally undertaken on the 'competitive' price level. If the esisting price level 
is used when there is pre-existing market po\\ler; i t  is  likely that the market will be defined too broadly because 
prices would have already risen to exploit pre-esisting markel power. It would also be necessary to use a 
competitive price in considering a nierger if the cunrnt price is considered to be reflective of concerted 
behaviour and n ~nerger \rfoi~ld eliminate the scope for colnpetitive rivalry between firins involved in concerted 
behaviour 
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2.2 'The Relevant Markets 

2.7 The ACCC defines the relevant market, in this matter, as the market for the provision 

of bulk cargo unloading equipment at GeelongPort (ACCC 2007, paragraplls 6.22 and 6.73). 

It is assumed that this n~arket comprises Iand based mobile bulk cargo unloading equipment 

(i.e. hoppers and grabs) for fertilizer and other dry bulk cargo (i.e,, non-self-discharge buIk 

cargo) as well as relevant ships' gear and the figee crane system. 

2.8 I-Iowever, if the SSNIP test is applied, this definition would appear to be too narrow, 

at least from the perspective of suppliers of bulk cargo unloading equipment. This is because 

suppliers of mobile buIk cargo unloading equipment in the foml of hoppers and grabs are able 

to supply this equipment to or &om other ports without incurring significant costs. In this 

respect, the ACCC notes the mobility of hoppers and grabs at paragraphs 6.1 7 and 6.18 
(ACCC 2007). In addition, it is apparent that the suppliers of cranes and grabs on ships 

compete in a much wider geographic market, and effectively a world market. Applying tl-le 

SSNIP test, the issue is whether a hypothetical monopolist of bulk cargo unloading equipment 

used at Geelongport could sustain a 5-10 per cent increase in prices for equipment hire 

without facing a supply respoilse froin other suppliers of relevant bulk cargo unloading 

equipment that would preclude a profitable price increase. Assuming access to the port is not 

Iegally restricted, the mobility of relevant bplk cargo unloading equipment and the existence 

of competing suppliers are likely to constitute a relevant competitive constraint that would 

preclude a profitable SSNIP for the supply of bulk cargo unloading equipment used at 

GeelongPort. This would be consistent with a wider geographic market for such equipment. 

2,9 I consider that a more accurate market definition to consider as a starting point for the 

purposes of coinpetition analysis would be the market for the hire by customers of 

relevant bulk cargo unloading equipment hire able to be used at Lascelles Wharf at 
GeelongPort. In assessing this market definition, it is important to recognise that the 

provision of bulk cargo unloading equipment for hire requires access to the port as well as the 

supply of relevant bulk unloading equipment Assuming access to the poll, it is clearly 

reasonable to conclude that the market for the hire of relevant bullc cargo unloading 

equipment is likely to be wider tllan the lire of such equipment at GeelongPort. However, the 

notified conduct effectively means that although alternative suppliers may have access to the 

port in a legal sense, they do not have unrestricted access in an economic sense, because 

customers cannot use their equipn~ent if the figee cranes are available. 

2.10 NOW consider applying the SSNIP analysis and, as a starting point, assume the market 

is the hire by custoiners of non-self-discharge bulk unloading equipn~eilt able to be used at 

Lascelles Wharf at GeelongPort.. It is then relevant to ask would a SSNIP be profitable for a 
hypothetical monopolist controlling that market? If the answer is yes then this is the relevant 
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market. If the answer is no then it would be relevant to identify the demand and supply 

characteristics that provide relevant competitive constraints. 

2.1 1 In applying the SSNP to the hire of non-self-discharge bulk cargo unloading 

equipment hire able to be used at Lascelles Wharf, key questions are as follows: (1) do other 
ports constitute a sufficient constraint on the ability to raise prices profitably; (2) does the 

scope to substitute to bulk discharge ships and associated unloading facilities at GeelongPort 

constitute a relevant constraint; and (3) could customers use other berths at GeelongPort 

thereby constraining the scope for a profitable price increase in the relevant services. 

2.12 In relation to the first question there is some evidence that GeelongPort and the Port of 

Melbourne provide substitute port services for some fertilizer and other dry bulk cargo 

imports (ACCC 2007, para 6.21). how eve^; the issue is whether the scope to switch fiom 

GeelongPort to the Port ofMelbourne (or other ports, for example Portland) would preclude a 

profitable SSNlP fi-om being implemented for non-self-discharge bulk cargo unloading 

equipn~ent hire at GeelongPort. The ACCC (2007, para 6.21) concludes that substitutability 
between these ports "is limited by a nuinbez of features such as the extent to which importers 

have necessary infrastructure in the Geelong area and the additional cost considerations that 

would influence a decision about which port to use". 

2.13 It is considered likely to be the case that some customers would not switch in the 

event of a SSNP for non-self-discharge bulk unloading services at GeelongPort, however, it 

is well recognised that this would not necessarily in itself mean that a SSNIP would be 

profitable. A sustained price increase may not be profitable if a sufficient volume of demand 

would switch to an alternative source thereby eliminating the incentive for a price increase, 

In addition it is not a single substitution possibility that is relevant but rather whether 

substitution possibilities collectively would defeat a SSNlP (ACCC 1999). 

2.14 The relevant con~parison to determine the impact on profitability of a price increase, 

would be the loss in volume and llence associated profits from customers that switch 

compared with any increased profits for sales to customers that do not switch. There is 

insufficient information to make this comparison but the potential constraint fiom some 

custon~ers being able to switch, particularly those with large volumes, in the event of a 

sustaii~ed price increase should be recognised. I-Ioweve~; it would appear that the ACCC has 

not esa~nined this issue in any meaningful detail. 

2.15 The second question is whether there is scope for custoiners to switch to greater use of 

self-discharge vessels and associated uilloadiilg capacity at GeelongPort to such an extent that 

a SSNlP for the hire of bulk cargo unloading equipment for non-self-discharge cargoes would 

not be profitable.. Altl~ough 1 undesstaild that there is some scope for such substitution. there 



Competition and Efficiency Issues at GeelongPort: Eco~on~lc INSIGHTS 

does not appear to be information available to enable a conclusion to be drawn about the 

extent of such substitution,. However, I consider that it is a factor that the ACCC should 

consider in forming a view about the relevant market definition. 

2.16 The third question is whether there is scope for customers to use other berths at 

CJeelongPort in order to supply non-self-discharge bulk cargo unloading services at the port. 

It is understood that althougll this may be possible in a teclmical sense, at Lascelles Wharf' 
No. I and at Corio Quay, there are additional operational costs and environmental factors that 

limit the scope for these options. 

2.3 Conclusion on Relevant Markets 

2.17 The ACCC defines the relevant market, in this matter, as the market for the provision 

of bulk cargo unloading equipment at GeelongPort. Ilowever, recognising the mobility of 

hoppers and grabs that are used with ship based cranes and the existence of grabs on ships 

equipped with ship based cranes, the market for the provision of bulk cargo unloading 

equipment or equipment hire is much wider in geographic terms. 

2.18 A more accurate market definition to consider as a starting point for the purposes of 
competition analysis would be the market for the hire by customers of relevant bulk cargo 
unloading equipment hire able to be used at Lascelles Wharf at GeelongPort. Assuming 

access to the port, and recognising the mobility of hoppers and grabs and ships cranes, it is 

clearly reasonable to conclude that the market for the hire of' relevant bulk cargo unloading 

equipment is likely to be wider than the hire of such equipment at GeelongPort. Ilowever, the 

notified conduct effectively means that although alternative suppliers may have access to the 

port in a legal sense, they do not have unrestricted access in an econoinic sense, because 

customers cannot use their. equipment if the figee cranes are available. 

2.19 Thus a relevant starting point for undertaking a SSNIP test is the market for the hire 

by customers of non-self-discharge bulk cargo unloading equipment able to be used at 
Lascelles Wharf at GeelongPort. Although there is some scope for custonlers to switch to 

an alternative port in the event of a SSNIP for this assumed market and to self-discharge 

vessels, there is insufficient evidence about substitution possibilities to be clearly definitive in 

relation to market definition. This is particularly the case when there is scope for large 
cirstoiners to switch substantial voluil~es in the event of a SSNIP price increase. 

I20  Notwithstanding the limited information available, to facilitate analysis of the 

competitive effects of the notified conduct, the remainder of this report will assume that the 

relevant market is the market for the hire by customers of non-self-discharge bulk cargo 

unloading equipment able to be used at Lascelles Wharf at GeelongPort. 
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3 THE EFFECT ON COMPETITION OF THE NOTIFIED CONDUCT 

3.1 The Factual and Counterfactual Scenarios 

3.1 In order to assess the effect on coinpetition of the notified conduct, it is necessary to 

establish the situation with the conduct known as the "factual" and the situation without the 

conduct known as the "counterfactual" and evaluate whether there is a substantial lessening 

of competition by coinparing the factual and the counterfactual- A comparison of the factual 

and the counterfactual is also relevant for assessing the impact on economic efficiency which 

is considered in the following section. 

3..2 A critical aspect of the counterfactual is an estimate of the share of cargo discharged 

at Lascelles Wharf using the figee cranes. Under the assumed market definition (which 

excludes self-discharge bulk cargo unloading equipment hire) the main competition for the 

figee cranes is the use of ships' gear in combination with mobile land based equipment. Thus 

a lower share for cargo discharged using the figee cranes will be largely reflected in a higher 

share of cargo discharged using ships' gear and mobile land based equipment.. 

3.3 Meyrick and Associates (.2007) have prepared forecasts of the relevant shares of cargo 

discharged at Lascelles Wharf. The forecasts have been prepared for low, medium and high 

cases for the use of ships' gear in the counterfactual scenario. The forecasts of the share of 

cargo worked by figee cranes (and ships' gear in combination with figee cranes as reflected in 

historical averages) for the counter,factual and factual scenarios that were prepared by 

Meyrick and Associates are presented in Table 3..1. The residual shares relate to the cargo 

unloaded by self discharge vessels and vessels solely using ships cranes (sole unloading by 

ships cranes was relatively rare in the historic data).. 

3.4 Reading table 3..1, item 1 shows the share of cargo unloaded by the figee system for 

various cases reflecting increased use of ships' gear in the counterfactual scenario. Item 2 

shows the share of cargo unloaded by the figee syste~n when all non-self discharging vessels 

use figee cranes when available and appropriate. The estimate includes the use of ships' gear 

when figee cranes are not available as reflected in the historical data relating to the use of 

ships' gear in combination with the figee system.. Item 3 shows the share of crane use diverted 

to the figee systenl in the factual sceuario based on various cases depicted in the 

counterfaclual scenario. For example the share of 15.8 per cent for the case ol' the high 

proportion of' ships crane use in 2007-08 is the difference between 82.7 per cent in the factual 
scenario and 66.9 per cent in the counterfactual scenario. 
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Table 3..1: Forecasts of cargo shares for figee cranes%t Lascelles Wharf for. tlie Counterfactual and 

Factual Scenarios 

Per cent 

I .  Counteetfactual figee crane use 

High proportion ships crane use 66.9 63.7 61.3 59.7 58.9 

Medium proportion ships crane use 67.9 65.5 63.7 62.5 61.9 

Low proportion ships crane use 68.9 67.3 66.1 65.2 64.8 

2. Factual figee crane use 

All non-self' discharging ships use figee 

cranes when available and appropriate 82.7 82.7 82.7 82.7 82.7 

3 .  Share of crane use diverted to figee system 

in the factual 

High proportion ships crane use 15.8 19.0 21.4 23.0 23.8 

Medium proportion ships crane use 14.8 17.2 19.0 20,2 20.8 

L.ow proportion ships crane use 13.8 15.4 16.6 17 4 17.8 

Source: Meyrick and Associates (2007) 

3.5 Note that in the factual scenario it is assumed that all non-self-discharge bulk cargo 

unloading equipment hire services at L.ascelles Wharf' are provided by the figee cranes when 

they are available and appropriate.. It is not possible to provide an explicit estimate of tlie 

extent to which ships' gear and mobile hoppers and grabs would be used in the factual 

scenario. However, the shares for the use of the figee cranes in tlie factual scenario 

incorporate the use of ships' gear* and mobile hoppers and grabs to tlie extent they were used 
in combination with fiyee cranes as reflected in historical data. Tlie differences in the shares 

for various cases in the counterfi~ctual sce~iario con~pared with the shares for the factual 
scenario can then be used to calculate the extent to which trade (i.e. the hire of relevant 

equipment) would be displaced with the notified conduct in tl~e factual scenario compared 

" The shares relate to cargo unloaded by figee cranes and self-discharp vessels 
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with the counterfactual scenario. This approach effectively assumes that there is coiltinuing 

use of ships7 gear in combination with the figee system as reflected in historical averages, 

which is considered to be reasonable given that ships' gear and mobile hoppers and grabs can 

still be used when it is appropriate and the figee cranes are not available. 

3.2 Competitive Effects 

3.6 Assuming that all non-self-discharge bulk cargo unloading equipment hire services are 

provided by figee cranes there are a number of competitive constraints and impacts to 

consider. 

3.7 First there is a potentiaI impact on suppliers of non-self-discharge bulk unloading 

equipment hire services at GeelongPort. As explained in the section on Market Definition, it 

is considered that the relevant geographic market for such suppliers is much wider than 

Lascelles Wharf at GeelongPort. In the event that a reduction in business at GeelongPort 

lneans that relevant unloading equipment is not being effectively utilized, suppliers of such 

equipment would have options to use that equipment at other locations as the mobility of the 

equipment means that these suppliers are part of a much broader market, Thus any impact on 

such suppliers in terms of lost business could not reasonably be assessed as a cost in terms of 

a substantial lessening of competition. This is simply because there is no evidence to suggest 

a substantial lessening of competition in the provision of bulk cargo unloading equipment 

hire services for these suppliers because the relevant market for such equipment hire, fiom the 

perspective of the suppliers of such equipment, is much wider than Lascelles Wharf at 

GeelongPort. 

3..8 To reiterate, the market that is assumed to apply for the purposes of analysis of the 

competitive effects is the hire by customers of non-self-discharge bulk cargo unloading 

equipment able to be used at Lascelles Wllarf at GeelongPort and not the market for the 

supply of non-self-discharge bulk cargo unloading equipment or equipment hire. There may 

be an inlpact on competition in the market for the hire by customers of non-self-discharge 

bulk cargo uilloading equipment hire at Lascelles Wllarf at GeelongPort but this does not 

imply any impact on conlpetition in the n~arket for the supply of' non-self~discharge bulk 

unloading equipmeilt for hire from the perspective of suppliers, including those who supply 

equipment at Lascelles wharf, because they clearly hire their equipment and compete in a 

much wider geographic marlce t .  

3.9 111 addition, although not strictly relevant, it is not likely to be the case that other 

suppliers of bulk cargo unloading equipn~ent would be so affected in the factual scenario that 

they would withdraw fiom supplying services at GeelongPoit, This is because: other 
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suppliers of bulk cargo unloading equipment would still be able: (1) to supply hoppers and 

grabs to port users at Lascelles wharf when the figee cranes were unavailable; (2) to supply 

hoppers to self-discharge vessels which represented 82 per cent of the tonnes that went 

through third party hoppers during 2005-06 (GeelongPort 2007, Supplementary Submission 

to tlie ACCC, para 4.16); and (3) to supply hoppers to customers at other wliarves at 

GeelongPort. 

3.10 Furthermore, it is understood that Bruce Stevens Bulk Commodities Pty Lid (BSBC) 

which supplies mobile hoppers and grabs to port uses at GeelongPort is the only supplier of 

"bulk discharge equipment" at GeelongPort that apposes the NotificationA Even if it were the 

case that BSBC withdrew from supplyiilg services at GeelongPort, it is understood that: (1) 

Incitec Pivot Limited, a major fertilizer supplier, is an existing alternative supplier of mobile 

hoppers at Lascelles Wharf and makes its lioppers available at comnercial rates; (2) Bulk 

Cargo Services Pty Ltd (BCS) supplies hoppers and grabs at tlie Port of Melbourne, has 

supplied hoppers and grabs to GeelongPort and could be expected to do so if there was 

adequate demand; (3) grabs are available from ships; and (4) as noted above, grabs and 

lioppers are economically mobile. Thus, it is reasonable to infer that customers would still 

have access to grabs and hoppers at competitive rates where figee cranes were not avaiIable. 

3.11 However, in this matter, it is not the impact on other suppliers of grabs and hoppers 
that is relevant in assessing the competitive effects of the notified conduct but rather tlie 

extent to which prices are likely to be increased above a competitive level on a sustainable 

basis and there is a significant adverse impact on customers. As tlie maket is assunied, for 

the purposes of fi~rther analysis, to be the hire by customers of non-self-discharge bulk cargo 

unloading equipment able to be used at L~~ce l les  Wharf at GeelongPort, it could be inferred 

that some custoniers are likely to be adversely affected to soine extent in the short term from 

the notified conduct. 

3..12 According to the ACCC (2007, para 3..7) GeelongPorl: has submitted that three 

fertilizer companies are most affected by the notified conduct. 1-lowever', the ACCC 

considers there would be increased costs to smaller customers as well (ACCC 2007, paras 

6.96 to 6.100). It is important to recognise that the scope for users to switch to other ports 

would provide some constraint on the ability of GeelongPort to charge an uncompetitive price 

for the figee cranes. I-Ioweve~, it is not possible, giveti the information available, to determine 

the extent to wliich this constraint would be effective in limiting any anti-competitive effects 

in the sliort tenn or the foreseeable future. 

3..13 If customers do switcli to a1 alten~ative source of supply, it is noted that this would be 

relevant in calculating an allocative efficiency detriment in assessing tlie net public benefit of 

the notified conduct. However, given the assumed market defiiiition. it is also assunied that 
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relatively little trade switches to an alternative source of supply, implying there would be no 

significant allocative efficiency detriment.. Based on this assumption, estimates of the share 

and volume of trade that would be affected at Lascelles Wharf, for low, high and medium 

cases are presented in Table 3.1 above. The cost impact on customers would be the 

difference between the costs paid for the use of the figee cranes in the factual and the costs 

paid for the use of ships' gear in the counter factual, assuming the same cargo volumes are 

unloaded in both scenarios.. 

3.14 Estimating an average cost difference for the use of the figee cranes compared with 

the use of hoppers and grabs for use with ships' gear is difficult given the possible mix of 

cargoes and the range of circumstmces that could arise. Impact Fertilizers (2007, p.2) notes 

that its last geared vessel grab discharged at a cost of $5.15 pmt4, whereas the quote to use the 

figee cranes was $7.16 pmt, implying a difference of $2..10 prnt.. However, GeelongPort 

(2007b, para 3.3) claims that no quote was provided and given the vessel and the tonnage the 

rate for using the figee cranes would be $3.83 pmt, implying the cost to use the figee cranes 

would have been substantially less.. Eastern Shipping Associates (2007, p. 3) notes that the 

hire of a grab and hopper compared to using the figee cranes is an additional cost of $1.74 
prnt.. However, this has also been disputed as relevant by GeelongPort. 

3.15 Meyrick and Associates (2007) have estimated that a maximum weighted average cost 

difference is $1 "41 pmt (for the hire of the mobile hoppers and grabs relative to the cost of the 

figee cranes). However, this estimate is a maximum because it does not adjust for a number 

of other factors that would most likely reduce the cost differential. In particular, it does not 

recognise that it will take longer to unload a ship with sllips' gear and mobile hoppers and 

grabs compared to the figee crane system. In addition, as noted in the Meyrick and 

Associates report, greater use of the ships' cranes will lead to increased fuel consumption by 

the slip and additional maintenance costs that will need to be reflected in fieight rates. 

Freight rates would also have to include a component to recover the cost of providing the 

ships' cranes.. No adjustment has been made to allow For the possibility of lower fuel and 

inaintenailce costs and freight rates if ships cranes are not used. 

3.16 For the purposes of analysis of the net public benefit, the higher cost differential of 

$1..41 pnlr is assumed in this report: but treated as a maximum average cost differential. 

I-lowever, an adjustment for- tlie additiorial bertli costs, as a result of taking longer to unload 

wit11 ships' gear a~ld tilobile hoppers and grabs is provided in the section on tlie public beliefit 

of tlie notified conduct. An approximate estimate of the additional stevedoring costs of using 

ships' gear and illobile l~oppers and grabs is also made in the section on tlie public benefit of 
tlie notified coilduct. 

'I plnt i s  per met~ ic  tomlc . 
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3 -1 7 As explained above, the impact on other suppliers of bulk cargo unloading equipment 
is not relevant because such suppliers compete in a wider geographic market and that market 

would not be substantially affected by the notified conduct. Furthermore, given the highly 
capital intensive nature of discharge using the figee cranes and the incentives on GeelongPort 
to minimize costs there are unlikely to be any significant cost inefficiencies (i-e. productive 
inefficiencies) as a result of less direct competition fiom other suppliers of non-self-discharge 
bulk unloading equipment hire at Lascelles Wharf. 

3.1 8 Thus the main potential cost of the notified conduct in terms of the impact on 

competition is the impact on customers at Lascelles Wharf. Table 3.2 present estimates of the 
maximum average direct cost to users of being required to use figee cranes and the inputs that 
were used in the estimates. 

3.19 item I of table 3.2 shows the forecast tonnes unloaded at Lascelles Wharf nos. 2 and 
3. Item 2 shows the forecast shares of the tomes unloaded by ships' gear for various cases in 
the counterfhctual. Item 3 shows the per tome cost differential of using the figee cranes 
relative to using ships' gear and mobile hoppers and grabs but without an adjustment for the 
additional berth hire or stevedoring costs (because ships normally take longer to unload with 
ships' gear than the figee system). Item 4 shows the increased maximum average direct costs 
to customers who would have preferred to use ships' gear for various cases in the 
counter factual. 

3.20 The cost estimates range from $0.27 million to $0.55 million depending on the 
scenario and the year. In all scenarios total costs increase over time as more trade is displaced 

because underlying overall cargo volumes are increasing in the forecast period and because in 
the absence of the notified conduct there would be an increasing use of ships' cranes and 

mobile hoppers and grabs over the 5 year forecast period. 

3.2 1 However, as explained in the section on the net public benefit of the notified conduct, 
the cost concept calculated in Table 3.2 is not a net cost. This is because in economic terms i t  

is strictly a financial transfer5 from customers of GeelongPort to GeelongPort and also 

because there are net public benefits fiom the notified conduct in terms of: the impact on the 
overall productivity of the port and on congestion costs; the dynamic incentives provided for 
efficient investment; and likely environmental benefits. These issues are explored in detail in 
the section on the net public benefit of the notified conduct. 

Provided a dollar cost to customers is valued the same as a dollar gain to producers there is no net detriment 
associated with a financial transfer but if a "dollar is not a dollar" depending on who pays and \+rho receives the 
dollar and the valuation criterion tilere can be a detriment. This is considered in more detail in the section on the 
net public benefit of t i le notified conduct. 
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Table 3.2: Estimates of the cost impact on customers from the notified conduct 

Source: Based on Meyrick and Associates (2007) and author's calculations 

1 

1. Total volume of cargo over Lascelles 

Wharf Berths 2 and 3 

3..22 For completeness it is also relevant to consider the extent to which users might 
negotiate to use an alternative berth at GeelongPort if they wanted to use ships' gear. As 
noted above, it is understood that alternative wharves could be made available but that there 
are environmental and operational issues that would need to be addressed to make the berths 
suitable. Ilowevcr, if the i'unctionality and cost wen: comparable to the use of ships' gear at 

Lascelles Wharves 2 and 3: this could provide an effective competitive constraiilt on the 
notified conduct and the cost impact on affected customers. 

2007 -08 2008-09 2009-20 10 201 0-20 1 1 20 1 1-2012 

tonnes 

1,402,889 1,456.8 10 1,s 12, 803 1,570,948 1,63 1,32 7 

2. High use share of ships cranes 

Medium use share of ships cranes 

Law use share of ships cranes 

3 .  Maximum average per tonne cost 

differentia] for using figee cranes 

per cent 

15.8 19.0 21.4 23 .O 23,8 

14.8 17..2 19.0 20.2 20.8 t 
13.8 15.4 16.6 17.4 17..8 

$ per tonne 

la41 1.4 1 1.41 1 ..4 1 1.41 

4. Increased maximuin average direct 

cost assuming figee cranes used when 

available and appropriate: but with no 

adjustment for higher berth charges 

High use of ships cranes 

Medium use of ships cranes 

Low use of ships cranes 

0.3 1 0-39 0.46 0.5 1 0.55 

0 29 0.35 0.4 I 0.45 0.48 

0 27 0.3 1 0.35 0.39 0.4 1 
J 
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4 THE NET PUBLIC BENEFlT OF THE NOTIFIED CONDUCT 

4.1 The definition of net public benefit 

4.1 In assessing whether different forms of anti-competitive behaviour wilI lead to a net 

public benefit, the ACCC and the Australian Competition Tribunal have noted that they take 

a wide view of what constitutes a public benefit or public detriment (see Fels 2001). 

4..2 For example, in addition to the two issues set out in section 90 (9A) (a significant 

increase in the real value of exports and a significant substitution of domestic products for 

iinported goods), the ACCC (in Re 7-Eleven Stores Pty Ltd (1994) ATPR 41-357) has stated 

that a public benefit is "anything of value to the community generally, any contribution to the 

aims pursued by society, including as one of its principal element.. .. The achievement of the 

economic goals of efficiency and progress". 

4.3 In Re ACT Operations Pty Ltd (1 991) ATPF (Com 50-log), the ACCC listed a number 

of matters which could constitute public benefits, including: 

the achievement of efficiency and progress, including providing consumers with a wider 

choice of products and prices 

rationalisation of Australian industry to promote economies of scale, lower unit costs and 

improved export competitiveness 

ecoiloinic development such as encouragement of research and capital investment 

expansion of eil~ployrnent or prevention of unemployn~ent in efficient industries 

a industrial harmony 

assistance to efficient small businesses, such as guidance on costing and pricing or 

marketing initiatives which promote con~petitiveness 

a improvement in the quality and safety of goods and services and expansion of coilsunler 

choice 

growth in export markets, and 

sleps to protect the environment.. 

4,4 As noted by Fels (2001, p.. 60 the concept of public benefit encompasses both 

econonlic eficiency effects (arising from, for example, externalities, econon~ies of scale and 

scope or transaction costs) and social efi'ects. However, the Conmission and the Tribunal 

may give more weigllt to solne effects than others depending on the intensity of competition, 
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the time frame over which benefits are received and who receives the benefits (ACCC 2003 

para 13.65, Australian Competition Tribunal 2006 para 189 and Fels 200 1, p.. 10). 

4.5 From an economic perspective the overall economic efficiency effects are key aspects 

of the overall public benefit. Certain environmental effects can also be classified as economic 

efficiency effects. Social or equity effects are not economic efficiency effects but are part of a 

public benefit assessment. However, to ensure a robust assessment consistent with advancing 

the overall welfue of society, such social and equity effects need to be made as explicit as 
possible and where weights are assigned to particular effects those weights need to be made 

transparent and justified in terms of the overall contribution to a public benefit. 

4.6 The foregoing principles are important when one is assessing whether a competitive 

detriment is outweighed by a public benefit in terms of an improverneilt in economic 

efficiency. 

4.2 Estimation of the net public benefit 

The Direct Impact of the Competitive Detriment 

4.7 As explained in the Section on the Effect on Competition of the Notified Conduct, it 

is estimated that the competitive detriment would at a maximum constitute the difference 

between what existing customers would pay for the use of the figee cranes and the use of 

ships' gear for affected trade. This effect is estimated to increase from $0.29 million in 2007- 

08 to $0.48 million in 201 1-12 for the inediurn case scenario for the use of ships' cranes. 

4.3 However, as also noted in the Section on the Effect on Competition of the Notified 

Conduct, it is important to recognise that from an ecoilomic efficiency perspective, this effect 

is not a net cost to the economy. In economic terms the additional cost to customers who do 

not divert their trade to another post, in the context of the notified conduct, is a benefit to 

GeelongPort and hence is simply a financial transfer and not a net public detriment.. In order 

for there to be net public detriment it  would be necessary to give greater weight to the salile 

financial value when it is a cost to customers compared with when it is a benefit to 

GeelongPort. 

4.9 In the context of mergers (where the public benefit test is essentially the same as for 

tlie notified conduct see ITels 2001), tlie ACCC has noted tliat it niay use different weights for 

custo~ners and fimis where efliciency benefits are not expected to endure and benefits ate not 

passed on to customers (ACCC 2003: para 13.65). In this case, tlie main efficiency benefits 

relate to the impact of the notified conduct on the overall efficieilcy of tlie port. These 
eficiency benefits are not the sort of efficiency effects tliat would be dissipated if there was 

less competition in tlie market for the hire by customers of non-self-discharge bulk cargo 
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unloading equipment able to be used at Lascelles Wharf at GeelongPort In addition most of 
the efficiency benefits associated with reducing congestion costs would flow directly to users 
of the port rather than GeelongPort. Thus on this basis there would be no strong reason to 
weight a dollar cost to customers differently than the same dollar gain to GeelongPort. This 

would mean that there was no net public detriment even before considering the quantitative 
impact on overall port eficiency and congestion costs. 

The Indirect Impact on Overall Productivity and Congestion Costs 

4.10 Turning to the impact of the notified conduct on the overall efficiei~cy of GeelongPort, 
as noted above, Meyrick and Associates (2007) have prepared a report on the impacts on 
crane productivity, overall port efficiency and congestion costs in relation to cargo discharge 
at Lascelles Wharf, GeelongPort.. 

4.11 As explained and shown in the Meyrick and Associates report, the figee crane system 
is clearly more productive than the use of ships' gear and this higher productivity of the figee 

crane system is important for maximising the overall productivity of the port. As trade at the 
port increases, congestion and queuing costs are expected to become more important. The 
Meyrick and Associates report calculates the congestion costs under various scenarios for use 
of ships' gear and the figee crane system. Any reduction in the congestion costs, that arises 

because of greater use of the figee crane system rather than the use of ships' gear and mobile 
hoppers and grabs, is a public benefit to all users of the port. 

4.12 Table 4.J present estimates of the public benefits and costs of being required to use 
figee cranes and the inputs that were used in the estimates. It is based on estimates provided 
in the Meyrick and Associates reports and the author's calculations for this report. 

4.13 Item 1 of table 4.1 shows the congestion costs of not requiring use of the figee crane 
system as specified in the notified conduct, for various cases in the counterfactual. Item 2 

shows the increased berth charges when figee cranes are not used. Item 3 shows the 

maximum average increased direct costs to customers who would have preferred to use ships' 

gear: assuming a cost differential for the use of the figee crane system relative to ships' gear- 
for affected customers of $1.41 pmt and also assuming use of ships' gear is allowed when the 
figee cranes are available and appropriate. Item 4 provides an estimate of the net public 
benefit of the notified conduct. As the congestion costs and the increased berth costs would 
not bc incurred in the factual scenario with the notified conduct, items 1 and 2 would 
constitute public benefits ~ v i t h  the notified conduct.. 
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Table 4 1 : Estimates of the public benefit of the notified conduct 

Souice: Based on Meyrick and Associates (2007) and author's cnlcularions 

1 

2007-08 2008-09 2009-20 10 20 1 0-20 1 1 .20 1 1-20 1.2 

1. Congestion cost of not requiring use of %m 

figee cranes 

High use share of ships cranes 0.79 I,09 1.44 1.83 2.27 

Medium use share of ships cranes 0.73 0.97 1.25 1 -56 1.92 

Low use share of' ships cranes 0.68 0.86 1.07 1 .31 1-59 

2. Cost of increased berth charges when 

figee cranes are not used 

High use share of ships cranes 0.10 08t3 0.15 0.16 0818 

Medium use share of ships cranes 

Low use share of ships cranes 

3. Increased maximum average direct 

cost for users of requiring use of figee 

cranes 

High use share of ships cranes 

Medium use share of'ships cranes 

L.ow use share of ships cranes 

4 Net public benefit assuming th$ none 

of the cost to users is a benefit to 

GeelongPort (ltein 1 plus item 2 less item 

3 

High use share of ships cranes 

Medium use share of ships cranes 

L-ow use share of ships cranes 

0.09 0.1 1 0.. 13 0 14 0.15 

0.09 0.10 0,11 0.12 0.13 

0.3 1 0.39 0.46 0.5 1 0.55 

0.29 0.35 0.41 0 45 0.48 

0.27 031 0.35 0.39 0.4 1 

0.57 0.83 1 . I3  1 -48 1.90 

0.53 0.74 0.97 1 .L6 1.59 

0.49 0.65 0.83 1 .05 1 .31 
J 
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4.14 Item 3 wouid constitute a cost to users under the factual scenario. However, as noted 

earlier, hi11 an economic efficiency perspective this cost to users wouid normaiiy be treated 

as a benefit to GeelongPort (illat is it would normally simpIy be a transfer payment based on 

standard economic criteria) uilless tliere was a well supported reason to discount the benefit to 

GeelongPort but not tlie cost to users. As the efficiency benefits in terms of lower port 

congestion costs and lower berth charges are benefits that accrue to parties other than 

GeelongPort and as there is no reason to support a conclusion that GeelongPort would 

diminish these benefits there would seem to be no reasonable basis for discounting the benefit 
to GeelongPort in the foml of increased profits from the use of the figee crane system in the 
factual scenario. 

4.15 However, for the purposes of analysis, even if tlie benefit of increased profits from the 

increased use of the figee crane system was completely disregarded (i-e. valued at zero) there 

would still clearly be a net public benefit from the notified conduct under the factual scenario. 

This is shown in the estimates for item 4 which represent the congestion cost savings and 

berth hire savings less the increased cost to users under the factual scenario. The estimates of 

the net public benefit range fiom $0.49 m to $1.90in depending on the scenario and the year. 

However, they are ciexly positive and significant in every case and they increase 

substantially over time.. In addition, the faster working rates of Figee cranes should result in 

some savings in stevedoring costs. Meyrick and Associates (2007) estimate that the slower 

working rates of ships using ships' cranes will cost around $O.lm per year in additional 
stevedoring cost adding to the net public benefit estiiiiate provided in Table 4.1 

4.16 In addition if' the forecast period was extended it clearly could be expected that the 

congestion costs and berth hire costs co~i~bined would continue to increase at a faster rate than 

the direct costs to users, althoug11 at some stage both would plateau. This would lead to a 

higher net public benefit over time f?om using the figee crane system when it was appropriate 

and available. It could also be expected that higher congestion costs would eventually be 

reflected in higher ship charges, reducing ihe cost dii-ferential with respect to the figee cranes. 

4..17 In considering the nature and scope of public benefits it is important to recognise that 

Lascelles Wharf and associated bulk cargo unloading capacity were developed as part of a 

business strategy to develop GeelongPort as a bulk cargo port. It is understood that tlie large 
investment in tlie ligee crane systcni was a key component of this slrategy. If, for example, 
tlie capacity at Lascelles Wharf was developed as a bulk co~nniodity facility for a specific 

con~n~odity e..g.. the bulk loadirig of large volu~nes of grain or coal exports, it would clearly 

llot be econo~i~icaIly efficient to require the owilers of the facility to allow die handling of 

other cargo not suited to the facilities. This aiialogy applies to the figee crane system at 
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Lascelles wharf because there would clearly be an adverse impact on the productivity of the 

port if increasing use of ships' gear and mobile hoppers and grabs were to continue. 

4.18 There are two additional public benefit effects to consider, namely: the impact of the 

counterfactual in discouraging efficient investment and the impact of the counterfactual on 

the environment. If the notified conduct is authorised any adverse impacts of the 

counterfactual on investment incentives or the environment would not occur thereby leading 

to a higller net public benefit from the notified conduct. 

Incentives for efficient investment 

4.19 In terms of' the impact on investment incentives, it is important to recognise that 

GeelongPort has been developed with a focus on attracting bulk discharge cargoes. It is 
understood that the large investment in the figee cranes was a critical component of the 

business strategy for GeelongPort. It is well accepted in economics that it is important to 

rnaximise the utilisation of large assets in order to ensure efficient use of such assets and 

provide appropriate incentives for large scale investment. There is also a widely held view 

that price regulation of essential infrastructure in Australia has been implemented in a way 

that has impacted adversely on investment incentives and that infrastructure bottlenecks at 

Australia's major ports have restricted the ability of Australia to benefit from the strong 
demand in export markets. 

4.20 If the notified conduct is not authorised it is likely that there will be an adverse impact 

on the efficient use of and the profitability of the figee cranes.. This in turn may impact more 

widely on investment incentives for equipment and facilities at other. ports and for other. 

infrastructure across Australia, It is not possible to quantify this impact, in this matter.. 
However; the risk in ternls of the poiential adverse impact on investment incentives needs to 

be taken into account in assessing the public benefit of the notified conduct. 

4.21 There is an additional infrastructure investment externality to consider if the figee 

cranes are not utilized in a manner that will contribute to maxiniuln productivity at the port. If 
the figee cranes are not used efficiently, the capacity of Lascelles wharf would be effectively 

reduced and this would bring forward the time at which additional port infrastructure is 

required. This would imply an increase in the present value of cost of the required 

investtnent. 1n addition. it is uliderstood that the use of sliips cranes and  nob bile hoppers and 

grabs \vould normally mean a ship will work 1i101.e crancs aid hoppers than tlic ligee crane 

systein and lead to grbeatel hopperftruck activity compared with the use of the fixed conveyor 
systein fed by the figee cranes. It is uiiderstood tliat this in turn is likely to lead to gleater 
wear and tear on wharf aprons compared with the use of the figee system To the extent that 
this occurred this would also mean tliat the infrastructure had to be replaced earlier conipared 
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wit11 the situation wl~ere it was used more efficiently, as a result of efficient utilization of the 

figee cranes. This externality is in addition to the congestion externality cost considered 

above. 

Environmental effects 

4.22 There appears to be reasonable evidence to suggest that the use of figee cranes is a 

more secure method for minimising environmental damage. Key facts, that I understand are 
relevant and need to be given due consideration are as follows: 

Unlike the open or partially open grabs typically utilised with ship's gear, the figee grabs 

fully contain the product being discharged. 

Hoppers other than GeelongPort's hoppers are not equipped with weight sensors and this 

is likely to mean that trucks that are not loaded with GeelongPort's figee system hoppers 

are more likely to be overloaded at times. If they are found to be overloaded, after having 

been across the port's weighbridge, they have to tip off product onto the wharf to ensure 

they are not overloaded when they leave the port. GeelongPort has recently fitted load 
cells to each of its hoppers. These cells ensure that exact tonnages are discharged from 

the hopper to the truck each time. Prior to this system being fitted, it is understood that 

trucks were frequently overloaded and had to tip product off onto the wharf creating 

environmental issues. 

When cement clinker is discharged using the figee cranes, a dust extraction system is 

fitted around the hopper - basically a series of containers, tarpaulins and a dust extraction 

unit.. This system was trialled using a BSBC hopper but, due to the cumbersome nature of 

the hoppers, especially when moving them, was found to be unsuccessful. The system 

works far more efficiently on the GeelongPort l~opper system. 

4,23 The ACCC does not appear to have recognised that these effects imply environmental 
benetits associated with the Figee system relative to the use of ships' gear and mobile hoppers 

and grabs. 

Other Considerations 

4.24 Concerns have been ~aised. that under the notified corlduct GeelongPorr wains the 
discretion over gral~ting peilnission to use ships' gear. and to continue to use ships' gear- if a 

figee crane becoilles available during the unloading process. However, it is understood that 

GeelongPort is proposing an undertaking (see the following section) that will remove the 

requirement for a customer to delnorlstrate that a substantial productivity improvenlent can be 
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achieved with ship-based cranes.. In addition, GeelongPort is proposing an undertaking that 

it would ensure that suitable hoppers and grabs were available to use with ships' gear at 

charges based on current prevailing prices and with future prices not increased in excess of 

CPI changes for a defined period. These two undertakings should effectively address key 

concerns about uncertainty. However., it is important to recognise that there is little evidence 
to determine the size of any detriment associated with uncertainty, in respect of the notified 

conduct, as the ACCC (2007, para 6..81) notes. 

4.25 There may also be a concern that if customers were required to use the figee cranes 

when they were available, this would enable GeelongPort to raise the rates for the use of figee 

cranes substantially above competitive levels. In response to this concern GeelongPort is 

proposing an undertaking to limit rate increases to no more than increases based on the CPI. 

(see the following section). 
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5 THE IMPACT OF PROPOSED UNDERTAKINGS 

5.1 There are three potential undertakings that may allay concerns about the impact of the 

notified conduct on cotnpetition and customers at Lascelles Wharf at GeelongPort. 

5.2 First GeelongPort will modify its figee crane operating procedures so that port users 

may unload one hold of a vessel with a figee crane and another hold of that vessel with ship- 
based cranes if only one figee crane is available, save only where safety considerations andfor 

other operational issues may prevent this. As noted in section 4, this will help to reduce 

uncertainty about whetl~er unloading with the use of ships' gear. will be allowed, 

5.3 Second, GeelongPort could undertake to ensure that suitable hoppers and grabs were 

available to use with ships' gem at cl~arges based on current prevailing prices and with future 

prices not increased in excess of CPI changes for a defined period. This undertaking will help 

to reduce uncertainty about whether unloading with the use of sl~ips' gear will be possible and 

economical. 

5.4 Third GeelongPort could undertake that it would not increase charges for the figee 

cranes in excess of CPI changes for a defined period. As also noted in section 4 this 

undertaking should address concerns that the rates for figee cranes will be uncompetitive. 

5..5 In addition, considered collectively, these undertakings would help to ensure that 
customers were not disadvantaged by the notified conduct any more than reflected in the 

maxinlum cost calculated in Section 4. They would also mean that the net public benefit 

estimate provided in Section 4 was not diminished by higher prices for figee cranes or the 

inability to use ships' gear and hoppers and grabs at competitive prices. 
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EXECUTIVE SUMMARY 

This report is prepared for GeelongPort in support of its discussion with the ACCC and some port 
users in relation to the use of ship's gear (cranes) in the loading and discharging of dry bulk cargo at 
the L-ascelles Wharf, Geelong, specifically at Berths 2 and 3. 

It explores and discusses the impacts on port efficiency that the port operator has identified as mising 
from the use of ships' gear. It discusses the key issues behind the current situation and analyses the 
productivity over the last five years. It reviews the volume of trade through the port and over Lascelles 
Wharf and forecast growth in volumes resulting h m  growth of existing and new business. Finally it 
looks at the impacts of productivity on berth occupancy and applies general industry measurements to 
quantifjr the impacts in terms of cost to industry- 

I Key Issues 

Berth occupancy: The average and peak period berth occupancy at Lascelles Wharf is increasing. If it 
continues as it has in the last five years, it will reach 60% in peak periods within two to three years. 

Congestion and delay: At a particular level, delay to vessels awaiting a berth will exceed the limits at 
which the associated costs sre regarded as an operational annoyance and become an unacceptable 
additional cost factor. For berths with similar characteristics to Lascelles, the threshold at which delay 
becomes unacceptable is generally accepted to be 60%. 

Productivity: The increasing use of ship's gear (cranes) over the last two years has seen a 
corresponding fall in  productivity over the wharf measured in tonnes per hour spent alongside. After 
steady improvement in the years 2001 to 2005, rates in the last two years have fallen back to 2001 
levels. 

Asset utilisation: The Figee cranes were acquired in the interests of improved Ilandling rates and 
easing of potential congestion and delay at the wharf. The level of usage has shown significant growth 
until 2004-05, but has fallen in both the last two years.. If port users are left to make their own decision 
on whether to utilise port infrastructure supplied for the purpose or employ an ostensibly cheaper 
option, a range of factors come into play that do not necessarily relate to the quickest turn-round of the 
vessel and, therefore, the most efficient use of time on the berth in the interests of all users. 

Trade growth: Volumes of non-oil and non-grain cargoes tlirough the Port of Geelong and over 
Lascelles Wharf are growing. To respond to the S t .  Government strategic direction to specialise in 
handling of bulk and industrial cargoes, the port operator needs to encourage increased productivity 
and the related capacity of existing assets. 

Crane performance 

The analysis shows a declining rate of productivity over the last two years during which the use of 
ships' gear has increased. The following graph charts the decline in productivity over the last two 
years, and the anticipated future decline if the trend towards the use of ships' cranes continues, 
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Berth Occupancy 

During the period 200041 to 2005-06, the analysis suggests the following impact on peak berth 
occupancy. 

hsce lles Wharf: Peak be rOl occupancy 2000 to 2006 

- - - - Unaar (tASCLQ3) 

200Q- 2001- 2002- 2003- 20W- MOS 
01 02 03 04 05 08 

This shows the peak occupancy in the period 2000 to 2006, and demonstrates that the occupancy in 
peak periods is moving in general te~ms towards [he 60% threshold at which significa~lt queuing and 
delay to vessels may be expected. The trend line suggests that the 60% threshold will be reached 
during 2008-09, and historic levels would indicate this may well be exceeded in one or two years out 
of three.. 
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Using standard queuing analysis, it is estimated that of the likely cost of the additional time spent in 
port by ships may aIready be as much as $0.8 million. This cost is being borne by industry. If current 
trends continue, this may increase to between $2 and $3 million within five years. For low-value 
commodities, the additional delay costs could amount to 5% of the landed cost  

Productivity and port efficiency 

I The users of any port can expect the port to operate efficiently and to optimise the utilisation of assets 
by encouraging fast turnaround of ships. There is an expectation that the port will provide the 
infrastructure to expedite vessels and prudent port operators will not rely solely on the equipment 
provided by the vessel, the standard and reliability of which can vary- The Figee cranes fulfil this 
function and will encourage larger vessels, which are less likely to be equipped wit11 cranes. This will 
lead to increased productivity and less ship cost per tonne of cargo handled. 

If a port applies no pressure to improve productivity and loaddischarge rates suffer, as they have in 
the last two years at Lascelles (see section 2.3 above), there will be no incentive for cargo interests to 
seek shorter load/discharge days. The intent of all concerned should be to reduce Ioad and discharging 
time, allowing charterers of vessels to negotiate better daily rates.. 

Conclusion 
I 

The maximisation of use of shore (Figee) cranes for dry-bulk cargoes at Lascelles Wharf is in the 
interest of the port and its users.. Continuation of the recent trend towards employing ships' gear is 
forecast to continue the erosion of overall productivity of the fhcility as shown above and in the 
detailed analysis A short t e n  gain on the port call costs may mask greater underlying cost to the 
vessel and perpetuate a trend that will see all users suffer increasing delay and additional cost as a 
result of reduced productivity. 

It is the view of this study that there is a significant and increasing threat to the public benefit which 
may not have been firlly understood as the thrust of discussion to date has related to a limited number 
of users in a single cargo sector. The benefits to the greater port user community, expressed in several 
submissions, may not have been fully understood. This paper is designed to demonstrate the wider 
implications that the port operator is seeking to address. 

For the port operator, efficiency in the use of its assets is critical, not only to its bottom line, but in the 
pursuit of greater long term efficiency expected by industry. It is reasonable to expect that it will move 
to prevent an apparently deteriorating situation and, in fact, the large and sometimes silent majority of 
its users, would expect nothing less. 

In a parallel but perhaps more easily understood scenario. the operator* of'a common user container. 
terminal would not be expected to allow some vessels to use their own gear at the expense of overall 
terminal efficiency and the common benefit of all users. 

iii 
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1. BACKGROUND 

1 .I Capability: Meyrick and Associates 

Meyrick and Associates has been engaged to provide analysis and comment on the issue of crane 
usage at Geelongport. This paper explores the issues of crane use for the loading and discharge of dry 
bulk materials at Lascelles Berths 2 and 3, based on statistics provided by GetlongPort. 

Meyrick is an established transport consultancy company with wide experience in both operational 
and economic review of port operations. We have canied out a range of assignments including 
economic impact studies for Australian ports and have broad experience in port and shipping 
operations through line management and project experience throughout the Asian Pacific, South East 
Asian, south and west Asian regions. 

1.3 Knowledge of the Port of Geelong 

We have carried out a range of studies for the port of Geelong, including forecasting in support of 
strategic planning, and including specific development proposals for the ~ e l l e s  and Corio wharf 
precincts. I 
In this paper, we set out the key issues surrounding the use of shore cranes at L.ascelles Wharf, discuss 
berth occupancy and bertwcrane productivity, and endeavour to identify and quantify the likely 
impacts of failure to sustain and impmve productivity. 



MEYRICK 
AND ASSOCIATES Lascelles Wharf: Impacts of increasing use of ships' cranes 

2. KEYISSUES 

2.1 Berth Occupancy 

As berth occupancy rises as a percentage of available time, congestion and queuing will start to occur. 
Initially some delay will be accepted, reluctantly, by users but eventually costs will start to weigh 
heavily, The threshold at which this becomes unacceptable varies with the type of trade using the 
berth. A dedicated berth or one where there is a large element of regular callers (e.g., a container 
terminal where most ship caIls are on a fixed day sailing basis) can qxrate at occupancies of over 
80%. However, where trade is chatacterised by irregular calls, a much lower occupancy will be 
necessary if significant delay to vessels is to be avoided, 

It is generally accepted in industry that berth occupancy at common user berth handling bulk and 
break-bulk cargoes as at Llascelles will operate effectively at up to SO% occupancy, between 50% and 
60% there will be increasingly significant delay and over 60%, significant delay can be expected with 
severe impacts on users. To translate this into cost to the industry, modelling of the impact of 
increasing berth occupancy using queuing formula indicates that current costs to industry may already 
be as high as $1 3 million over the peak period, and may rise to three to four million in five years time 
if increased use of ships' cranes continues unrestrained. 

The seasonality of Geelong cargo, particularly grain, and the associate volatility of fertiIiser imports 
and exports exacerbate the situation. While for much of the year relatively low occupancy may prevail, 
the peaks at Lascelles are regularly above 60%. It is in these peaks that the strongest need occurs for 
expediting ships through the facility and it is particularly the fertiliser cargoes that drive this peak. 

Section 4 of this report discusses berth occupancy in detail, based on statistics provided by 
Geelongport on a ship call basis. While average levels are relatively acceptable, trade through the port 
has marked seasonality and the peaks shown in the analysis would be of concern to any port operator.. 
If improvements in productivity are not achieved, thresholds for the consideration of capital 
investment in extended or new wharves are reached more quickly, resulting in costs that will 
inevitably reflect in port charges. If thresholds are reached but investment is not brought forward, 
users will suffer increasing delay, reflecting in both costs and reliability of delivery of cargo. 

The following chart summarises average berth occupancy and can be compared to the peak occupancy 
shown in the following chart.. The trend line for average occupancy sltows gmwth from 20% to over 
3O0A in the period. 
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FIGURE 1 : LASCELLES WHARF AVERAGE BERM OCCUPANCY 

Lascelles Wharf: Average berth occupancy 
Berths 2 and 3,2000 to 2006 
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The following chart tracks the peak berth occupancy for L m x 1 l ~  2 and 3 since 2000-01, which, as 
would be expected, increases over the period. The trend line, despite the volatility demonstrates the 
increasing peak occupancy. By projecting this forward, it can be seen that at the present long run 
average growth, the 60% threshold, at which serious queuing can be expected, will be reached in 
2008-09. The volatility means that the threshold has already been reached in three years out of five 
and this suggests that peak occupancy may exceed the threshold ever more fkquently. 

FIGURE 2: LASCELLES WHARF PEAK BERTH OCCUPANCY 

.Lascelles Whart Peak berth occupancy 2000 to 2006 
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Figure 3 shows that productivity increased generally at Lascelles over the period fiom 2000 to 2004, 
but has fallen away markedly in the period fiom 2005 to 2007. T11e trends are discussed in Section 3 
below, but the following chart demonstrates that productivity, measwed by tonnes per hour alongside, 
has started to fall away after growing strongly previously. This fall coincides with the increased 
number of parcels being handled by ships' cranes. 

FIGURE 3: LASCEUES WHARF: CRANE USE AND PROWIC'I'MTY 

The impact of the fall in productivity at a time when berth occupancy in peak season is driving 
towards an unacceptable level will result in significant increase in costs to users either in delays, or by 
driving premature investment in additional berth space, or both. 

23 Asset utilisation 

The Figee cranes were acquired in the interests of improved handling rates and easing of potential 
congestion and delay at the wharf. The level of usage has shown significant growth, as shown 
elsewhere in this report. However, if port users are left to make their own decision on whether to 
utilise port infrastr9ucture supplied for the purpose or employ an ostensibly cheaper option, a range of 
factors come into play that do not necessarily relate to the quickest turn-round of the vessel and, 
therefore, the most efficient use of time on the berth. 

A port can be faced with the situation where the ship is not being driven hard because of the nature of 
its charter. Owncrs may have negotiated a longer time in port to discharge or load as part of an overall 
contract that does not take account of the sophisticated cargo-handling equipment provided by the port 
operator, par~icularly when this is fhirly unusual, similar equipment only being available in a handful 
of the bulk ports in Australia. 
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This can impact on the port to the extent that utilisation of shore equipment falls away, making upkeep 
and operational costs more difficult to mover on a dwindling usage. This can even happen with brand 
new equipment. In the ports of Suva and Lautoka in the Fiji Islands, USE20 million was invested 
recently in sophisticated mobile harbour cranes. lnertia and a lack of understanding of ship costs led 
some local agents to fail to use the equipment and productivity improvements have been jeopardised, 
while the port operator has been stressed financially by the repayment schedule that would have been 
met easily if take-up had foIlowed a normal path. Essentially, some operators boycotting the new 
equipment threaten both the improved productivity of the wharf, and the interests of all other users. 

2.4 Vessel performance: Drivers and constraints 

Most vessels using Lascelles Wharf will be chartered, the conditions negotiated in the 'charter party' 
including a specific number of days for load and discharge operations. One of the factors in setting this 
period will be the known productivity of the ports. Thus if a port applies no pressure to improve 
productivity and loadldischarge rates suffer, as they have in the last two years at Lascel les (see section 
2.3 above), there will be no incentive for cargo interests to seek shorter load/discharge days. Although 
not immediately evident, this means additional cost against the cargo, which will in turn be recovered 
in pricing of' imports and will impact on export competitiveness. Although this is difficult to quantify, 
with ship costs as high as USS30,000 per day a significant impact on public benefit will result (see 
Section 4 below).. 

The intent of all concerned should be to reduce load and discharging time, allowing charterers of 
vessels to negotiate better daily rates. Even if the specific charter arrangement allows a certain number 
of days, if the operation can be carried out in less time, the benefits of the common 'demurrage-half 
despatch' clause will allow the charterer to recover half of the standard demurrage on the vessel, 
which can amount to many thousands of do1 lars per day saved.. 

2.5 Trade growth 
A key issue will be the growth in volumes of bulk and break-bulk cargo over Lascelles Wharf. This is 
discussed firstly in strategic terms, and then in terms of actual p w t h  being experienced. 
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25.1 Growth strategy 

The ports of Victoria comprise the major container and multi-purpose city port of Melbourne, the 
liquid bulk and industrial port of Hastings, and the bulk and industrial ports of Portland and Geelong. 
The privatisation process canied out by the Victorian state government in the mid 1990s saw the Port 
of Melbourne set up as a government corporation, and government ownership of the Port of Hastings 
retained, but the operation of the port was contracted to the private sector. Two ports, the bulk and 
industrial ports of Portland and Geelong, were effectively sold fkehold'. However, although privately 
owned add operated, the port of Geelong is a significant inhbucture facility and is a central plank in 
the State Government's strategy for freight movement and industrid development. 

The specialised functions of the ports in Victoria are outlined in various strategic documents produced 
over the last few yean. The Victorian Ports Strategic Study (VPSS) prepared in 2000' recognised the 
port of Geelong's focus on bulk handling? 

The operator of the port has embarked in the last few years on a strategy to attract industries requiring 
bulk cargo handling for raw materials or for distribution of product. This strategy is bringing new 
business to Geelong md providing an opportunity for the relocation of industrial activity coming into 
increasing conflict with land use and community amenity elsewhere. 

Several major trade flows have commenced through Geelong, g lying on the L-ascells precinct A 
recent example is the import of palm kernel, soy meal and other bulk cargoes, and a success story in 
recent years has been the development of bulk storage and handling facilities for fertiliser raw 
materials, which has encouraged market leader Incitec Pivot to consolidate its prime manufacturing 
and distribution activity here, allowing it to withdraw from Melbourne's west where environmental 
issues were becoming untenable. 

Rather than being seen as merely a quest for new business for GeelongPort, this strategy responds to 
external pressures and is seen as a major public benefit and responding to the State Government 
strategic direction for Victoria's ports. If the operator of the port facility cannot drive improved 
productivity, in which it has invested (the Figee cranes) at the behest of its users, it will be unable to 
demonstrate its ability to handle the expanding business role to respond to the government's strategic 
direction. 1 

': Jmde sole ornssets: Port of Portland Mmh 1996, Port of Gcelong July 1996 ' I'icroriort Porrs Strategic 8rdy - Maunscll Mctntyre for Dcpartmcnl of lnfmtructurc and Depllnmcnl of  f reaswy and 
Finance, 2000 ' l.'irrotiarr Purrs Smtegic Str@21XII - Rclcasc by ~ h c  Ministcr for P o ~ s  ?the Hon Candy Bmad MP, 2001 
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2,52 Recent trade growth 

Despite the volatility common in ports where grain is a major element of trade, there has been steady 
growth in trade through Geelong. In 2002, Meyrick and Associates prepared a forecast of trade flows 
through the port of Geelong to suppoxt the SWategsc L m d  Use plan' ('SLWP') and included as an 
Appendix to the SLLJP. Although the overall report has not been adopted by the government or Toll 
Geelongport, and has now been replaced by the dmfi Porr of Geelong: Port h i d  Use strategy: 
(PLUS), !he forecasts prepared have not been varied by later work. The following chart shows the 
actual results for the six years to 2006 compared to forecasts prepared in 2002 for the Strategic Land 
Use Plan. 

FIGURE 4: PORT OF GEELONG: TRADE GROWTn COMPARED TO FORECASTS 
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Until 2004-05, the actual trade volumes are close to the levels forecast for the 'Realistic case' put 
fotward then. More recently, oil exports have reduced as the Shell refinery has focused on the 
domestic market, curtailing serving export markets (New Ztaiand and the Pacific), and cyclical low 
grain volumes have added to the downturn. When grain and oil are disregarded, as shown by the 
following graph, t l ~  actual volumes of dry cargo follow the realistic forecast case closely. 

' Geelong Port: Slntcgic Land Use Plnn - pnpared by SKM Tor Dot, Toll GcclongPorl 
' Port oiGcelong: Port Land Use Stnlcgy - pmpwed by MuunsclYAECOM for Toll GcclongPorl and DoJ. Augusl 2006 



MEYRICK 
AND ASSOCIATES Lascelles Wharf: lrnpacts of increasing use of ships' cranes 

FIGURE 5: PORT OF GEELONG: TRADE GROINTH - EXCLUDING GRAIN, OIL 

Pod of Geelong: Trade dtatldcs - Cornpariron to forecast (nongrafn dry cargo) 
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The impact can clearly be seen- The growth in non-grain, non-oil cargo has been steady, and it can be 
seen that the overall underlying volumes through the port are generally following the realistic case. 
The high case forecast allowed for the development of a range of commodities expected at that stage 
to commence, including mineral sands, cement products, quartz, humus and briquettes- Although some 
of these have not yet commenced, much of this potential is still real (briquettes, humus etc.), and the 
port has recently attracted the import of soy meal, with the volume expected to be 100,000 tonnes per 
annum. Cement clinker has been moving as was forecast and volume is expected to increase as Blue 
Circle expands its production at its Waurn Ponds plant. New trade is assured from bio-diesel 
production and increased cl~emicals imports, and now the additional prospect of imports of cars, not 
contemplated at that time, will drive forecast volumes significantly higher. Woodchip exports, 
currently over 1.3million tonnes per annum, will increase shortly to at least 2 million tonnes per 
annum. 

The total impact of these potential trade flows is over 1 million tonnes of additional cargo, which 
~epresents much i f  the difference between the current actual volumes and the high case forecast. The 
high case scenario is therefore still considered valid. 

25.3 Trade growth: Dry bulk and general cargoes 

Growth in bulk, break-bulk and general cargoes has been strong. The following graph shows the 
growth in cargo over the multipurpose berths of the Corio Quay and L.ascelles W l~arr complexes with 
future growth rorccast on the basis of the compound annual growtl~ (CAGR) over the period. 
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FIGURE 6: PROXCTED TRADE GRUWTli: CORlO QUAY AND LASCEUES WHARF 

Port of Geelong: Dry and break-bulk volume 
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While not all of these cargoes will require the LascelIes Wharf hcilities, many will -- and the need to 
have surplus berth space and capacity to handle and deliver cargo will be critical in responding to the 
strategies discussed above. Capacity will be dependent on sustaining and driving improved 
productivity. 

2.6 Port drive for efficiency 

The users of any port can expect the port to operate efficiently and to optimise the utilisation of assets 
by encouraging fast turnaround of ships. There is an expectation that the port will provide the 
infrastructure (berths, wharves, storage areas) and superstructure (plant etc.) to expedite vessels and 
will not rely solely on the equipment provided by the vessel, which can vary in capacity and standard 
of maintenance. The Figee cranes have proven capability and are generally accepted by cargo 
interests In bulk ports as in container ports, it is in the port's and its users' interest to provide for all 
vessels and not to force users to employ more expensive 'geared' vessels, which attract higher daily 
charter-hire rates. The Figee cranes fuIfiI this function and will encourage larger vessels, which are 
less likely to be equipped with cranes. This will lead to increased productivity and less ship cost per 
tonne of cargo handled. 
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3. ANALYSIS: CRANE PERFORMANCE 

3.1 Comparative loading rates 

From billing data provided by GeelongPort, it is possible to identify which ships have been charged 
for the use of wharf cranes and which have not Using the volumes loaded by ships in each group, and 
the times of arrival at and departwe from berth, loading rates for each ship can be calculated. 

Using th\s approach, we analysed data for over 700 vessels visiting berths 2  and 3 at Lascelles Wharf 
over the seven year period 2000-2001 to 2006-2~7~ .  Ships were divided into three groups: 

self-discharging ships using inbuilt continuous unloading systems, which could not reasonably be 
expected to use shore-based cranes 

ships that used the Figee cranes 
= ships that relied entirely on ship-board cranes. 

The results of this analysis are shown in Figure 7 below. The figure shows that, on average, ships 
using shore cranes worked cargo over 60% faster than those that relied entirely on shipboard cranes. 

FIGURE 7: COMPARATIVE PROWCTNCM -- VARIOUS CARGO HANDUNG TECHNOLOGES 

3 2  Crane use and productivity 

The difference in the productive efficiency of various handling technologies results in a decline in 
berth productivity when the proportion of ships that rely entirely on shipboard cranes increases. 

Only 1 1 months of data \\as available for 2006-2007 
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An analysis of crane usage and productivity at Lascelles Wharf over the last few years demonstmtes 
that average tonnes handled per hour the vessel spent alongside improved as the number of parcels 
handled by the Figee cranes increased, The chart below shows an improving trend for the years from 
2000 to 2004-05, which apart from one anomalous result, has moved positively in direct correlation to 
the incidence of shore crane use. However, in 2004-05, the use of ships' gear started to rise and shore 
crane usage fell. Overall productivity, measured in number of tonnes of cargo handled per hour spent 
alongside which had been improving, has fallen in both of the years wl~en ship's crane use has 

I' increased, and is now back to 2001-02 levels. 

FIGURE 8: LASCELLES WHARF- CRANE USE AND PRODUCTMTY 

3.3 Comparative costs 

The charges levied for the use of Figee cranes in the port of Geelong are generally higher than tho 
charges for the use of the hoppers and grabs that are used in conjunction with ships' cranes. 

Only the charges for the use of Figee cranes are available from a publislied tariff, and rate stated or. 
implied in submissions made by suppliers of hoppers and grabs appear to d i f i r  considerably. 
Comparisons are further complicated by the fact the charges fbr the use of'Figee cranes vary with the 
volume of cargo worked. 

Various parties have provided very different estimates of the costs of hiring grabs and hoppers in the 
port; based on reasonable assumptions on the size distribution of cargoes discharged using Figee 
cranes, the cost difference ranges from $0.89 per tonne to $2.32 per tonne, depending on which 
estimates are used. Average the three estimates that provide sufficient detail to allow quantification of 
provides an estimate of % 1 4 1 per tonne for the difference between the cost of hiring Figee cranes and 
the cost of hiring grabs and hoppers. 
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It should be noted, however, that this difference reflects only the immediate out-of-pocket cost to users 
of either the Figee cranes or hoppers and grabs provided by a third party. The true cost difference 
would be somewhat smaller. This is because the costs of the ships' cranes themselves are not included 
in the calculation. Using the ships' cranes will lead to increased fuel consumption by the ship; 
additional maintenance costs will also be incurred. These costs are not accounted for in the above 
calculation, and are not necessarily reflected in any explicit transaction; but they will ultimately, by 
one means or another, fall to the account of the cargo owner. Even more indirectly, the cost of 
providing the ships' cranes will also need to be recovered, and, in the long run, will be reflected in the 
freight rates charged for geared vessels. 

In addition, the faster working rates of Figee cranes should result in some savings in stevedoring costs. 
Assuming a single three-person gang working on each vessel, the slower working rates of ships using 
ships' cranes will cost around $O.lm per year in additional stevedoring cosL In reality, as some ships 
will work with more than one gmg, the cost penalty will be somewhat higher. 
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4. PRODUCTlVlTY AND CONGESTION 

4.1 Seasonality 
The port of Geelong, like many ports with a significant agricultural freight task, suffers ftom cargo 
volatility in some of its trades, and seasond peaks. The majorify of the grain exports, the some of 
major year on year fluctuation, do not impact on Lascelles Wharf, but fertiliser, one of the ~gion's 
largest wight tasks, tends to follow (with a lag) the grain harvest as the sale of p i n  generates the 
income to dispose on fertilisers. Thus there ate two distinct peaks in import of fertiliser raw materials 
and import and export of finished product, om in July/August, and a second, larger ptak, in 
March/April/May. 

These peaks are inescapable and will continue as long as Geelong continues to serve the grain and 
fertiliser industries. As discussed elsewhere, the early peak occurs as fettiliser use increases prior to 
planting of main craps, and then peaks later in the financial year as grain is delivered, putting money 
from industry pools into farmers' pockets and, simultaneously, providing the opportunity to backload 
the trucks being employed to deliver grain to the port terminal and packers in the Geelong/Lara area.. 

FIGURE Q: LASCELLES WHARF - TYPICAL BERTH OCCUPANCY 

Lasceks Wharf: Berth utilisation Berths 2 and 3,200448 
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The chart above, discussed in more detail in section 4.4 below, demonstrates the impact on L.asceIles 
Wharf in a fairly typical year. 

4.2 Berth occupancy 
As discussed elsewhere in this paper, once occupancy reaches 60% it is most likely that congestion 
will lead to queuing. Although this has been managed in the past, the illcreasing trends in both average 
and peak occupancy will inevitably result in delay to vessels, which can cost from US$15,000 to 
US$30,000 per day in ship cosls alone. With this in mind, the following analysis underlines the need 
for every effort to improve productivity. 
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4.3 Analysis - 2000 to 2005 

An analysis of  hours alongside over the last five years shows the trend in berth occupancy for the b ~ o  
main berths at Lascelles, Berths 2 and 3.. 

Etlch year was analysed by month to demonstrate both average berth occupancy and peaks resulting 
from seasonality, particularly for fertiliser cargoes. 

Berth occupancy: 2000.2001 

FIGURE 10: LASCELLES WHARF BERTHS 2 AND 3 - MONTHLY BERTH OCCUPANCY, 2000-01 
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I BERM OCCUPANCY: CASCELLES WHARF 2000-01 

Average ~UPaW 189% 280% 24 0% 
Peak ocwpancy (Fehary) 36.6% 50.096 43 3% 

Berth occupancy averaged only 24% over the year for the two berths, but peaks occwted in July and in 
the February to April period. The February peak saw Lascelles Number 3 berth exceed 50% 
occupancy. Aver age occupancy was 24%, with the peak for the two berths reaching 43%. 
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Berth occupancy: 2001-2002 

FIGURE I 'I : LASCELLES WHARF BERTHS 2 AND 3 - MONTHLY BERTH OCCUPANCY, 200142 

Lascelles Wharf: Occupancy berths 2 and 3,200142 
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BERTH OCCUPANCY: LASCELLES WHARF 2001-02 

Average occupancy 18.3% 25 7% 22 0% 
Peak occupancy (Apru) 68.9% 51.9% 60 4% 

The .luly/August peak is not so pronounced, but the occupancy in April exceeded comfort levels for 
the port. 

Berth occupancy: 2002-2003 

FIGURE 12: LASCELLES WHARF BERTHS 2 AND 3 - MONTHLY BERTH OCCUPANCY, 200243 

Lascelles Wharf: Ocupancy Berths 2 and 3,2002-03 
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