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Halse, Kirsten 

From: Lauretta Stace [Lauretta.Stace@fitness.org.au] 

Sent: Saturday, 18 August 2007 10:20 AM 

To: Adjudication 

Subject: Submission from Fitness Australia Inc 

Attachments: Submission, ACCC Draft Determination, PPCA, Fitness AUS, 17.08.07.pdf 

Dear Sir/Madam 

Please find attached a further submission from Fitness Australia Inc with regard to the PPCA 
Application for Revocation and Substitution of Authorisations, following the pre-determination 
conference. 

We appreciate the opportunity to provide these comments. 

Regards, 

Lauretta Stace 
Chief Executive Officer 

Fitness Australia I The Health & Fitness Industry Association 

PO Box 6453 SSCP 
Alexandria NSW 2015 



17 August 2007 

The General Manager 
Adjudication Branch 
Australian Competition & Consumer Commission 
GPO Box 3131 
Canberra ACT 2601 
By email: adiudication@accc.~ov.au 

Dear Sir 

PPCA Application for Revocation and Substitution of Authorisations: ref: A91041- 
A91046. 
Submission by Fitness Australia Inc. in relation to the Draft Determination of 18 July 
2007 and PPCA pre-decision conference. 

Fitness Australia appreciates the opportunity to  make a further written submission in relation 
to the above matter. 

Executive Summary 

Fitness Australia supports the statement in the Draft Determination that "the ACCC considers 
that PPCA's collective licensing arrangements create scope for PPCA to exercise its market 
power in the setting of licence fees and terms and conditions which creates a public 
detriment". 

Fitness Australia supports the proposed conditions outlined by the ACCC in relation to the 
authorisation of PPCA's collective licensing arrangements. 

Comments on conditions of re-authorisation 

1. Proposed condition relating to alternative complaints handling and dispute 
resolution 

As the PPCA appears to  be in accord with this proposed condition, Fitness Australia 
would prefer to have access to  such alternatives within 3 months of the date of the final 
determination. 

PPCA has informed Fitness Australia that they are seeking a significant increase to the 
Fitness Class Tariff (Tariff V) and have filed a reference in the Copyright Tribunal, to  
which Fitness Australia is a Respondent. Fitness Australia was not offered any 
alternative form of dispute resolution by PPCA and has now been forced into a 
protracted and expensive legal battle with the PPCA in the Copyright Tribunal. 

Fitness Australia would prefer to seek a less costly and more conciliatory approach to 
resolution of the setting of licence fees. The condition proposed by the ACCC would 
potentially assist Fitness Australia in this regard. 
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2. Proposed condition requiring each licensor to publish direct licensing policy on 
its website 

Fitness Australia supports this condition and, in order for the condition to not be unduly 
burdensome for PPCA, we would support the proposal that this condition apply 
immediately to the four largest licensors with other, smaller independent licensors 
having the option to comply over an extended period of time. 

3. Proposed condition relating to the publication by the PPCA of a list of protected 
sound recordings 

PPCA have claimed that this condition would be impossible to comply with. However, 
Fitness Australia disagrees with this statement. We support the idea that this 
information be collected and provided by PPCA at a macro level, and that this be applied 
prospectively, not retrospectively. 

PPCA has proposed a significant increase to the Fitness Class Tariff (Tariff V) which will 
have the effect of making the public performance of protected sound recordings 
unaffordable for industry members. I f  the PPCA claim is successful, the fitness industry 
will be forced to seek alternative, less costly forms of music for group exercise classes. 

The fitness industry would benefit from having a greater level of access to this type of 
information. The music that is compiled for a wide variety of exercise class types can be 
chosen from a range of music genres and play lists. The most important attribute of 
music in an exercise class context is that of the rhythm or beat, not the particular 
music, sound recording or artist. 

Access to better information on the range of music that is protected or unprotected 
would be beneficial for the fitness industry as it would then be able to select and 
compile music that is potentially more affordable. This could have the effect of 
improving the industry bargaining power with PPCA and to avoid being 'held to ransom' 
by an organisation that exercises its market power in the setting of licence fees. 

We agree with the Australia Hotels Association (AHA) assertion that PPCA should only 
seek a licence fee for music that is protected. We believe that it is not fair or equitable 
for a body such as PPCA (which is seeking an authorisation to continue an activity that 
is per se anti-competitive) to simply state that it does not know which of the products it 
purports to licence, it is in fact able to licence. 

I n  closing, Fitness Australia appreciates the opportunity to address the ACCC fl~rther on 
the subject of public benefit versus detriment. According to recent Australian Bureau of 
Statistics (ABS) data, participation in aerobic (fitness) classes is one of the most 
popular types of physical activity undertaken by the Australian community. There is an 
obvious health, social and economic benefit for the government to encourage and 
promote greater participation in physical activity, such as fitness classes. 
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The challenges of childhood and adult obesity, increased prevalence of 'lifestyle' related 
chronic illness and a rapidly ageing population are being seriously addressed by the 
Australian fitness industry. To meet the needs of many of these groups, the creation of 
special programs and small group exercise classes, much of which is community based, 
is increasing within the industry. The quantum of increase to the Fitness Class Tariff, 
proposed by PPCA for the use of music in exercise classes, will impede the development 
and deployment of such desperately needed health and fitness services. 

Lauretta Stace 1 Chief Executive Officer 
Fitness Australia Inc. 
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