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Dear Ms Shakespeare 

Third line forcing notification Nos N41025 and N41026 
lodged by the AFL Players Association (AFLPA) and Medibank Private Limited 

(Medibank) 

The above third line forcing notifications were lodged with the Australian Competition 
and Consumer Commission (the ACCC) on 4 October 2006. The notifications have 
been placed on the ACCC's public register and a copy is attached. 

Background 

The ACCC is the independent Australian government agency responsible for 
administering the Trade Practices Act 1974 (the Act). A key objective of the Act is to 
prevent anti-competitive arrangements or conduct, thereby encouraging competition 
and efficiency in business resulting in a greater choice for consumers in price, quality 
and service. 

Exclusive dealing involves one trader imposing restrictions on another's freedom to 
choose with whom, in what or where they deal. One form of exclusive dealing 
prohibited by the Act is third line forcing. Third line forcing involves the supply of 
goods or services on condition that the purchaser acquires goods or services fi-om a 
particular third party, or a refusal to supply because the purchaser will not agree to that 
condition. 

However, the Act allows businesses to obtain immunity fi-om legal action for exclusive 
dealing conduct in certain circumstances. One way in which businesses may obtain 
immunity is by lodging a 'notification' with the ACCC. Notifications in respect of third 



line forcing conduct provide immunity 14 days after the notification is validly lodged 
with the ACCC. The ACCC may seek to remove the immunity conferred by a third line 
forcing notification if it is satisfied that the likely benefit to the public fiom the conduct 
will not outweigh the likely detriment to the public from the conduct. 

The notified arrangements 

Medibank has described the conduct the subject of its notification as follows: 

Medibank proposes to enter into arrangements with the AFLPA pursuant to which Medibank will: 

i. Give Priority Gold cover on the condition that the customer is a current AFL player, acquiring 
AFLPA member services from the AFLPA; andlor 

ii. Refuse to give Priority Gold cover for the reason that the customer is not a current AFL player 
and has not acquired or has not agreed to acquire AFLPA member services from the AFLPA. 

Legal immunity conferred by the notifications commenced on 18 October 2006. 

GMHBA submission 

On 22 January 2007, the ACCC received a submission fiom GMHBA in relation to 
these notifications. In this submission, GMHBA states that the primary responsibility 
of all health finds is to operate within the requirements of the National Health Act 
1953 (the Health Act). In this regard, GMHBA asserts that the primary purpose of the 
Health Act is to uphold the principle of 'Community Rating' whereby people are not to 
be discriminated against when purchasing health insurance because of their age, 
occupation or level of fitness and health. 

GMHBA argues that the notified conduct is a breach of Community Rating. 
Specifically, it notes that the annual pre-rebate cost of Medibank's nil excess 'priority 
gold hospital cover and priority gold extras cover' (not available to the general public) 
for a single membership in Victoria is $1933.20. Further, GMHBA asserts that should 
a member of the public wish to purchase an equivalent level of cover, they would be 
required to purchase nil excess 'blue ribbon hospital cover and blue ribbon extras 
cover' at a cost of $2,426.40. GMHBA argues that this notional 20 per cent discount is 
selectively targeted at segments of the community that are less likely to be high 
claimers throughout the life of the membership, and as a result, is a breach of 
Community Rating. 

The ACCC's preliminary inquiries have indicated that 'priority gold hospital cover and 
priority gold extras cover' is offered by Medibank to certain corporate and other 
clients - but not to the general public. 

In light of this submission from GMHBA, the ACCC is seeking a view as to the 
possible application of the Health Act to the notified arrangements, particularly in the 
context of the principle of Community Rating. 

To assist the ACCC's consideration of this matter, it would be greatly appreciated if the 
Department of Health and Ageing could provide a response on this matter by 
7 February 2007. 



The ACCC notes that its assessment of notifications is conducted openly and 
transparently. Under the Act, the ACCC must maintain a public register of information 
received in the notification processes, and it may place information from its public 
registers on its website. In light of this, in responding to this letter, it would be 
appreciated if you could please also indicate whether any part of your reply should be 
treated on a confidential basis. 

Should you require further information about this matter, or the basis upon which the 
ACCC will grant confidentiality to information, please contact Carl Toohey on 
(03) 9290 1480 or at carl.toohey(i2, ]accc.gov.au. 

Yours sincerely 

Scott Gregson 
General Manager 
Adjudication Branch 


