
13 August 2007 

Mr Scott Gregson 
General Manager 
Adjudication Branch 
ACCC 
GPO Box 3131 
Canberra, ACT 2601 

BY EMAlL and POST 

Dear Mr Gregson 

PPCA Application for Revocation and Substitution of Authorisations: ref: A91041-A91046 - 
Submission in relation to Draft Determination of 18 July 2007 

PPCA appreciates the opportunity to make a submission on the Draft Determination 
of 18 July 2007. Our submission is set out below. 

1. Executive summary 

PPCA welcomes the main finding in the Draft Determination, namely 
that the public benefits arising from PPCAts collective licensing 
arrangements outweigh the public detriments, and the conclusion that 
authorisation is to be granted. 

PPCA agrees that, as stated at para 6.16 of the Draft Determination, 
the relevant counterfactual for the analysis of public detriment and 
public benefit is that, absent PPCA1s arrangements, direct licensing 
between users and copyright owners will be the only avenue for 
licensing the rights that would be licensed under the Collective 
Licensing Arrangements. 

PPCA requests that the description of the conduct to be authorised 
in the Final Determination include explicit reference to price 
fixing as defined by section 45A of the Trade Practices Act and as 
prohibited by section 45 of the Trade Practices Act (see para 5.7 of 
the draft Determination). 

PPCA has several comments on the proposed findings relating to 
public benefits and public detriments - see section 3 below. 

PPCA is not opposed to most of the proposed conditions of 
authorisation. However, the proposed condition relating to 
publication by PPCA of a current list of protected sound recordings 
(see para 7.5) would be impossible to comply with and attempting to 
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comply with it would impose extremely burdensome and 
disproportionate costs. Also, the proposed condition requiring each 
and every licensor to publish its direct licensing policy (see para 
7.5 of the Draft Determination) is unduly burdensome. The 
approaches proposed by PPCA to overcome the problems arising from 
these two conditions as formulated in the Draft Determination are 
set out in sections 6 and 7 below. 

PPCA reiterates that, as noted in the Draft Determination (see page 
3 note 3), it has applied for authorisation out of abundant caution. 
PPCA does not believe that the Collective Licensing Arrangements 
contravene section 45 or any other section of the Trade Practices 
Act 1974 (Cth) . 

PPCA has made a separate earlier submission (dated 31 July 2007) in 
response to the AHA submission dated 12 July 2007, as referred to in 
the Draft Determination at paras 4.23 and 6.92. PPCA was not given 
the opportunity to respond to the AHA submission before publication 
of the Draft Determination. 

2. Conduct to be authorised 

2.1 The Draft Determination, at para 5.7, states: 

"PPCA is seeking a substitute authorisation to make and give effect 
to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might 
have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act. The relevant tests are found in 
sections 90(6) and 90(7) of the Act." 

2.2 PPCA requests that the description of the conduct to be authorised be 
revised to add a specific reference to price fixing as defined by section 
45A of the Trade Practices Act and as prohibited by section 45 of the 
Trade Practices Act. The revision requested seeks to make explicit what 
is implicit in para 5.7 of the Draft Determination. 

3. Public benefits and public detriments 

Public detriment of market failure in the relevant counterfactual 

3.1 The PPCA Supporting Submission explained that the Collective Licensing 
Arrangements will be highly pro-competitive because they will provide an 
additional and alternative major avenue for the licensing of Public 
Performance Rights and Transmission Rights (see sections 4.9 and 4.12). 
At para 12.4 of the Supporting Submission it was stated that: 

"The counterfactual world would be a world in which most or many 
potential licensees would be unlikely to be willing to incur the 
time and cost of negotiating licences directly with each and every 
copyright holder. The breakdown in the operation of Public 
Performance Rights and Transmission Rights would be far-reaching and 
far beyond the possibility of redress through increased monitoring 
and enforcement efforts. This outcome would be the antithesis of 
competitive markets where Public Performance Rights and Transmission 
Rights are actively traded -it would be a severe market failure." 



In PPCAfs view, the Draft Determination does not sufficiently address the 
public detriment of market failure in the relevant counterfactual. PPCA 
submits that the analysis at paras 6.17 to 6.109 of the Draft 
Determination fails to address the likelihood and implications of market 
failure, as required by a correct analysis of the relative public 
detriment under the Collective Licensing Arrangements as compared with 
that likely to occur in the specified counterfactual. Nor does the Draft 
Determination give sufficient weight to the public detriment of market 
failure when assessing whether or not the public benefits identified 
outweigh the public detriments identified. PPCA submits that the analysis 
at paras 6.110 to 6.162 of the Draft Determination fails to address the 
public benefit of avoiding market failure, as required by a correct 
analysis of the relative public benefit likely under the Collective 
Licensing Arrangements as are compared with that likely under the 
specified counterfactual. PPCAfs view is that, given the imminent danger 
of market failure in the relevant counterfactual, the public benefits of 
the Collective Licensing Arrangements would clearly outweigh any public 
detriments even if none of the proposed conditions of authorisation were 
to be imposed. Nonetheless, PPCA does not oppose most of the proposed 
conditions (see para 3.3. below) . 

Justification for the conditions of authorisation proposed? 

3.2 The analysis of the balance between public benefits and public detriments 
in the Draft Determination does not state whether or not each or all of 
the conditions of authorisation proposed are necessary to make the public 
benefits outweigh the public detriments or are merely discretionary. See 
in particular paras 6.160 and 6.162 of the Draft Determination. Contrast 
the analytical framework set out in Application by Medicines Australia Inc 
120071 ACompT 4 at [I331 : 

"A condition may be imposed upon authorisation for reasons which 
include the following: 

1. In a case in which there is no or insufficient public benefit 
in the proposed contract, arrangement, understanding or 
conduct satisfying the ACCC for the purposes of s 90(6) or 
90(8) that authorisation can be granted, a condition may be 
imposed requiring a variation of the proposal which would 
yield the requisite public benefit. Such a condition may: 
(i) reduce the anti-competitive detriment of the proposal 

for the purposes of s 90 (6) ; 
(ii) reduce the public detriment which would otherwise cause 

the claimed public benefit to be discounted; 
(iii) increase the public benefit to a level assessed by the 

ACCC to be sufficient for the purposes of the applicable 
statutory test. 

2. In a case in which a theoretically sufficient public benefit 
has been identified a condition may be imposed to vary the 
proposal so that the likelihood of the benefit resulting is 
raised to a sufficient level. 

3. In a case in which the proposal has satisfied the relevant 
public benefit test under s 90(6) or 90(8) as the case may be, 
a condition may be imposed without which the ACCC would not be 
prepared to exercise its discretion in favour of 
authorisation. The range of permissible conditions under this 
head is necessarily limited by the range of considerations 
relevant to the exercise of the discretion. While not in terms 



mandated by the conditioning power, it would be appropriate in 
exercising that power that the ACCC (or the Tribunal) have 
regard to any burdens it may impose upon the party seeking 
authorisation." 

3.3 PPCA does not oppose most of the proposed conditions (including the 
proposed condition relating to notice of any proposed increase in fees) 
whether or not, strictly speaking, the conditions proposed are necessary 
or justifiable in accordance with the reasoning in Application by 
Medicines Australia Inc [2007] ACompT 4. 

3.4 The proposed condition relating to publication of a list of protected 
sound recordings would be unduly burdensome. PPCA submits that the 
proposed condition, as formulated in para 7.5 of the Draft Determination, 
is unnecessary: (i) to reduce the anti-competitive detriment of the 
proposal for the purposes of s 90(6); (ii) to reduce the public detriment 
which would otherwise cause the claimed public benefit to be discounted; 
or (iii) to increase the public benefit to a level assessed by the ACCC to 
be sufficient for the purposes of the applicable statutory test. See 
section 7 below. 

3.5 PPCA also has a concern about the proposed condition relating to 
publication of direct licensing policies by licensors on their website 
(see section 6 below). 

The recent Copyright Tribunal decision 

3.6 PPCA submits that the following additional points about the recent 
Copyright Tribunal determination relating to nightclubs and dance parties 
should be taken into account by the ACCC: 

The AHA succeeded in achieving a significant reduction in the rate 
sought by PPCA. PPCA was seeking a nightclub rate of $2.32 per 
person and a dance party rate of $5.10 per person. The Copyright 
Tribunal's nightclub rate of $1.05 is less than half the amount 
sought by PPCA. The Copyright Tribunal's dance party rate of $3.07 
is also significantly lower than the rate sought by PPCA. 

PPCAfs licences cover protected recordings only and PPCA does not 
purport to grant a licence or attempt to seek licence fees for 
recordings which are unprotected under Australian law. In the 
recent review of the nightclub and dance party tariffs by the 
Copyright Tribunal, PPCA led evidence about the proportion of 
protected recordings played at nightclubs and dance parties in order 
to give the Copyright Tribunal an understanding of the nature of the 
recorded music played in the nightclub and dance party sector. The 
Copyright Tribunal accepted PPCA1s evidence that at least 80% of all 
recordings played in nightclubs were protected under Australian law, 
and consequently applied a discounting factor of 20% on the proposed 
rate to account for the use of non-protected recordings. See our 
further comments on this issue in section 7 below. 

Removal of statutory cap on broadcaster licensing fees 

3.7 It is unclear from the discussion in the Draft Determination of the 
current statutory cap on licence fees paid by radio broadcasters for sound 
recordings (paras 6.73-6.74) whether or not the ACCC would regard the 



removal of the cap as a material change of circumstances calling for an 
application for a new authorisation. PPCA's view is that the position 
should be clarified in the Final Determination and that the Final 
Determination should make it clear that removal of the cap is unlikely to 
be regarded as a material change of circumstances triggering the need for 
a new authorisation process. The tenor of para 6.74 is that the ACCC has 
already factored into the Draft Determination the fact that the cap is 
likely to be removed. 

4. Proposed condition relating to notice of any proposed increase in fees 

4.1 The Draft Determination proposes that authorisation be conditional on the 
licensees being given notice of any proposed increase in fees (para 7.5): 

"PPCA gives written notice to licensees of proposed fee increases or 
other material changes to its public performance output licences. 
Such written notice must: 

- be provided three months prior to such changes being made and 
- provide an opportunity for discussion between PPCA and the 

licensees concerning the proposed change." 

4.2 PPCA agrees with this condition, which reflects PPCArs long-standing 
practice. 

5. Proposed condition relating to alternative dispute resolution 

5.1 The Draft Determination proposes that authorisation be conditional on the 
licensees being given certain access to alternative dispute resolution 
processes (para 7.5) : 

"PPCA amends its Complaints Handling and Dispute Resolution Policy 
to provide licensees or potential licensees with access to 
alternative dispute resolution processes, including mediation, 
neutral evaluation and conciliation. PPCA should amend its 
Complaints Handling and Dispute Resolution Policy within 6 months of 
the date of the final determination. 

PPCA amends any related document (for example, licence agreements, 
information available on PPCA's website) to reflect that alternative 
dispute resolution processes, including mediation, neutral 
evaluation and conciliation, are available to licensees or potential 
licensees. PPCA should amend any related documents within 6 months 
of the date of the final determination." 

5.2 PPCA believes that, in light of the condition imposed by the ACCC, it 
would be appropriate for PPCA to amend its licence conditions to replace 
the Board of Review provisions with the broader and more flexible process 
suggested by the Commission. As set out in our Supporting Submission, the 
Board of Review has only been used two times in the last ten years. PPCA 
accepts that flexible and inexpensive forms of alternative dispute 
resolution would offer licensees and potential licensees with bona fide 
disputes a more appropriate form of dispute resolution than the Board of 
Review. 

5.3 In light of our comments in paragraph 5.2, PPCA will amend its input 
licences and the Complaints Handling and Dispute Resolution Policy to: 



remove the Board of Review process; and 
replace the Board of Review process with a broader range of 
alternative dispute resolution processes, including mediation, 
neutral evaluation and conciliation. 

6. Proposed condition requiring each licensor to publish direct licensing policy on its website 

6.1 The Draft Determination proposes that authorisation be conditional on each 
licensor publishing its direct licensing policy on its website (para 7.5): 

"Each PPCA licensor develop and publish on their respective websites 
the circumstances in which they would consider entering into direct 
licences with the users of public performance and transmission 
rights of sound recordings including the process users should follow 
to seek such licences. This advice should be published within 6 
months of the date of the final determination." 

6.2 The condition requiring each licensor to publish its direct licensing 
policy on its website is unduly burdensome. PPCA currently has over 640 
licensors, many of whom are small independent labels and artists who own 
copyright in a limited number of recordings. Many PPCA licensors do not 
trade commercially and may not maintain a website. As formulated in para 
7.5 of the Draft Determination, the proposed condition would mean that the 
conduct authorised would no longer be authorised if, for example, only one 
or two licensors failed to comply with the condition notwithstanding all 
reasonable endeavours by PPCA to induce licensors to comply with the 
condition and notwithstanding the fact that only a very small minority 
failed to comply. It should be recognised that some licensors do not have 
their own website and have made their own commercial decision that the 
nature or limited extent of their activity does not justify having a 
website. 

6.3 A more workable and sufficient condition would be one requiring PPCA to 
amend its input agreements so as to include a contractual obligation on 
the part of each licensor to develop and publish the circumstances in 
which they would consider entering into direct licences with the users of 
public performance and transmission rights of sound recordings including 
the process users should follow to seek such licences. The avenue of 
publication specified in this contractual obligation would be a website 
where the licensor has a website or an information sheet where the 
licensor does not have a website. 

7. The proposed condition relating to the publication by the PPCA of a list of protected sound 
recordings 

7.1 The Draft Determination proposes that authorisation be conditional on 
publication by the PPCA of a list of protected sound recordings (para 
7.5) : 

"PPCA is to publish and maintain an updated list of those sound 
recordings in its repertoire which are protected under Australian 
copyright law and therefore covered by the PPCA blanket licence. 
PPCA is to publish a list within 6 months of the Commission's final 
determination on its website." 

Practical difficulties 



7.2 PPCA does not believe that the practical difficulties associated with 
providing a list of kind specified in para 7.5 of the Draft Determination 
have been fully understood. 

7.3 For the reasons indicated below, it would be impossible for PPCA to comply 
with the proposed condition. The impossibility arises mainly from the 
huge number of Australian and international sound recordings that are 
protected or that may be protected under Australian copyright law and from 
the extraordinary complexity in the application of the relevant provisions 
of the Copyright Act to determine whether a recording is protected for 
public performance or broadcast. These are matters entirely beyond the 
control of PPCA or its licensors. 

7.4 In order to provide an updated list of those sound recordings in PPCA1s 
repertoire which are protected under Australian copyright law for public 
performance or broadcast and covered by the PPCA blanket licence, the 
first essential step would be to have a database of all relevant 
recordings. The relevant recordings are not only the sound recordings 
commercially released in Australia (currently over 40,000 each year) but 
also the tens of millions of sound recordings that have been released (and 
continue to be released on a daily basis) around the world over the past 
70 years (being the current term of copyright for a recording). No such 
database exists anywhere in the world and PPCA believes that it would be 
impossible for anyone to create such a database. PPCA is unaware of any 
commercial or other project to create such a database. Compiling such a 
database would be likely to cost many millions of dollars and take many 
years. Even if a database of all international recordings did exist, it 
would be extremely difficult to keep the database up-to-date and accurate, 
as new recordings are released every day all around the world. 

7.5 Assuming that a database of all Australian and international releases 
could, in fact, be created then the next step required by the proposed 
condition would be to analyse which recordings are protected for public 
performance and broadcast under Australian copyright law. PPCA explained 
in its Supporting Submission at para 5.5.8 that working out whether a 
sound recording is or is not protected under Australian copyright law is 
extraordinarily complex - there are no simple rules and attempts to state 
the law in terms of simple rules (eg "US recordings are not protected") 
are wildly inaccurate and misleading. 

7.6 In general terms, copyright protection for the broadcast or playing of a 
sound recording in public in Australia exists if: 

Any of the makers of that recording were citizens, nationals or 
residents of, or a body corporate incorporated in, a "scheduledn 
country (i.e. a country appearing in the relevant schedule to the 
Copyright International Protection Regulations made under the 
Copyright Act), or 
The recording was made in a scheduled country. 

Determining who "madell the recording (and hence where their base or 
residence is) can, in itself, be extremely difficult. Every performer 
contributing to a recording (including backing and session musicians) is 
also a I1maker" of that recording, and if any of them are residents or 
nationals of scheduled countries, then the recording will be protected. 
In addition, all recordings are protected in Australia (wherever they 
were made) from the date of first commercial release until the earlier of 



7 weeks after release, or the date of commercial release in Australia 
even if they would otherwise not be protected. 

7.7 Determining whether a particular sound recording is "protectedv therefore 
requires an analysis of: 

the nationality and residency of each person who performed on the 
recording (including lead singers, backing vocalists, and session 
musicians, many of whom are uncredited) ; 
the place where the recording was made (ie, the location of the 
recording studio) and 
the release date of the recording; 
the country of first release; and 
if released in Australia, the date of first commercial release here 

In addition, as all recordings are protected for a period after release, 
it will also be necessary to determine the date the recording was first 
played by a particular licensee (to determine whether a licence would 
nonetheless be required even if the recording would otherwise not be 
protected) . 

Much of this information is very difficult to ascertain, and is typically 
unavailable to either PPCA or its licensors. We have attached a further 
detailed explanation of the complex analysis required, with examples of 
particular recordings and artists (see Attachment 1, which is an extract 
from a letter from Kate Harrison of Gilbert + Tobin on behalf of PPCA to 
Mr Tim Grimwade of the ACCC, dated 24 September 2004). The Draft 
Determination does not address the relevant complexities as set out in 
that explanation nor does it explain why those complexities should be 
disregarded. 

7.8 Given the difficulties indicated in the above paragraphs, PPCA does not 
have, or have access to, a database of protected sound recordings. 
Overseas collecting agencies cannot supply the information needed, because 
many of the connecting features are, as far as PPCA is aware, unique to 
Australia. 

7.9 By way of illustration, in order to estimate the amount of time involved 
in developing a list of 'protected1 recordings released in Australia only, 
PPCA recently obtained information from ARIA on new recordings released in 
Australia. ARIA provided PPCA with access to its weekly Chart Report (a 
weekly electronic publication available to subscribers), which contains 
information on the new releases within Australia which have been notified 
to ARIA. It should be noted that this is by no means a complete list of 
releases within Australia. Having reviewed the most recent 52 weekly 
reports, PPCA has calculated that those reports indicate that at least 
43,000 recordings were commercially released in Australia within the 
period. It should be noted that this would only cover a subset of 
Australian releases, and completely excludes the vast number of recordings 
released in other territories and which are not commercially released in 
Australia, which are also covered by PPCA1s blanket licence. Based on an 
average research period of one hour per recording, analysis of the 
releases in Australia to a level that would enable a reasonable 
determination of protection would equate to over 1,200 standard (ie 35 
hour) working weeks per annum. This would require PPCA to almost double 
its existing staffing levels in order to complete this analysis during the 



relevant year. PPCA based the average research period of one hour per 
recording on the sample study of 125 recordings which PPCA undertook as 
part of the recent nightclub and dance parties tariff review in the 
Copyright Tribunal. PPCA noted that, had deeper research been undertaken, 
connecting factors to scheduled countries may have been identified for an 
even higher proportion of the recording sample. Comprehensive research is 
likely to take considerably longer than one hour per recording. 

7.10 Each year PPCA compiles a list of sound recordings that, according to the 
sampling and other inquiries conducted by PPCA, have been used (including 
by being played in public or broadcast) during the previous financial 
year. This list is retrospective and will contain information which is up 
to 18 months old by the time the list is compiled. The retrospective list 
is reviewed and recordings for which PPCA is unable to ascertain a 
connecting factor are excluded from the list used to calculate the 
distribution of fees to licensors. Even if a recording is not protected 
for public performance or broadcast, it may be protected for other uses, 
such as music on hold or webcasting. 

7.11 Preparing and reviewing the sample list of recordings played or broadcast 
during the previous financial year is a very large task (the list is 
approximately 5,000 pages) that takes approximately six months after the 
end of a financial year to complete. As an example, the distribution for 
the 2006 financial year involved review of over 370,000 reported instances 
of recording use, with 50% of that information received after the end of 
the period, and 35% in the month immediately prior to the end of the 
period. After consolidating the multiple uses of individual recordings 
reported and separating the various usage types (eg public performance and 
communication) PPCA estimated that approximately 42,500 tracks in the 
broadcast and public performance income pools were treated as protected 
recordings for distribution purposes for 2006. 

7.12 PPCA is forced to make a judgement as to which of the recordings are 
protected as it is impossible to conduct a detailed analysis of all the 
connecting factors relevant under Australian copyright law (even assuming 
the information is available, which is typically not the case). There is 
insufficient information or time to conduct the detailed and complex 
analysis required to determine whether or not a sound recording is 
protected - PPCA makes a reasonable judgement based on the information 
available and, where no relevant information is available, applies default 
rules in accordance with the distribution policy agreed to by licensors. 
There is no list of "unprotected recordings". Rather, PPCA collects 
sample information and distributes income in relation to recordings for 
which it finds a connecting factor. This does not necessarily mean that 
other recordings played or broadcast in the previous financial year are 
"unprotected" and do not require a licence. 

7.13 It would be an inordinate task for PPCA to attempt to conduct a more 
detailed analysis of sound recordings to determine whether or not they are 
protected under Australian copyright law (see para 7.9 above). Even if 
that huge additional amount of work were to be undertaken, it could not 
produce a reliable list of all the sound recordings from around the world 
that are protected under Australian copyright law - the analysis would 
relate only to a sample of sound recordings that have been played or 
broadcast during the previous financial year, and therefore may be up to 
18 months out of date and would certainly be incomplete. 



7.14 The Copyright Act imposes a liability on the user if a user does any act 
protected by copyright without the permission of the copyright owner. 
PPCA's blanket licences absolve potential licensees from the extraordinary 
burden of trying to determine whether an individual recording is protected 
for public performance or broadcast, therefore providing a service to 
licensees to relieve them of a complex and uncertain liability imposed by 
the statute. A user of sound recordings is under no obligation to acquire 
a licence from PPCA. 

7.15 Few potential licensees are likely to want to license only non-protected 
sound recordings, given that such an approach would preclude the use of 
recordings created in Australia, the UK, Europe (amongst other 
jurisdictions) and a significant amount of so called "US recordings". It 
is therefore difficult to understand how, as a matter of cost-benefit 
analysis, the proposed condition could be justified. The Draft 
Determination does not set out any analysis of the likely costs of trying 
to provide a list of protected recordings. Nor does the Draft 
Determination address the public detriment of imposing the additional 
likely costs on licensees for the benefit of a very small number of users 
who seek to avoid acquiring any type of copyright licence for whom the 
list proposed might conceivably be useful. 

Position in other jurisdictions 

7.16 In many jurisdictions (including New Zealand and the United Kingdom) all 
recordings are protected for public performance and broadcast. Based on 
PPCA1s information, the following European and North American 
jurisdictions make a distinction between protected and unprotected 
recordings for public performance and broadcast: 

Canada ; 
Austria; 
Finland; 
France ; 
Spain; and 
Sweden. 

Even in jurisdictions which protect some, but not all recordings, 
different rules apply. It is possible that a recording that is 
unprotected in one jurisdiction for public performance and broadcast would 
be protected in Australia, particularly following the recent introduction 
of the performersr copyright provisions into the Copyright act (which 
deems every performer on a recording to be a maker, not just the record 
company) . 

7.17 There are no legislative or regulatory obligations in any of the 
jurisdictions referred to above requiring the production of a list of 
protected recordings. As discussed in paragraph 3.6, the Copyright 
Tribunal considered the issue of protected recordings in the recent 
nightclub and dance party determination and found that the overwhelming 
majority of recordings played were protected and that the most equitable 
and cost effective method of accounting for the use of unprotected 
recordings played by a licensee was to discount the licence fees payable 
by a licensee to account for the use of unprotected recordings. 

Possible alternative approach that would reduce the practical difficulties 



7.18 One possible approach would be for PPCA to provide a list of the 500 
protected recordings that, based on PPCA's distribution sample, have been 
played or broadcast the most during the previous distribution period. 
This approach would be based on the distribution list prepared each year 
and would include PPCA's assessment of whether or not these sound 
recordings were assessed as protected sound recordings for the purpose of 
distribution of licence fees to licensors. This approach reflects a 
suggestion made by the AHA. 

7.19 PPCA does not presently have the information technology capability to be 
able to provide the list proposed in para 7.18 above. Computer 
programming and other work would be required to implement this proposal. 
PPCA has not costed the work required. The costs would need to be 
recovered as a component of future licence fees. 

7.20 Disclaimers would need to be attached prominently to the list proposed, 
including clarification that: 

(1) the list relates only to the top 500 recordings broadcast or 
publicly performed in Australia in the previous financial year which 
PPCA believes are protected for public performance and broadcast 
purposes, based on information available to PPCA; 

(2) as information about sound recordings recordings broadcast during 
the previous financial year may not be available to PPCA for up to 
18 months, a list may not become available for some time following 
the end of that financial year; 

(3) the list does not cover a very large number of sound recordings that 
are protected under Australian copyright law; 

(4) recordings assessed by PPCA as protected sound recordings are based 
on a review by PPCA of available information and the detailed and 
complex analysis required by the Copyright Act has not been made; 

(5) PPCA makes no representation as to the accuracy of the information 
in the list; 

(6) the list cannot be relied upon as a defence to copyright 
infringement; 

(7) the list does not apply to music video clips, all of which are 
protected; 

(8) the list does not apply to sound recordings which are used for 
webcast, simulcast, or as "music on holdu (including radio or 
television), as all such uses are protected; and 

(9) any recording not on the list cannot be assumed to be unprotected, 
and PPCA could make no representation or warranty in relation to its 
status. 

In PPCA's view, such disclaimers would be essential to avoid exposure to 
complaints by licensors, licensees and the ACCC that the list is 
misleading or deceptive and in breach of section 52 of the Trade Practices 
Act 1974 (Cth). 



Yours faithfully 

Stephen Peach 
CEO 





Q. 7 Clarification of whether sound recordinas from the United States, or anv other countrv, may 

be plaved in public without the copvright owner's permission. If this is the case, does PPCA 

inform licensees of this exemption and is it taken into account in settina and distributinq licence 

fees? 

Executive Summary 

The complexity of the copyright law regime which provides protection for the public 

performance of sound recordings in Australia is such that there is no simple way to 

determine whether a sound recording is protected for the purposes of Australian law, or 

how the law applies to a particular sound recording from any country. It is not possible to 

draw any simple rules as guidance for licensees. 

Determining whether a recording is protected for public performance requires obtaining 

certain information about the recordings which may not be readily ascertainable, and 

applying a series of tests to the recording to determine whether there are connecting 

factors to a protected country. Because protection can depend on a range of connecting 

factors in any one case, licensees would find it extremely difficult to determine with any 

certainty whether a recording was protected or not. 

Certainly there is no clear category of "US recordings" to which a simple rule can be 

applied. It is not correct to assume that all recordings featuring artists who are American 

citizens or residents are unprotected, nor that all recordings made in America are 

unprotected, nor that all recordings made by American record companies are unprotected. 

In each case, there may be a factor in a particular recording which connects it to a 

protected country, and makes it a protected recording. 

Even where a sound recording does not have a connecting factor to a protected country, a 

period of interim copyright protection for public performance will still apply to the 

recording for a period of seven weeks after its publication overseas, or until the record is 

commercially released in Australia. New release recordings not yet published in Australia 

are protected during this interim period. 

PPCA expects that the proportion of sound recordings which are protected for public 

performance under Australian copyright law will significantly increase when the FTA 

Amendments to the Copyright Act come into effect on 1 January 2005. Under those 

amendments any person who participates in the performance recorded on the sound 

recording becomes a "maker" of that recording, together with the record company. The 

presence of even one band member who was a citizen or resident of a protected country 

could, on PPCA's analysis, have the effect that a licence would be needed to play that 
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recording after the amendments come into effect, subject possibly to assignment 

agreements being in place with that performer prior to the making of the recording. 

In PPCA's view, any licensee trying to play only unprotected sound recordings runs the 

risk of inadvertently playing some protected sound recordings and unknowingly 

infringing copyright. The blanket licence offered by PPCA protects licensees against the 

legal difficulty of having to distinguish between protected and unprotected recordings, 

and ensures that licensees are authorised to play the broad repertoire of licensed 

recordings offered by PPCA licensors. This repertoire covers substantially all sound 

recordings commercially released in Australia. In PPCA's view it would be quite 

impractical for any nightclub, dance or dance party to attempt to play only unprotected 

recordings. 

Determining if a Sound Recording is Protected 

The process which any licensee would need to follow to determine whether a particular sound 

recording was protected involves analysing the application of the copyright legislation and 

regulations that determine the scope of copyright protection for sound recordings in Australia, 

and applying that analysis to events that have taken place in other parts of the world. 

Australian connecting factors 

The starting point to try to work out if a sound recording is protected is to apply the test of the 

"connecting factors" set out in section 89 of the Copyright Act, which may link the recording to 

Australia and have the effect that copyright will subsist in the sound recording. These factors are 

whether: 

(a) the maker of the sound recording was a "qualified person", which includes an Australian 

citizen, an Australian protected person or a person resident in Australia, or was a body 

corporate incorporated under a law of the Commonwealth or of the State; 

(b) the sound recording was made in Australia; or 

(c) the sound recording was first published in Australia. 

These provisions cannot be easily applied by someone unfamiliar with the details of a particular 

recording, or even a reasonable understanding of copyright law. 

Looking at the first connecting factor, answering the question of whether the "maker" of the 

record was a qualified person requires an understanding that under current Australian copyright 

law, a sound recording is "made" when the first record embodying the recording is produced and 
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the "maker" of a sound recording is the person who owned the record at that time. This is usually 

the entity that produces the record embodying the sound recording, which is normally the record 

company. 

For this reason, as the law currently stands, the maker of a sound recording under Australian law 

is not usually the artist or band featured on the sound recording, and the citizenship or residency 

of the artists is only relevant in determining protection where those artists keep copyright in their 

own recordings. This position is significantly affected by changes to the Copyright Act 

introduced by the recently enacted US Free Trade Agreement Implementation Act 2004 (Free 

Trade Act) which come into effect on 1 January 200.5.' These amendments are discussed in more 

detail below. 

There are also some circumstances where the recording that is first "made" in the studio, is not 

the actual recording which is ultimately being played, because there has been remixing by a 

separate entity, often in another country, which alters the recording in such a way that it becomes 

a new recording, with a new owner. 

This means that the process of determining by whom a particular recording is made for the 

purposes of applying the protection provisions can be difficult. Someone trying to determine 

whether the "maker" was a "qualified person" would first have to determine which person or 

entity made the record. This fact is not always apparent from the face of the recording, which 

does not routinely indicate which company made the recording. While recordings now frequently 

bear a " P  line naming the owner of the copyright in the recording at the time that the specific CD 

was manufactured, the entity owning the copyright at that time may not be the entity which 

originally owned the copyright, nor the entity which made the recording. This is particularly the 

case where the recording in issue is not the first publication of the recording, creating particular 

difficulties in determining who made a track which appears on a compilation album. 

If it is possible to determine the person or entity that made the recording, it is then necessary to 

determine if they are "qualified". Applying the section 89 test for Australian qualification 

requires knowing if the company who made the recording is a body corporate incorporated in 

Australia, or where the artist "made" the recording, whether the individuals involved were 

Australian citizens or residents. 

Just as a recording will not normally indicate who it was made by, equally it will not normally 

indicate whether its maker had a qualifying connection with Australia, and little if any of the 

I The US Free Trade Agreement Implementation Act 2004 will make any performers who "contribute to 
the sounds of a performance" equal "makers" with the record company of a recording of their live 
performance. It is expected that these amendments will broaden the scope of protected recordings by 
extending public performance protection to additional recordings made outside Australia where one of 
the performers is a citizen or resident of a protected country. 
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necessary information as to the maker's connection with Australia can be readily gleaned from 

looking at the record (ie the CD) of the particular recording in issue. Information as to the first 

connecting factor, namely whether the company which made the recording is incorporated in 

Australia, will not usually be apparent from the CD. 

Many CDs also fail to indicate on their face information about the second connecting factor, 

which is where the recording was actually made, and for some recordings, different tracks are 

recorded at different times and in different places. 

The third connecting factor is whether the first publication of the recording took place in 

Australia. Again many CDs do not carry any notice as to where the recording was first published 

(i.e. first commercially released). Such information would need to be obtained directly from the 

record company licensing or holding copyright in the sound recording. 

Protection under International Obligations 

If a recording does not have any of the Australian connecting factors, it is necessary to look at the 

issue of whether it is nonetheless protected under Australian copyright law as a result of the 

provisions applying international arrangements. 

Section 184 of the Copyright Act provides for the making of regulations to apply the provisions 

of the Act in relation to sound recordings made or first published in countries other than 

Australia, in like manner as if those works or other subject matter had been made or first 

published in Australia. 

The next step in determining whether a recording is protected is to apply the provisions set out in 

the Copyright (International Protection) Regulations 1969. These complex regulations extend 

copyright protection under Australian law to sound recordings made by certain non-Australian 

companies, citizens and residents, or made outside Australia in particular countries. 

Regulation 4 of the International Protection Regulations applies the provisions of the Copyright 

Act to certain sound recordings made outside of Australia. The combined effect of section 184 of 

the Copyright Act 1968 (Cth) and reg 4(1) of the Copyright (International Protection) 

Regulations 1969 (Cth) is such that the copyright protection afforded to sound recordings made 

or first published in Australia extends to sound recordings made or first published in any foreign 

country that is a party to particular international instruments and organisations. Under Regulation 

4, if a sound recording is made or first published in a country that is a member of any one or more 

of the Berne Convention, the Universal Copyright Convention, or the World Trade Organization 

(Convention Countries), then the provisions of the Copyright Act will apply to that sound 

recording as if it were made or first published in Australia. 
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Navigating a pathway through the process of applying Regulation 4 is made more difficult by the 

fact that the Regulations no longer provide a schedule listing the Convention Countries qualifying 

for protection under Regulation 4. Rather, a person trying to source a recording in relation to the 

Convention Countries needs to compile their own list of countries from each of the respective 

web sites setting out members and signatories of the Berne Convention, the UCC and the WTO. 

PPCA is not even aware of any web site or place where such a list is available. The list of 

countries covered by these provisions is also changing, and in the last few years Canada and the 

Netherlands, together with a number of other countries, became Convention Countries. 

If a country was not a Berne Convention country, a UCC country, or a WTO country, then it 

would be possible to conclude for a sound recording made or first published in that country that 

in the absence of another connecting factor, copyright does not subsist under Australian copyright 

law and therefore the recording could be played without a licence from the copyright owner. 

Under these provisions, of course, copyright does subsist in recordings made or first published in 

the USA. 

If it is established that copyright does subsist in the recording, the next step is to apply Regulation 

6 to the recording to determine whether a right of public performance attaches to the recording. 

Regulation 6 modifies the application of the Copyright Act in relation to sound recordings made 

in certain of the countries referred to in Regulation 4. The effect of Regulation 6 is to carve out 

certain rights in Australia in relation to copyright in sound recordings made in those countries. 

The countries in question are countries which are not members of the Rome Convention, which 

provides certain specific rights for the owners of copyright in sound recordings. The countries 

which are members of the Rome Convention are listed in a Schedule to the Regulations 

(Convention Countries). The United States is not a Rome Convention Country, and neither is 

France. 

The matter is further complicated by the fact that even those recordings that will eventually be 

unprotected for public performance rights because of their lack of connection to a Rome 

Convention country may enjoy temporary protection for public performance purposes in 

Australia. This is because the public performance right carved out in Regulation 6 is not "lostyy 

until the recording has been published in Australia or until a period of 7 weeks has elapsed from 

the date of first publication of the recording elsewhere in the world. 

Convention Connection Factors 

The combined effect of the Act, Regulation 4 and Regulation 6 is that, after a recording has been 

published in Australia, or after a period of seven weeks has elapsed from the date of first 
publication elsewhere in the world, the copyright conferred by Regulation 4 does not include the 

right to cause the recording to be heard in public, unless either: 
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the maker of the recording was, at the time when the recording was made, a citizen or 

national of, or resident or body corporate incorporated in, a Rome Convention country; or 

the recording was made in one of the Rome Convention countries. 

Determining whether a sound recording is actually unprotected because it falls within the 

combined effect of Regulation 4 and 6 requires the application of these "Convention Connecting" 

factors to the particular recording. 

This process gives rise to very similar difficulties as were identified above in relation to the 

application of the Australian connecting factors. 

Who made the recording? 

Just like the Australian connecting factors, the first Convention Connecting factor is that a sound 

recording may be protected based on the citizenship, nationality, residency or place of 

incorporation of the party making the recording. 

In most cases, under current law and prior to the coming into effect of the Free Trade Act, this 

will involve looking at the place where the record company was incorporated. Copyright 

protection will apply to recordings released by artists or bands from countries that are not 

Convention Countries, if the recording company that makes the recording is incorporated in a 

Convention Country. 

The first problem, however, is finding out which company actually made the recording, since the 

name or place of incorporation of the company making the recording will not normally appear on 

the face of the CD. As an example, the copyright notice on a CD of "One Love: The Very Best 

of Bob Marley and the Wailers" states that copyright is owned by "the Island Def Jam Music 

Group", and the sound recording is marketed in Australasia by "Universal Music Australia under 

exclusive licence". There is no indication whether the Island Def Jam Music Group (or a 

subsidiary) were the original maker of the CD, nor where the corporate entity which made the 

recording was incorporated. 

In another example applying these requirements, if a US artist or band is signed to a UK 

subsidiary of a US record company, then the sound recordings for that band could be protected 

because of the place of incorporation of the maker of the recording, regardless of where the 

record is made or the nationality or citizenship of any of the recording artists. As an example, 

Sony has advised that from April 1999 Ricky Martin was signed to record for Sony Music 

Holland, so that the recordings on the "Sound Loaded album, wherever they were made, were 

made by Sony Music Holland. As a result those recordings would attract copyright protection on 
the basis of the site of incorporation of the maker of the recordings. 
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Again the fact that CD packaging increasingly carries a P line naming the copyright owner should 

not be confused with information as to the entity which made the original record. Section 

132B(2) of the Copyright Act creates a presumption that the person named in the P line on a CD 

is the copyright owner at the time of manufacture of the CD. In some cases, the copyright in the 

recording may have been assigned to a US record company by a "maker" incorporated outside the 

US. In such a case the record would carry the name of a US record company as the copyright 

owner, but that could not be relied on as an indication that the recording was made by a US 

corporation and unprotected. Such a recording would still be protected. 

The P line naming the copyright owner at the time of manufacture in fact gives no information 

about who originally made the recording. Using the Bob Marley example, after Island Records 

was acquired by Polygram in 1990, it is likely that the P notice on all CDs manufactured 

thereafter would refer to copyright ownership by Polygram, not Island Records. 

The position is further complicated where recording artists secure copyright in their recordings by 

ensuring that they, and not the record company, "make" the recording. This is now sometimes 

the case for artists at both the high end and the entry end of the business, who choose to secure 

copyright in their own recordings. If the artist retains copyright in this way then the citizenship or 

residence of the artist can become a connecting factor. If the artist made the record rather than the 

record company then a recording made by, for example, a Canadian citizen recording in the USA 

would be protected in Australia. Again, information about artists that do keep their own 

copyright, and information about their place of citizenship or residency, is not normally readily 

ascertainable. 

Where was the recording made? 

A further connecting factor determining whether a recording is protected relates to the place 

where the recording was made. A recording made by a US record company will still be protected 

if the artist or band made the recording in a studio or at a live event located in any Protected 

Country. A number of US artists and bands do record outside the US and in Protected Countries 

such as the UK, and all such recordings are protected. 

Using the Bob Marley recording as an example, even if the recording was made by a US record 

company, the record would be protected if made in a studio in Jamaica or in London, or at a live 

concert in any protected country. Again, information about the place where the album was made 

cannot always be readily obtained. 

Many albums also feature tracks which were recorded in different places. LeAnn Rimes is a 

popular US singer, but her tracks on the album "Coyote Ugly" were recorded in London. Other 

examples include recordings by Madonna, such as the track "Music" on the 2000 Music album, 

which was recorded in London, some tracks on the Lou Reed album "Street Hassle" which was 
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recorded partly in the US and partly in Germany, or "Band of the Hand  which was recorded in 

Sydney featuring Bob Dylan. 

Interim Protection 

A further complicating effect of the above provisions relates to the timing and place of first 

publication of the record. As explained above, a sound recording made outside any Rome 

Convention Country is unprotected under Australian copyright law for public performance only 

once the recording is published in Australia or, if the recording is not published in Australia, 

seven weeks from being first published elsewhere. As such, even sound recordings made outside 

Convention Countries may enjoy a public performance right in Australia for an interim period. 

This period of interim protection adds additional uncertainty to any attempt to determine whether 

a recording which does not appear to have any Convention Connecting factor is protected. DJs 

playing new release US material which has not yet been published in Australia would be 

particularly affected to this provision. US-made recordings in this category are copyright 

protected for the seven week period from publication in the US or up to the date of Australian 

publication, but determining the date on which the recording becomes unprotected would require 

knowing the date of publication in either country. PPCA does not have any list giving the actual 

dates of publication of recordings, either in or outside Australia, and such dates would generally 

need to be obtained directly from the record company concerned. 

PPCA is aware that only a proportion of the sound recordings released in the US, for example, are 

released in Australia. As a result, PPCA believes that there would be significant quantities of 

material which would be subject to the period of Interim Protection. 

Expanded Protection under FTA Amendments 

PPCA is also reviewing the effect of the provisions of the recent Free Trade Act, which amend 

the Copyright Act, and which will come into effect on 1 January 2005. 

Those provisions introduce a series of changes to copyright law which extend the rights of 

performers. In that context, the amendments re-define the concept of the "maker" of the first 

sound recording featuring a performance, and provide that both the record company and any 

person contributing to the sounds of the performance which is recorded, are jointly the "makers" 

of the resulting recording (Free Trade Act, Schedule 9, s.2). 

The amendment rendering performers joint makers of their sound recordings has both prospective 

and retrospective effect (Free Trade Act, Schedule 9, s.8). Although it might be possible to 

overcome the effect of the provision by having assignments with all performers in place before 

the recording is made, in PPCA's view even an assignment of future copyright may not be 
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sufficient to alter the clear intention of the statute to include performers as joint makers of a 

recording. 

PPCA believes on its current analysis of the Free Trade Act amendments that if performers are 

included as "makers" of recordings from 1 January 2005, this will have a significant flow-on 

effect in extending the number of recordings protected for public performance rights under 

Australian law. 

Before the amendments, for recordings made outside Australia a key "connecting factor" 

attracting public performance rights in Australia has been whether the record company that made 

the recording was incorporated in a Convention Country. After the amendments, a record will 

also be protected for public performance if even one of the performers "contributing to the sounds 

of the performance" on the recording, is a citizen or resident from any Convention Country. On 

this analysis, it would only require a single member of a backing band or session musician for a 

featured artist to be a citizen of Canada, Australia, England, or any of the other many Convention 

Countries, for the recording to be protected in Australia. 

The implications of these amendments are significant. PPCA expects that if it was possible to 

obtain information about the nationality, citizenship or residence of all of the people contributing 

to the performance embodied in the record, it would be very likely that many recordings made in 

the US or in other unprotected countries would involve at least one performer who was a citizen 

or resident from a protected country. More fundamentally, PPCA expects that it will be 

extremely difficult to obtain this kind of personal information about all of the people involved in 

the making of a recording, particularly backing artists or session musicians, making it almost 

impossible to determine with any certainty whether a recording might be protected because one 

of the performers has a connection with a protected country. 

Blanket Licence Necessary in Light of Difficulty of Assessing Status of Particular Recordings 

Based on the complex legal position set out above, PPCA's view is that it is not legally correct to 

make any broad assertion that "US sound recordings" can be played without the copyright 

owners' permission. While it could be said that many sound recordings made by US record 

companies are not protected for public performance rights in Australia beyond the period of 

interim protection, identifying whether a particular record is protected will require obtaining 

information about the circumstances in which the recording was made. 

In PPCA's view, the risk of being unable to determine which recordings are protected and which 

are not, and when any recording becomes unprotected, is such that any operator of a nightclub, 

dance or dance party would be taking a great risk by attempting to play only unprotected 

recordings. It is PPCA's view that businesses using music to attract patrons could not practically 

distinguish between protected and unprotected recordings, unless they restrict their repertoire of 

793436-4-RESPONSE TO ACCC QUESTIONS - SCOPE OF -PROTECTED- SOUND RECORDINGS V4 (2).DOC Page 9 



sound recordings to a small set of carehlly examined and researched recordings. PPCA would be 

concerned if the ACCC was being told otherwise by any licensee, and would be concerned that 

that licensee did not properly understand the difficulty of distinguishing between protected and 

unprotected recordings. 

The problems in trying to distinguish unprotected recordings would also be greatest at the time 

when the record was first released, which is when a recording is likely to be most popular and 

most widely played, which may also coincide with the period of interim protection. In PPCA's 

view, the idea of DJs or businesses struggling to obtain information about newly released 

recordings day by day before adding them to a playlist for a nightclub or dance party is simply 

unrealistic. 

Given the complexity of the situation with respect to identifying which recordings are copyright 

protected in Australia and which are not, PPCA would be very concerned if it were expected to 

advise licensees on this issue. PPCA does inform licensees that its licences cover copyright 

protected material, and information which is available on the PPCA web site states that 

"Protected sound recordings are those covered by the provisions of the Copyright Act and the 

Copyright (International Protection) Regulations, for which the Act grants public performance 

and broadcast rights." 

In light of this issue having been raised by the ACCC, PPCA has reviewed the question of how to 

ensure that licensees in the nightclub and dance business understand that there are some 

unprotected recordings which can be played without a licence. However it is also important that 

licensees do not reach the incorrect conclusion or act on incorrect information that all sound 

recordings featuring US artists or bands or made by US incorporated record companies, can be 

freely played without any licence. 

Licensees should understand that a PPCA licence covers only protected recordings, but they also 

need to be informed that a key advantage of a PPCA blanket licence is that it removes the legal 

burden they would otherwise face of having to go through the difficult task described above of 

applying the international copyright protection provisions to all of the sound recordings played in 

their establishments. For licensees hiring contract DJs, they would also need to ensure that the DJ 

had correctly applied this analysis to every sound recording in the repertoire they played. 

A major advantage of a PPCA blanket licence is therefore the reduction for licensees of the costs 

and the avoidance of the uncertainties which would inevitably be involved in individually 

identifying those sound recordings that could be played without a licence, including whether a 

period of interim protection applies or has expired. Taking a PPCA licence puts a licensee in a 

position where a comprehensive repertoire of licensed sound recordings can be played, without 

the need to make individual determinations as to the protection of specific recordings. 
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Nevertheless, in order to clarify this issue with licensees, PPCA proposes to send nightclub, 

dance and dance party licensees a letter which both advises them of PPCA's intention to start 

Copyright Tribunal proceedings to determine the licence fee, and gives them m h e r  information 

about the scope of the PPCA licence and the issue of unprotected recordings. PPCA will provide 

a copy of that letter once finalised. 

The Effect of Unprotected Recordings on Licence Fees 

PPCA currently provides licensees with a blanket licence and sets a fee which applies to all 

licensees on a per person per night basis, regardless of the number of sound recording tracks 

played. The licence provides licensees with the right to play as many protected sound recordings 

as they wish, without limitation, during the period or event covered by the licence. As a blanket 

licence, the fee is also set to apply regardless of the proportion of protected or unprotected 

material played, putting licensees in the position where they can play the full scope of available 

sound recordings produced by PPCA licensors. 

In PPCA's view it is neither possible nor appropriate to have a licence fee which varies in 

accordance with the level of protected and unprotected material played by that licensee. The 

administrative costs and complexity for both licensees and PPCA in identifying the unprotected 

recordings and in monitoring the use of protected recordings is unwarranted, given the difficulties 

in making such a determination and the nature of the blanket licence which is available. Any 

licensee playing only a limited range of specialist material always has the option of seeking a 

more tailored licence fiom the individual record companies producing that material. 

The PPCA licence has since its introduction provided a right to play protected sound recordings, 

and the rate has always been set and applied on that basis. The rate is not affected by any rise or 

fall in the amount of material which is licensed, nor by the amount of material actually played, 

nor by the amount of material played which is protected or unprotected, nor by the amount of 

material which comes out of copyright protection and into the public domain. The trigger for the 

licence is the playing of any quantity of protected recordings. 

PPCA also notes that the number of countries which are Convention Countries has increased in 

the last few years, as countries such as Canada and the Netherlands are added to the schedule of 

countries. No jump in the rate accompanied the inclusion of some recordings made in these 

additional countries as protected material. 

PPCA is not aware of any economic basis on which any discount for unprotected recordings 

would be justified. The licence fee for the use of protected recordings should be valued in its own 

right, as the priced element required for a licensee to obtain the right to play a repertoire of sound 

recordings. The fact that some material exists outside the scope of copyright protection, whether 

due to its place of origin or the fact that copyright has expired, should not impact the valuation of 
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the licensed repertoire, where licensees need and want a licence that gives them a broad right to 

play the enormous range of protected sound recordings. This is particularly so given the practical 

need for all nightclubs to have a blanket licence in light of the uncertainty in determining when 

specific recordings are unprotected. 

Conclusion 

While it may theoretically remain open for licensees to play only unprotected recordings, given 

the complexities outlined above, such a licensee would find it extremely difficult to determine 

which recordings were or were not protected, and PPCA is concerned that the result would be a 

series of inadvertent infringements of the rights of PPCA Licensors. The PPCA licence provides 

blanket protection for licensees from these risks. 

PPCA does have concerns about the complexity of this situation and the dificulty licensees face 

in applying the current copyright laws, and has expressed the view that the public performance 

right should be extended to apply to all sound recordings. PPCA is also aware however, that 

although one solution would be to protect all recordings, it is not current Government policy to 

extend copyright protection in this way. The issue was raised in the context of the Free Trade 

Agreement discussions, but the existing confusing regime was left unchanged. 
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ANNEXllRE 

ROME CONVENTION COUNTRIES 

Argentina 

Austria 

Bahamas 

Bangladesh 

Barbados 

Bolivia 

Brazil 

Canada 

Chile 

Colombia 

Costa Rica 

Czech Republic 

Denmark 

Dominican Republic 

Ecuador 

Fiji 

Finland 

Germany 

Greece 

Guatemala 

Guinea 

Holy See 

Honduras 

Iceland 

India 

Ireland 

Israel 

Italy 

Jamaica 

Japan 

Liechtenstein 

Mauritius 

Mexico 

Netherlands 

New Zealand 

Norway 

Pakistan 

Panama 

Paraguay 

Philippines 

Poland 

Romania 

Russian Federation 

Slovakia 

Spain 

Sweden 

Thailand 

Turkey 

United Kingdom 

Uruguay 

Venezuela 
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