
2znd January, 2007 

The General Manager 
Adjudication Branch 
Australian Competition & Consumer Commission 
PO Box I I9 
Dickson ACT 2602 

Good morning, 

RE: Exclusive Dealing notifications lodged by Seal-A-Fridge Pty Ltd and oihers - 
interested party consultation 

Introduction: 

We wish to respond to the above notifications and from the onset strongly oppose the 
granting of Exclusive Dealing, Third Line Forcing and Full Line Forcing to Seal-A- 
Fridge Pty Ltd and others, and feel the greatest benefit to Franchisees and the Public 
would be to maintain the current competition which has encouraged more competitive 
pricing and a better quality product. 

Let me explain. .. . . . . ... 

JG Family Enterprises Pty Ltd T/A Seal-A-Fridge (Brisbane North) - Directors Jonathan 
and Grace Benjamin purchased the Franchise Business entered into a Franchise 
Agreement with Franchisor on the 1" July, 2004. 

Seal-A-Fridge(Brisbane North) would be the largest Franchise in the Seal-A-Fridge 
Group being the only Franchise to operate two (2) Mobile Vans that Manufacture 
replacement Refrigeration Seals for Domestic and Commercial Fridges. To our 
knowledge all other Franchises across Australian only run one van. 

Prior to purchasing this Franchise other businesses Directors Jonathan and Grace 
Benjamin were involved in either together or separately include, Amusement Ride 
Business with up to 25 casual staff and 3 full time staff, 3 x Pizza PalourlCaf6 style food 
outlets, Pre-Purchase Property Inspection Business, Massage Therapy Business as well as 
having worked in the Exhibition Hire Industry, Insurance Industry, Transport Industry, 
Home Building Industry, Capital Fundraising Industry. So combined we have over 30 
years experience owning and operating our own businesses and another 30 years as 
cmployees working across several industries. 
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Background: 
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Request for Submissions 

The following are our comments on the 
I .  Likely Benefits claimed by the notifying parties 
2. The particular four (4) areas the ACCC are seeking comment on 

1. The likely benefits claimed by the notifying parties 

(a) Lower Priced supplies for Franchisees due to bulk or volume discounts: 
The applicants have disregarded commercial arrangements that have been entered into 
by individual fmnchisees with their current Suppliers. Being that we are the largest 
franchise in Australia we have been able to negotiate a more competitive price on major 
stock items, than that of'fered by the applicant even though the applicant only has to 
ship product from the Gold Coast to Brisbane and our current supplier ships from 
Melbourne to Brisbane. The Brisbane market is highly competitive with a number of 
si~nilar companies operating and new ones opening up. We attach price lists (Refer 
Doc 1 ,  Doc 2 and Doc3) offered to Franchisees across the board from our current 
Suppliers Austwide Plastics and Seal-a-Fridge Pty Ltd together with Patrick's Products 
Price List from where the applicaiit mainly sources his products. These price lists show 
that savings which the applicants claimed would be offered to Franchisees is false and 
misleading. In October 2005 when the applicants introduced the supply of product 
through Patricks Products, we were told to expect a 10-15% reduction in cost. As you 
can see on tlie price lists attached, there is only a saving of 1 cent per metre on the main 
items marked * , these products being what we would use 80% of the time. in the 
applicants letter to us on the 14.8.05 the applicant stated that Sharp and Fischer and 



Paykel (F&P) seal would be $1.25 - $1.50 plm. The applicants still cannot supply 
Sharp gasket and as you can see on the price list F&P is $1.90 not the savings 
promised. Our commercial arrangement with our current supplier gives us a more 
competitive price than the applicant on the main items we purchase and a far better 
service. More than that we believe that the applicant has also engaged in deceptive or 
misleading conduct in relation to not passing on savings negotiated with Patricks 
Products to his Franchisees. We find it hard to believe that Patricks Products would be 
selling the applica~lt extrusion through a commercial arrangement for bulk purchases to 
on sell to fianchisees for only .Olcent cheaper than that being offered to the other Seal 
Replacement Companies throughout Australia i.e. competitors to Seal-a-Fridge. Thus 
giving rise to the possibility that the applicant has not passed onto franchisees the 
benefit of his buying power in bulk from Patricks Products since November 2005 and 
as stated in our Franchise Agreement under Section I F(a) the prices of the supplies 

EXCLUDED FROM 
PUBLIC REGISTER 



(b) Lower Prices to the pubIic as a result of lowered priced supplies for 
Franchisees 
The claimed savings to be passed on to customers is given as between 5% - 15%. Given 
the costs of extrusion and magnet in our business represents under 10% of price 
charged to customers i.e. average cost fbr a standard FridgeIFreezer unit to the 
customer in Brisbane is $120 excluding GST the possible saving to customers is more 
likely between .48cents and $1.44. The applicant does not set retail prices and therefore 
has no control over the amount charged to customers and therefore cannot force the so- 
called savings to be passed on if in fact there were any. The applicants have failed to 
point out that any possible savings to Franchisees are quickly swallowed up by higher 
Franchise Fees trying to be imposed on Franchisees entering new ~greements, high 
advertising costs which most conlpetitors don't have as small individual operators. The 
Public are winning all the way with healthy competition as it stands now with 
Austwide, RBM and Patricks Products in the market place our price to the public has 
not increased but decreased since we bought our Franchise in July 2004. This has been 
necessary with more colnpetition entering the inarket place we have been forced to 
reduce our price to maintain our market share, having to absorb the increase in running 
costs including fuel hikes etc. which for the Franchisee means less profit but for the 
consumer means no increase but a decrease in what they paid 2-3 years ago. So in our 
opillioil the public has inore to gain the way ~~i i~pe t i i : l~ i l  bei-weeri sirppliers s'mds TIOW 

with Franchisees able to test the products available themselves in the market place and 
work with manufacturers of their choosing to improve the quality of the product 
through open healthy comnlunication, good service and product reliability. 

It is also noted that a group of Franchisees have on the 17.1.07 formed the Seal-A- 
Fridge Franchisee Association (fomerly SAF-Action Group) with a Steering 
Committee made up of I I Franchisees across Australia which represents 30% of 
Franchisees. Tl~is Association when properly formulated with elected representatives 
from each State can under the banner of the Association approach Suppliers on behalf 
of the SAF Franchisee Group to try and negotiate better prices if possible fiom 
Suppliers for the group. The Franchisees themselves who have built up a relationship 
with Suppliers over the past 10 years would be in a far better position to negotiate 
better pricing than the Applicants, who have an extremely poor relationship with RBM 
Plastics Manager Tony Mc William and Austwide Plastics owner Mary Siah because of 
their past dealings with the Applicants, the applicants continual negative comments 
about their products, lack of communication and their long history of being an ear to 
Franchisees on how unfairly they are treated by the Applicants. How can the 
Applicants think that these companies will work with them. 

(c) Consistently high quality refrigeration seal products 
As the applicant is not the manufacturer but currently supplies products from Patricks 
Products who we believe source their product from overseas manufacturers. I t  is much 



harder to maintain quality and supply when a shipment arrives from overseas and the 
whole batch is imacceptable. Under our current arrangement with Australian 
Manufacturer Austwide Plastics who have operated for the past 20 years, and with 
whom we have developed a great working relationship based on mutual respect, open 
communication and gfeat service, we are dealing directly with the manufacturer. If we 
have any problems wtth the products, Austwide are in a position to alter the compound, 
develop new products in response to our requirements and are hands on providing 
technical advice, updates on product catalogues and provide a consistent supply and 
delivery of their products. Nothing is too much trouble for them. They on a number of 
levels have assisted us with advice that should have been provided by the Franchisor. 
Austwide can also provide the ful l  range of extrusion, magnet, brass welding dies and 
welding machines which are specialized items required to manufacture our seals. The 
applicant cannot supply a 1 1 1  range of products, has had disruptions in supply, being 
out of stock of major items in the lead up to Christmas (refer Doc 6 & Doc 7) thus 
referring us to other sources for supply. With a direct manufacture like Austwide or 
RBM for that matter, if they have more demand they can just run another batch 
through their manufacturing plant immediately. In the 2 and half years we have 
operated, Austwide has never been out of stock and in some cases we received product 
from Melbourne quicker than we received it via Patricks Products on the Gold Coast. 
If we talk quality let's look at RECALLS i.e. when a customer rings after having a seal 
replacement done and has a problem.. . .we refer you to the Applicants Operations 
Manual and the title: WHY DO SEALS BREAK OR SPLIT? 

Most seals break along the bottom section bemuse of liquids accidentally spilt 
inside thejridge. Due to gm@, it builds on the inside of the door and becomes 
sticky. Over a period of time iflhis is not cleaned up, the seal stickr to the body of 
the.fiidge and when the door is opened the seal splits along the bottom. It may start 
as a small split, but over time becomes longer und longer. 

Other reasons are finger nails pushed into the door seul when trying to open the 
door, and somelimes when people try to clean the seal, they cut the seal with a 
sharp implement. 

We support this information in the Operations Manual supplied by the Applicants in 
April 2006 the I '' to be supplied since we purchased our Franchise in 2004, and have 
found that when we have customers ring and complain about the seal faulting i.e. a 
RECALL when our Technician arrives the fault is usually 9 times out of 10 a spillage or 
handling problem and sometimes it is a slight gap between the door and the seal which 
needs a minor adjustment of the door which takes lOsecs to fix. Over two years i.e. 
05/06 we did approximately 6600 jobs and had a RECALL rate of 4.5% which were 
mainly user probleins as outlined in the Operations Manual. In that time we may have 
had to replace approx. 6 seals under warranty where we couldn't identify a reason for 
the split or the spillage had been sufficiently cleaned prior to us getting their. So we do 
not see any reason for the applicants to impose a minimum quality standard ruling in the 
Operations Manual saying that the products we had been using from Austwide or RBM 
would be an inferior product and not a suitable standard when these companies have 
been in business for some 20 years and Franchisees businesses have grown i.e. the 



applicants Franchise network has been built on the back of these manufacturers being 
able to supply a quality product at an affordable price to Franchisees, offering them 
assistance and guidance all along, until of course the applicants got involved in 
supplying product in November 2005 through Patricks Products. So for 8 years the 
Franchise Group has done very well with current Manufacturers/Suppliers and the 
applicant's main supplier Patricks Products has just kept everyone on their toes which is 
a winlwin for Franchisees and Customers. We also note that RBM Plastics also are 
manufacturers who can supply a fill range of products and are also very helpful and 

1 improving their product range all the time as well, Another point in quality is that for 8 
months from 1 . 1  1.05 to June, 06 we as the Applicants largest user or product, did use 
the applicants preferred products which could be supplied i.e. main product items from 
Patricks and found that their was no noticeable difference in the RECALL rate than 
when we used Austwide products. .... the same issues were still relevant i.e. spillages, 
premature splitting of seals from improper handling by customers etc. 

Furthermore the applicant has provided no evidence that he can supply goods to the 
standards he specifies in the Operations Manual after numerous requests (refer DOC 5 
dated 27.6.06) where no response has been received to date. Indeed the applicants seems 
coinfortable enough with other Suppliers Standards when he cannot supply the relevant 
stock then it is perfectly acceptable to use so-called non-approved stock of a sub- 
standard. We find this unacceptable. 

(d)H.igh quality end products to consumers, which are standardized across the 
franchise network 

In the Seal Replacement Industry the benefits of having a standardized product is 
minimal. What is standardized is that Consumers can ring the 13 14 79 anywhere in 
Australian and get the Seal-A-Fridge Technician in their area to provide a service to 
manufacture and install their Fridge Seals. A standardized product would be more 
noticeable in the Food Industry where consumers expect the same qualityltaste of a 
hamburger for instance at a McDonalds Franchise in Brisbane with one they would get 
in Sydney or the next suburb. With Refrigerator Seals we believe there is less 
importance for the product being used to manufacture the door seals being 
identical.. . the consumer wouldn't know ihe difference as there is not much variance in 
quality for most product items from any of the major Suppliers mentioned. The only 
people that would know the dif'ference are the Technicians working with the material 
used. The material being used to manufacture our seals for the past 10 years have been 
used by consumers without complaint. At the end of the day the Consumer wants a set 
of seals to keep the air escaping fiom the Fridge and Freezer and so long as the 
Technican turns up and is fiom Seal-A-Fridge, provides a good service, quality product 
at an affordable price.. ..they have been happy. As previously mentioned the Franchise 
Group has grown considerably since the I '' Franchise was sold in 1997 with the current 
Manufacturers Austwide Plastics and RBM Plastics (previously K-Weld Plastics) with 
K-Weld Plastics previous owner still now working for RBM Plastics. The consumers 
are consistently getting a high quality end product as it stands now with continual 
improvements from any of the major suppliers. 



(e) Prompt and consistent delivery of supplies to franchisees, which results in 
better quality service 
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(f) The implementation of a National Warranty Program 

Seal-A-Fridge Franchisees already offer customers a National Warranty we don't need 
the Applicants to gain approval for the Exclusive Dealing application to offer customers 
this Service and Assurance.. . . ... this has been advertised by Franchisees to customers 
long before the Applicants began supplying product. 

(g) Improved responsiveness to any product recalls 

Again the Franchisee network already offers this service. Our business responds within 
48 hours if not on the same day if possible to any calls from Customers with a concern. 
As stated above most calls if a slight adjustment with the seal needs to be done are 
received within 2-3 days of fitting the seals, other calls received months after the job 
has been done or just prior to the warranty expiration are in most cases caused by 
handling problems by the customers i.e. spillages that have occurred and gone 
unnoticed and not been cleaned, have caused damage to the seal. As the largest 
Franchise running two vans we could not respond any quicker than we already do. 

(h) & (i) Environmental benefits flowing from a cost effective alternative to 
purchasing a new refrigerator. And Improved refrigerator efficiency. 



We fail to see how the granting of the applicants notifications will provide this benefit 
anymore thai has been the case since the public were made more aware that the simple 
replacement of the seals of their refrigerator or Creezer meant that the unit would 
operate more efficiently, save them electricity and save them the cost of replacing it. 
We do not see this as any additional benefit. 

2. (a) The likely benefits claimed by the notifying parties 

/ For the many reasons mentioned above we cannot see any likely benefits that are not 
already being achieved prior to this application by the notifying parties. Competition is 
strong and getting stronger with new competition in the Industry for both the Retail and 
Wholesale markets which in turn is benefiting the public. The competition as it stands 
is healthy and does not require the notifying parties to have their application approved , 
therefore we strongly oppose it for the many reasons given above and below. 

(b) The likely detriments from the arrangement 
--*-.%-- 
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(c) If having the right to choose and buy product from who we want is taken away 
from us for no reason, and we believe these is no beneficial reason for doing so, 
then that in itself is a detriment and not what we signed up for when we purchased 
the business. We were told that we would be able to run our business, without 
much interference from the Franchisor. Our Disclosure Document such as it is, and 
Franchise agreement gives us the right to purchase product fi-om whom we choose 
and we do not have in our Franchise Agreement Section 4(a) as pointed our by the 
applicants in their Operations Manual Chapter 13 - Authorised Products and 
Services. "The Franchisee shall ofler to his cxstorners all und only those products 
or services specijied by the Franchisor fro~n time to time. The Franchisee shall not 
oflet, for sule uny non-upprovedproducts or services without the prior written 
convent of the Frunchisor " 

The claimed benefits to be offered to customers in the 2005/06 summer when the 
applicants 1'' introduced product was only 1 cent cheaper per metre than was 
offered to our competitors and we have evidence to suggest that our competitors 



were offered even cheaper prices from Patricks Products direct in order to gain their 
business from Austwide or RBM Plastics.. . .these were much smaller business than 
Seal-A-Fridge. So the applicants having no control on what Suppliers will offer 
our competitors, and no guarantee that the prices they negotiate with Suppliers will 
be any better than what we can get now. If we are locked in it to purchase from the 
Applicants this will be of detriment to our business. 

The applicants are misleading when they saythere is no approved suppliers as yet. 
This is contrary to the letter we received from the Applicants in April of which you 
have acopy, which states fiom the 1.5.06 the minimum quality standards which just 
so happens to exclude Austwide and RBM's major product line i.e. the more 
profitable lines, and only has the products from the applicants i.e. the products 
Patricks supplies as being a suitable standard.. ... i.e. the product range that Patricks 
can only supply at this stage. We find tlus of detriment to our business and 
misleading or deceptive of the applicants to say that there are no approved 
suppliers. The applicants certainly wrote this letter with the undertaking of letting 
Franchisees know who they deemed approved suppliers. 

The further detrimental effects of this arrangements is that the Applicants have not 
provided any inrormation to back up what has been said about the Approved 
Standard products of Patricks i.e. why it is better and provide proof they meet the 
standards set down and the non-approved products of RBM and Austwide i.e. proof 

=E they do not meet the standard, surely there would be test results that would show 

O r -  this. We requested such information in an email dated 27.6.06 copy of which is 
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One of the simple tests provided by the Applicants was that the magnet does not 
break in half. We tested this and the Applicants preferred product from Patricks did 
break in half, so did RBM's and only Austwide's m.agnet did not break. A further 
point is SO WHAT if it does, once the magnet is on the fridge or freezer how will it 
be put in a position to be bent in half.. . ..opening and closing a door does not require 
it to be folded in half. 

In closing we feel that we have given enough information to show that If the ACCC were 
( to continue approval for Exclusive Dealing, Full Line and Third Line forcing, the 

disadvantage to franchisees and customers would far outweigh any saving if any that may 
flow from continued approval of the application. 

If you have any questions concerning our response please do not hesitate to contact us. 

Sincerely, 

Jonathan and. Grace Benjamin 
Directors - JG Family Enterprises Pty Ltd 
T/A Seal-A-Fridgeprisbane North) 
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