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Manufedurar & S u p p l i i  of Refriparetion Seals 

PO Box 1548 East Doncaster, Vic. 3 109 
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Fax: (03) 9841 6063 

The General Manager 
Adjudication Branch 
Australian Competition & Consumer Commission 
PO Box 1 199 
DICKSON ACT 2602 

Dear SirIMadarn 

Re: Exclusive dealing notification lodged by Seal-A-Fridge Pty Ltd and others 
- interested party consultation 

Introduction 

I write to oppose the above application. 

The savings suggested by the franchisor are at best optimistic and when measured 
against total business costs are most unlikely to result in any savings able to be passed 
on to customers. The standards are also questionable and the fianchisor provides no 
independent analysis of the three major suppliers mentioned. 

The franchisor has mislead franchisees in seeking to introduce compulsory standards, 
particularly as he spent approximately nine months promoting his supply of Patrick 
products available fiom the h c h i s o r  as an alternative to existing suppliers. 

In April 2006 the franchisor attempted to force fianchisees to purchase stock fiom 
him via introduction of minimurn standards for PVC extrusion and flexible magnet, 
such stocks only being available from the franchisor. At that time threats were made 
for non compliance yet the franchisor sought to rush the compliance of the standards 
by franchisees without an orderly implementation program which is still non existent 
as evidenced by the application. For example, the franchisor has no approved 
suppliers, has no expressed criteria for franchisees to deal with current stock and has 
not set out any criteria for approval of required stock that does not meet approved 
standards and only suggests approval for non approved lines should be handled within 
seven days. Also the franchisor offered no marketing or other support to accompany 
the very significant changes he sought to enforce. 

In April 2006, when the franchisor demanded compliance of recently issued standards 
his efforts were without consideration to the previous ten years of practice by Seal-A- 
Fridge franchisees and he did so in a heavy handed and threatening manner. His above 



application can be seen as no more than an attempt to legitimize this heavy handed 
treatment of franchisees. 

1 The likely public benefits claimed by the notifying parties 

1. The claimed savings to be passed on to customers is given as between 5% - 
15%. Given the costs of extrusion and magnet in my business represent less than 
10% of price charged to customers this represents a maximum possible saving to 
customers of 0.5% - 1.5%. If the savings were indeed real and passed fully on to 
the customer the saving would be less than $1 .OO per seal. 

2. The proposed savings are disputed both in terms of franchisor's ability or 
willingness of continue any discounting. In the franchisor's letter of 1 1 
December 2006 @7, point 10a i) he states 'If all 30 franchisees purchase in bulk 
we anticipate that a discount of 5%-15% will be achievable for franchisees.' 
That is, the franchisor is giving an impression only that savings may occur rather 
than evidence that savings will actually result 

3. The applicants have disregarded commercial arrangements that have or may 
have been entered into by individual franchisees. For myself, the franchisors' 
indicated prices offer no savings. Rather, they add to kinsport costs; remove the 
beneficial relationship currently enjoyed with suppliers; add further costs such 
as increased handling difficulty and time due to poor packaging of goods; 
remove technical support which has been h e l y  supplied by manufacturers and 
almost non existent from the franchisor; and the uncertainty of using existing 
stock which the franchisor has been less than helpll. Details of current relevant 
cost are provided in Attachment A 

4. The franchisor has a history of seemingly changing his mind with no prior 
indication. Two such examples in his submission of 1 1 December 2006: 

In Document 4 (dated 14 August 2005) there is no indication of introducing 
minimum standards. Within nine months the fi-anchisor had both introduced 
minimum standards and demanded compliance which could only be achieved 
by purchasing from the franchisor; 
In Document 4, page 2, paragraph 3 the franchisor asserts for PVC profile FP2 
instead of $2.00 per metre 'a fairer price would be around $1 -25 - $1.50 plm'. 
The date of this document is 14 August 2005. In Document 6, issue date 1 
October 2005 the franchisors price for FP2 is $1.90 which is far higher than 
assertion of some 6 weeks prior 

5. Due to the competitive nature of the industry my business is still charges, in 
dollar terms, comparable prices to 8 years ago. That is, customers are already 
receiving discounted prices due to competition 

6. The franchisor does not set retail prices and therefore has no control over the 
amount charged to customers and therefore cannot force the so-called savings to 
be passed on 

7. In other aspects of the franchise, the franchisor has increased charges well 
beyond his original assurances and continues to do so. For example, at least a 
threefold proposed increase in Franchisor weekly charges to some new 
franchisees adds a far greater inflationary pressure on prices than the proposed 
savings on PVC extrusion and flexible magnet. The increases charged by the 
franchisor have not been accompanied by any discernable increase in assistance 
from the franchisor 



8. On past experience with the franchisor it is not hard to anticipate 
disproportionate increases in the prices demanded for PVC extrusion and 
flexible magnet if exclusive dealing rights were to continue 

9. Regarding need for minimum standards proposed by the applicants no evidence 
of customer benefit is presented. Page 6 of the Franchisor's Operations Manual 
states: 

WHY DO SE4LS BREAK OR SPLIT? 

Most seals break along the bottom section because of liquids accidentally spilt 
inside the fridge. Due to gravity, it buildi on the inside of the door and becomes 
sticky. Over a period of time ifthis is not cleaned up, the seal sticks to the body 
of the fridge and when the door is opened the seal splits along the bottom. It 
may start as a small split, but over time becomes longer and longer. 

Other reasons arejinger nails pushed into the door seal when trying to open the 
door, and sometimes when people try to clean the seal, they cut the seal with a 
sharp implement. 

The manual is silent on any other reasons for the need to replace refrigerator 
door seals and certainly does not attribute any indication of inferior quality of 
original or aftermarket products. The franchisor gives no evidence for the need 
of minimum quality standards that exclude supply fiom other well credentialed 
manufacturers. My own experience in nearly eight years operating and Seal-A- 
Fridge franchise has not produced evidence of poor quality product from current 
suppliers 

10. The Franchisor has provided no evidence that he can supply goods to the 
standards he specifies 

1 1. The franchisor seems comfortable with the dichotomy that on one hand his 
standards must be met, however if he cannot supply the relevant stock it is 
perfectly acceptable to use so-called non-approved stock of which he is scathing 
in his assessment. 

Therefore it is presented that there are no financial or quality benefits for the public 
from the proposed exclusive dealing application, but more likely there will be either 
price increases or additional financial burden placed on .franchisees 

2 The likely detriments from the arrangement 

1. The price of extrusion and magnet to franchisees will be either more expensive 
than existing arrangements or the price reductions will be so minimal in respect 
to total operating costs as to have zero downward effect on prices charged to 
customers. The franchisor acknowledges that Victorian hch i sees  are likely to 
be disadvantaged by exclusive dealing rights. (1 1 December letter p3, para4). 
The franchisor is clearly unable to offer the benefit of reduced prices to the 
public and indeed acknowledges price increases 

2. Additional costs will be incurred in handling poor packaged extrusion and 
magnetic strip, and for myself increased shipping costs, particularly as I 
personally collect most stock resulting in considerable savings, noting the 
franchisor's current price list adds 5 cents per metre + GST for delivery to 
Melbourne. 



The claimed benefits to be offered to customers in the 2006-2007 summer is a 
joke. For example, I hold three months stock on high-use lines and considerably 
longer stock holdings on less popular lines. Inability to use this stock would be a 
significant cost to be passed on to customers. The franchisor has offered no 
rational process for use of existing stock 
During training and subsequently the franchisor has promoted minimal stock 
variety. My experience has been a better service is offered by carrying an 
increased range. Quite possibly the public will be denied their Seal-A-Fridge 
franchisee from using the products he believes best suited for the job 
The franchisor has indicated a time-line for approval of use of non authorized 
products. On this I make three points. Firstly, on past experience the franchisor 
has been both tardy and inconsistent in dealing with franchisee issues and this 
franchisee certainly has no confidence in the franchisor's proposals for approval 
of so-called non approved stock within the 7 day time suggested. Indeed the 
franchisor's only commitment is that ' . . ..it should not take longer than 7 days.' 
Secondly, the Seal-A-Fridge franchise was set up using existing suppliers and in 
my experience quality has been maintained and even improved. If RBM and 
Austwide products are so substandard, why has the franchisor ever allowed them 
to be used. Thirdly, the h c h i s o r  has not forwarded any criteria for approval. 
Past experience in this suggest the franchisor will make the criteria whatever he 
wants with little or no regard to the practicalities faced by franchisees 
Given the history of strained relationships between the franchisor and the 
operators of RBM and Austwide products, it is hard to imagine an amicable 
commercial arrangement between Seal-A-Fridge Pty Ltd and these suppliers 
Austwide and RBM have provided new product lines in response to market 
demand. The franchisor has previously stated he does not intend to supply all 
product lines. 
Weld strength is markedly inferior with the so-called Patrick products favoured 
by the Franchisor with the result of refusal by one of my main commercial 
customers to use the product, instead specifiing and alternative supplier. I am 
particularly reluctant to use PatricWSeal-A-Fridge commercial extrusion as I 
have experienced multiple joint failures when fitting the seals. 
The franchisor has not established any case of improved function or increased 
life through use of his approved products. 

The public would likely be faced with increased prices from Seal-A-Fridge 
franchisees, have reduced stock options, and have no gain in function or life of their 
fridge seals. There would also not likely be the technical support currently received 
from RBM and Austwide. In short, Seal-A-Fridge operators would be disadvantaged 
and less competitive than now. 

3 The market or markets effected by this conduct, for example the wholesale 
markets for PVC extrusion and flexible magnet products and the retail market 
for replacement refrigeration seals 

The franchisor advises that the arrival of Patrick Products, resulted in wholesale price 
reductions. No doubt the reductions are approved by the franchisor as benefiting 
franchisees and customers. The continued benefit of the current competition appears 
the most likely to maintain competitive wholesale prices. 



The effects of exclusive dealing would reduce competitive forces and likely result in a 
rise of wholesale prices. 

4 The effect of the conduct on competition in any relevent market, in particular 
whether there will be a substantial lessening of competition 

For reasons given above, namely likely price increase to Seal-A-Fridge franchisees 
and reduced product lines available will make Seal-A-Fridge franchisees less 
competitive. Given that Seal-A-Fridge has been instrumental in offering great service 
at considerably lower than normal commercial rates, it can be expected that this 
advantage to the public will be diminished and possibly completely eroded. 

Other Points 
In respect to numbered responses in Seal-A-Fridge Pty Ltd letter of 1 1 December 
2006: 

Point 1 a 
Seal-A-Fridge Pty Ltd has not indicated to franchisees any willingness to negotiate 
with either RBM or Austwide Plastics. History suggests this is unlikely. Therefore 
supply is likely to be limited to Patrick Products offerings. 

Point 2 
I understand Linda Rooney, a Director of Seal-A-Fridge Pty Ltd was also a director of 
Patrick Products (under the name of Linda Hewing) in April 2006 when the franchisor 
first attempted to force franchisees to purchase stocks of a standard only available 
from Seal-A-Fridge Pty Ltd, in turn sourced from Patrick Products. 

Point 4 
The franchisor states there are 30 franchises in Australia including 13 in NSW and 
ACT and 10 in Queensland (23 out of 30). There are also 6 in Victoria, 1 in South 
Australia, 2 in Western Australia, 1 in the Northern Territory and I believe 1 in 
Tasmania making a total of 34. Thus inaccurate figures are presented by the 
franchisor and therefore point 4 should be disregarded as fact. 

Point 5.7. 10aii.lObii 
In May 2005 the franchisor was abundantly clear about which products were 
approved for use which only included Seal-A-Fridge (Patrick) products. Any 
Austwide and RBM equivalents were clearly stated as not meeting the standards and 
would require written approval for use even though franchisees have been using 
Austwide, RBM and previously K-Weld products since the commencement of the 
Seal-A-Fridge franchise system. The h c h i s o r  has had an abundance of time to 
determine approved suppliers. 

Why does the franchisor shy from this question now other than having something to 
hide? 

Point 14 
The franchisor notes in 10 years of franchising, an agreement has never been 
terminated for material breach. Unfortunately the franchisor fails to mention he is 
more than happy to threaten h c h i s e s  with material breach and cancellation of the 



franchise agreement - I had two such written notices in 2006 and also verbal 
reinforcement. 

Point 15 b 
No, the franchisor has not required franchisees to deal exclusively with SAF or 
nominated suppliers. Rather the franchisor set standards which he claims are only 
currently available through Seal-A-Fridge Pty Ltd. No independent verification that 
the product meets circulated standards nor has any real comparison of standards 
between the suppliers been presented. 

Conclusion 
The franchisor complains of a small group of franchisees oppose the franchisors 
conduct thus keeping prices higher. Meanwhile the franchisor has not been able to 
advise ACCC of approved suppliers nor has any implementation plan been articulated 
to either the ACCC or hchisees.  

Franchisor Conduct 
The franchisor has imposed requirements on franchisees not alluded to at the time of 
purchasing the franchise and contrary to many of the assurances he has made. 
Increase of weekly fees is a prime example. Further the franchisor has used heavy- 
handed and bullying tactics, pedantic legal argument and threats of material breach. 

During 2005 and early 2006 the franchisor make representations that he would be 
offering PVC extrusion and flexible magnet as an alternative to current suppliers. He 
promoted the quality and expected price. Over approximately a nine month period the 
franchisor promoted his product as an alternative and employed several 'sales pitches' 
to encourage purchase with no indication he intended to demand compliance of 
standards which were not received until March 2006 -just over one month prior of 
demanding compliance with the standards. 

In April 2006 the franchisor wrote demanding franchisees purchase approved stock 
(only available fiom him) or receive written permission to use non-approved stock. 
The letter to me, dated 13 April 2006 arrived on 2 1 April (such delays usual with 
franchisor mail) which allowed just 4 working days for compliance given two 
intervening weekends and a public holiday. 

The franchisor refused a request for exemption from the demand to meet minimum 
quality standards. 

In response to a request to use existing stock the franchisor in a letter dated 25 May 
2006 (Attachment B) gave permission to use existing stock until June 30 2006 
providing: 

1. Provision of a stocktake by 10 June 2006 
2. Provision of my last two invoices as proof of current stock prices. 

I submit that the franchisor was either misleading in the lead up to demanding 
compliance of minimum standards or unable or unwilling to communicate his 
intentions while at the same time giving the impression that he was merely providing 
an alternative supply line. When the demand was made to comply with the 
franchisor's standards the intended implementation imposed unreasonable timelines, 
was devoid of proper planning in seeking to implement his standards, particularly in 



regards to use of existing stock and the h c h i s o r  acted outside his d r i i t y  in 
demanding copies of the invoices. No evidence of compliance/non compliance of 
standards of any suppliers was presented, neither any advertising nor marketing 
information to support the changes. In short, the franchiisor's conduct was in an as hoc 
and heavy handed manner and consistent with previous experience. 

A copy of a letter to Nigel Rooney (Attachment C) enlarges on issues with the 
franchisor since I purchased my franchise. 

If the Franchisor has Full Line and Third Line forcing approval, the disadvantage to 
franchisees and customers would most likely far outweigh the meager savings that 
may flow h m  approval of the application 



ATTACHMENT A 



ATTACHMENT B 



ATTACHMENT C 


