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Summary 
The ACCC proposes to grant authorisation to National Foods Limited (National Foods) and 
Australian Co-operative Foods Limited trading as Dairy Farmers (Dairy Farmers) to make and 
give effect to a contract, arrangement or understanding in which National Foods and Dairy 
Farmers will jointly tender out their raw milk transportation requirements in certain regions of 
South Australia and enter into an arrangement with the successful tenderer. 
 
The authorisation process 
 
The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit to the public from the conduct outweighs any public detriment.  The 
ACCC conducts a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 
 
The applications for authorisation  
 
On 4 June 2007 National Foods and Dairy Farmers (together ‘the Applicants’) lodged 
applications for authorisation A91051, A91052 and A91053 with the ACCC. 
 
The Applicants seek authorisation (application A91051) to make and give effect to a contract, 
arrangement or understanding (including the negotiation of such an agreement) in which 
National Foods and Dairy Farmers will: 

• jointly tender out their raw milk transportation requirements in regions of South Australia 
(SA) to an independent corporation providing milk haulage services (with the exception of 
the south east regions below the regions in and around Bordertown which will continue to be 
serviced by Illman Pty Ltd) 

• negotiate and enter into a tripartite arrangement for a period of approximately 4 – 6 years 
with a provider of milk haulage services 

• jointly negotiate and agree on a price with the successful tenderer for the services to be 
provided. 

 
The Applicants refer to this agreement as ‘the Joint Acquisition’.   
 
The Applicants also seek authorisation (application A91052) to make and give effect to a further 
contract, arrangement or agreement (including negotiations leading up to such an agreement) on 
similar terms to the Joint Acquisition at the expiration or termination of the Joint Acquisition.  
 
The Applicants also seek authorisation (application A91053) to make and give effect to a term 
in the Joint Acquisition in which National Foods and Dairy Farmers may acquire the services 
exclusively from the successful tenderer for the term of the agreement. 
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Public benefit and detriment 
 
The ACCC considers that the proposed Joint Acquisition is likely to generate minimal public 
detriment while generating some benefit to the public associated with savings and efficiencies in 
milk collection, administrative cost savings, better productive efficiencies for each of the parties 
involved, more competitive downstream markets, more competitive upstream markets and a 
positive environmental impact.  The ACCC therefore proposes to grant authorisation to 
applications A91051 and A91053.   
 
However, the ACCC is not able to reach a conclusion concerning the public detriments and 
benefits likely to arise from the Applicants’ making and giving effect to an agreement similar to 
the proposed Joint Acquisition, at the conclusion of the proposed Joint Acquisition.  The making 
and giving effect to of this subsequent agreement is not likely to occur for a number of years and 
it is possible that relevant factors could change during this time which could affect the level of 
public detriments and benefits generated by the proposed agreement.  The ACCC therefore 
proposes to deny authorisation to application A91052. 
 
Length of authorisation  
 
The ACCC generally considers it appropriate to grant authorisation for a limited period of time, 
so as to allow an authorisation to be reviewed in the light of any changed circumstances. 
 
In light of the expected duration of the agreement between National Foods, Dairy Farmers and 
the successful tenderer, the ACCC proposes to grant authorisation to the Applicants for the 
proposed arrangements for which authorisation is sought under applications A91051 and 
A91053 for an agreement between National Foods, Dairy Farmers and the successful tenderer 
not extending beyond 31 December 2014. 
 
Interim authorisation 
 
In addition to their substantive applications, National Foods and Dairy Farmers also sought 
interim authorisation to allow them to commence joint negotiations with the successful tenderer 
about the proposed milk haulage arrangements.   
 
On 4 July 2007 the ACCC denied the Applicants’ request for interim authorisation.  In making 
this decision the ACCC was influenced by a lack of specific urgency for the commencement of 
joint negotiations.   
 
On 8 August 2007, after considering the Applicants’ applications for substantive authorisation, 
the ACCC granted the Applicants’ request for interim authorisation.  Interim authorisation will 
remain in place until the date the ACCC’s final determination comes into effect or until the 
ACCC decides to revoke interim authorisation. 
 
The next steps 
 
The ACCC will now seek further submissions from the applicants and interested parties in 
relation to this draft determination prior to making a final decision.  The applicant and interested 
parties may also request that a conference be held to make oral submissions on the draft 
determination.  



 

DRAFT DETERMINATION                                                                   <A91051, A91052 & A91053> iii

Contents 

1. INTRODUCTION............................................................................................................ 1 

AUTHORISATION ........................................................................................................................ 1 

2. THE APPLICATIONS FOR AUTHORISATION................................................. 2 

THE APPLICATIONS .................................................................................................................... 2 
INTERIM AUTHORISATION ......................................................................................................... 3 
THE APPLICANTS ....................................................................................................................... 3 
THE AUSTRALIAN DAIRY INDUSTRY.......................................................................................... 3 
THE DAIRY INDUSTRY IN SOUTH AUSTRALIA .......................................................................... 5 
THE APPLICANTS’ CURRENT MILK COLLECTION ARRANGEMENT ............................................. 6 
CHRONOLOGY ............................................................................................................................ 7 

3. SUBMISSIONS RECEIVED BY THE ACCC ........................................................ 8 

4. THE NET PUBLIC BENEFIT TEST ......................................................................... 9 

5. ACCC EVALUATION ................................................................................................... 12 

THE MARKET............................................................................................................................. 12 
THE COUNTERFACTUAL ............................................................................................................ 13 
PUBLIC DETRIMENT.................................................................................................................. 14 
PUBLIC BENEFIT....................................................................................................................... 15 

Administrative cost savings....................................................................................... 16 
Better productive efficiencies for each of the parties involved ................... 17 
Increase in competitiveness of the independent transport sector............. 17 
More competitive downstream markets ............................................................... 18 
More competitive upstream markets ..................................................................... 18 
Environmental impact.................................................................................................. 19 
Milk balancing ................................................................................................................. 19 

BALANCE OF PUBLIC BENEFIT AND DETRIMENT ..................................................................... 20 
LENGTH OF AUTHORISATION................................................................................................... 20 

6. DRAFT DETERMINATION....................................................................................... 22 

THE APPLICATIONS .................................................................................................................. 22 
THE NET PUBLIC BENEFIT TEST............................................................................................... 22 
CONDUCT FOR WHICH THE ACCC PROPOSES TO GRANT AUTHORISATION......................... 23 
INTERIM AUTHORISATION ....................................................................................................... 23 
FURTHER SUBMISSIONS .......................................................................................................... 23 

 
 



 

DRAFT DETERMINATION                                                                   <A91051, A91052 & A91053> 1

1. Introduction 
 
Authorisation 
 
1.1. The Australian Competition and Consumer Commission (the ACCC) is the independent 

Australian Government agency responsible for administering the Trade Practices Act 
1974 (the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for 
consumers in price, quality and service. 

 
1.2. The Act, however, allows the ACCC to grant immunity from legal action in certain 

circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act.  One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. 

 
1.3. The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 

satisfied that the public benefit from the conduct outweighs any public detriment.   
 
1.4. The ACCC conducts a public consultation process when it receives an application for 

authorisation.  The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.   

 
1.5. After considering submissions, the ACCC issues a draft determination proposing to either 

grant the application or deny the application. 
 
1.6. Once a draft determination is released, the applicant(s) or any interested party may request 

that the ACCC hold a conference.  A conference provides all parties with the opportunity 
to put oral submissions to the ACCC in response to the draft determination.  The ACCC 
will also invite the applicant(s) and interested parties to lodge written submissions 
commenting on the draft. 

 
1.7. The ACCC then reconsiders the application taking into account the comments made at the 

conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may 
grant authorisation.  If not, authorisation may be denied.  However, in some cases it may 
still be possible to grant authorisation where conditions can be imposed which sufficiently 
increase the benefit to the public or reduce the public detriment. 
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2. The applications for authorisation 
 
The applications 
 
2.1. On 4 June 2007 National Foods Milk Limited (National Foods) and Australia Cooperative 

Foods Limited trading as Dairy Farmers (Dairy Farmers) (together ‘the Applicants’) 
lodged applications for authorisation A91051, A91052 and A91053 with the ACCC. 

 
2.2. The Applicants seek authorisation (application A91051) to make and give effect to a 

contract, arrangement or understanding (including the negotiation of such an agreement) 
in which National Foods and Dairy Farmers will: 

• jointly tender out their raw milk transportation requirements in regions of South 
Australia (SA) to an independent corporation providing milk haulage services (with the 
exception of the south east regions below the regions in and around Bordertown which 
will continue to be serviced by Illman Pty Ltd) 

• negotiate and enter into a tripartite arrangement for a period of approximately 4 – 6 
years with a provider of milk haulage services 

• jointly negotiate and agree on a price with the successful tenderer for the services to be 
provided. 

 
2.3. The Applicants refer to this agreement as ‘the Joint Acquisition’.   
 
2.4. The Applicants also seek authorisation (application A91052) to make and give effect to a 

further contract, arrangement or agreement (including negotiations leading up to such an 
agreement) on similar terms to the Joint Acquisition at the expiration or termination of the 
Joint Acquisition.  

 
2.5. The Applicants also seek authorisation (application A91053) to make and give effect to a 

term in the Joint Acquisition in which National Foods and Dairy Farmers may acquire the 
services exclusively from the successful tenderer for the term of the agreement. 

 
2.6. The Applicants have not specified the period for which they seek authorisation although 

they have submitted that the tripartite agreement is likely to have a duration of 4 – 6 years. 
 
2.7. The Applicants have already jointly conducted a tender process.  A number of milk 

haulage providers were invited to tender to collect the aggregate South Australian volume 
of farm gate milk for National Foods and Dairy Farmers.  However, the tender has not yet 
been awarded. 

 
2.8. The Applicants anticipate that the successful tenderer is likely to have the following 

combination of milk tankers, although they note that the final combination will be a matter 
for the successful tenderer: 

• three tri-axle trucks and tankers (capacity 27 000 litres) 

• three 19-metre B Double trucks and tankers (capacity 35 000 litres) 

• two 25-metre B Double trucks and tankers (capacity 43 000 litres). 
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Interim authorisation 
 
2.9. In addition to their substantive applications, National Foods and Dairy Farmers also 

sought interim authorisation to allow them to commence joint negotiations with the 
successful tenderer about the proposed milk haulage arrangements.   

 
2.10. On 4 July 2007 the ACCC denied the Applicants’ request for interim authorisation.  In 

making this decision the ACCC was influenced by a lack of specific urgency for the 
commencement of joint negotiations.   

 
2.11. On 8 August 2007, after considering the Applicants’ applications for substantive 

authorisation, the ACCC granted the Applicants’ request for interim authorisation.  
Interim authorisation will remain in place until the date the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 

 
The Applicants 
 
2.12. National Foods is one of Australia's largest food companies, with core activities in milk, 

fresh dairy foods, juice and specialty cheese.  It has two milk processing facilities in SA.  
One facility, located in Salisbury, processes raw milk into bottled milk (both flavoured 
and unflavoured).  The other facility, located in Murray Bridge, processes raw milk into 
cheese and some dairy desserts.  In 2006, National Foods processed an estimated total of 
210 million litres of milk in SA with the majority of this milk being sourced direct from 
farms.1   

 
2.13. Dairy Farmers is one of Australia’s largest dairy manufacturers, supplying fresh and 

processed products to both local and overseas markets.  It has two milk processing 
facilities in SA.  Its facility located in Clarence Gardens processes raw milk into bottled 
and flavoured milk.  The other facility, located in Jervois, processes raw milk into cheese 
and whey powder.  In 2006, Dairy Farmers processed an estimated total of 210 million 
litres of milk in SA.2   

 
The Australian dairy industry 
 
2.14. Over the past two decades the Australian dairy industry has experienced significant 

change and has undergone substantial restructuring.  Between 1980 and 2004, the number 
of dairy farms in Australia decreased from 22 000 to approximately 10,000.3  This change 
can be attributed to a number of factors, including: 

• deregulation of the state statutory marketing arrangements; 

• the severe ‘once in a century’ drought 

• fluctuations in world market returns 

• volatile currency conditions. 
 

                                                 
1 Applicants’ supporting submission, average of milk volumes provided in paragraph 4.4. 
2 Applicants’ supporting submission, average of milk volumes provided in paragraph 5.3. 
3 Dairy Australia, January 2006, Farm Facts: Farm Numbers 
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2.15. Generally, however, the dairy sector has continued to grow and to contribute significantly 
to Australia’s economy.  While the number of farms has decreased, those farms which 
remain have generally grown in size and operate larger herds more efficiently.  This is 
demonstrated by the fact that between 1980 and 2004, while the number of farms 
decreased, total milk production increased from 5 432 million litres to 10 075 million 
litres.4  In 2005-2006 the Australian dairy industry produced approximately 10.1 billion 
litres of milk with a farm-gate value of $3.3 billion.  The retail market for major dairy 
products totalled nearly $4 billion in 2005-2006.5   

 
2.16. This is not to say that some individual dairy farmers do not face difficult circumstances 

associated with drought conditions, pressure on margins from processors and other 
financial difficulties. 

 
Dairy manufacturing and processing 
 
2.17. The processing and manufacturing sectors of the dairy industry have also experienced 

structural reform over the past twenty years which has primarily been driven by the 
expansion of multinational food corporations and the removal of competition restrictions 
such as regulated state markets and government assistance.  This has resulted in Australia 
having highly concentrated but highly competitive dairy manufacturing and processing 
sectors. 

 
2.18. For example, Australia’s dairy manufacturing sector, that is, the sector of the industry 

which predominantly produces manufactured products such as cheese, butter and milk 
powder, has three primary participants:  Murray Goulburn, Bonlac Supply Co and Dairy 
Farmers. 

 
2.19. The milk processing sector, that is the sector which produces drinking milk, is also highly 

concentrated in Australia with three primary milk processors:  National Foods, Dairy 
Farmers and Parmalat Australia. In addition to these large national companies, some states 
have smaller milk processors that compete more at a regional level.   

 
2.20. The perishability of raw milk requires that it be processed within 48 hours.  Raw milk on 

farm is stored in refrigerated vats and transferred to insulated tankers for transport to 
processors.   

 
The domestic retail market 
 
2.21. Coles and Woolworths account for around 60 per cent of all domestic dairy sales with the 

food service industry (restaurants, cafés) accounting for around 12 per cent and the 
remainder shared between other outlets such as non-supermarket retailers.6 

 
2.22. Since the deregulation of the dairy industry, Coles and Woolworths have sold reduced 

price private label milk.  This has lead to a significant increase in the sale of non-branded 
private label milk and reciprocal decreases in the sale of branded milk. 

 

                                                 
4 Dairy Australia, 2004, Australian Dairy Industry In Focus 2004, p.7 
5 Markets and trade, Dairy Australia, from http://www.dairyaustralia.com.au/content/view/31/46/ 
6 ABARE, January 2005, op. sit. 
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The export market 
 
2.23. Approximately 50 per cent of all milk produced by Australian dairy farmers is used for 

manufactured products which are sold internationally.7  As a consequence of this 
significant export market, the price paid for milk to Australian dairy farmers, especially 
those in states which are highly geared toward producing manufactured goods (Victoria, 
Tasmania and SA), is linked to international milk prices. Whilst the impact of 
international price fluctuations is not as pronounced for those dairy farmers who produce 
milk mainly for the domestic markets (Western Australia, Queensland and New South 
Wales), the entire dairy industry is still affected by any significant changes in the 
international dairy market. 

 
2.24. In addition to the industry’s significant export focus, Australia is an open market for the 

import of dairy products, which ensures returns to the dairy manufacturing sector are 
further linked to world market conditions. 

 
The dairy industry in South Australia 
 
2.25. The South Australian dairy industry produced approximately 680.2 million litres of milk 

from an average of 393 dairy farms during 2005/2006.8 
 
2.26. South Australian dairy farmers supply milk to six major dairy manufacturers.  The table 

below identifies the dairy manufacturers as well as their transport arrangements for the 
haulage of raw milk from the farm gate to their processing plants. 

 

Dairy manufacturer Milk haulage performed by: 

National Foods SA Milk Haulage Pty Ltd 

Dairy Farmers SA Milk Haulage Pty Ltd in northern SA 

Illman Pty Ltd in southern SA 

Warrnambool Cheese and Butter Factory Co Ltd 

(WCBF) 

Own fleet in addition to contractors 
including David Kretschmer in northern SA 
and Illman Pty Ltd in south-eastern SA 

Murray Goulburn Cooperative Co Ltd Own fleet 

De Cicco Industries Pty Ltd Illman Pty Ltd 

B-d Farms Paris Creek Pty Ltd Own fleet 

 

                                                 
7 Dairy Australia, 2004, op. sit. 
8 Applicants’ supporting submission, paragraphs 3.1 and 3.2. 



 

DRAFT DETERMINATION                                                                   <A91051, A91052 & A91053> 6

The Applicants’ current milk collection arrangement 
 
2.27. National Foods and Dairy Farmers submit that they currently arrange milk collection from 

the farm gates of South Australian farmers through a joint venture vehicle, SA Milk 
Haulage Pty Ltd (SA Milk Haulage). 

 
2.28. National Foods acquires all its milk collection services in SA from SA Milk Haulage. 
 
2.29. Dairy Farmers acquires all its milk collection services for northern SA from SA Milk 

Haulage and in 2006, SA Milk Haulage collected around 100 million litres for Dairy 
Farmers.  In south-eastern SA, Dairy Farmers acquires its milk collection services from 
Illman Pty Ltd which collected around 100 million litres of milk from the farm gate for 
Dairy Farmers in 2006.9   

 
2.30. SA Milk Haulage is the trustee of a trust jointly owned by the Applicants.  It leases tankers 

from National Foods and Dairy Farmers and engages approximately ten contractors to 
collect around 280 million litres of raw milk from approximately 200 farm gates in SA 
and deliver it to the Applicants’ processing facilities in SA.10  The Applicants submit that 
this represents around 40 per cent of the aggregate volume of milk produced in SA. 

 
2.31. SA Milk Haulage employs a full time coordinator who arranges the collection of milk 

from the combined farm gates of National Foods and Dairy Farmers.  At the farm, milk is 
metered into the tanker and a representative sample is obtained whose components and 
quality levels are used to determine price.  Milk is then delivered to one of four processing 
facilities in SA.  Each week the processing plants place a weekly order for raw milk in 
daily allotments.  The coordinator then allocates the tankers to deliver the milk to the 
relevant site using the parameters of processing need and locality.  The coordinator 
maintains a balance of milk between the two companies. 

                                                 
9 Applicants’ supporting submission, average of milk volumes provided in paragraph 6.3. 
10 Applicants’ supporting submission, paragraph 6.5 and average of milk volumes provided in paragraph 6.6. 
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Chronology 
 
2.32. The table below provides a chronology of significant dates in the consideration of 

applications for authorisations A91051, A91052 and A91053. 
 

DATE ACTION 

4 June 2007 Application for authorisation lodged with the ACCC, including an 
application for interim authorisation. 

21 June 2007 Closing date for submissions from interested parties in relation to the 
request for interim authorisation. 

1 July 2007 Closing date for submissions from interested parties in relation to the 
substantive application for authorisation. 

4 July 2007 The ACCC denied interim authorisation on the basis that the Applicants 
had not demonstrated sufficient urgency in support of interim 
authorisation. 

8 August 2007 Draft determination issued and interim authorisation granted. 
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3. Submissions received by the ACCC 
 
3.1. National Foods and Dairy Farmers provided a supporting submission with their 

applications for authorisation. 
 
3.2. The ACCC also sought submissions from nineteen interested parties including industry 

associations, milk processors, transport companies and a government department.   
 
3.3. The ACCC received three submissions concerning the applications for authorisation 

lodged by National Foods and Dairy Farmers from: 

• SA Dairyfarmers’ Association Inc – the SA Dairyfarmers’ Association Inc represents 
dairy farmers and supports the applications.  It considers the proposed arrangements 
will generate efficiencies to the benefit of farmers, processors and consumers as well 
as limit the number of large milk tankers on the roads to the benefit of the whole 
community. 

• Barossa Mid-North Co-operative Dairymen Limited – the Barossa Mid-North Co-
operative Dairymen Limited is concerned that the proposed arrangements will result in 
the use of B-Double trucks which are currently unsuitable for some dairy farms due to 
access limitations.  The Barossa Mid-North Co-operative Dairymen Limited is 
concerned that farmers will be expected to upgrade roads at significant cost. 

• Primary Industries and Resources SA (PIRSA) – PIRSA notes that the development 
of the existing SA Milk Haulage has generally been considered a success by industry 
and it considers the proposed outsourcing of milk transport to an independent provider 
to be an evolution of the existing arrangements.  PIRSA also notes that a single 
coordinated joint transport service can minimise costs.  

 
3.4. Copies of public submissions are available from the ACCC website (www.accc.gov.au) 

by following the ‘Public Registers’ and ‘Authorisations Public Registers’ links. 
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4. The net public benefit test 
 
4.1. The ACCC may only grant authorisation where the relevant test in section 90 of the Act is 

satisfied. 
 
Application A91051 
 
4.2. National Foods and Dairy Farmers lodged application for authorisation A91051 under 

section 88(1) of the Act to make and give effect to a contract, arrangement or 
understanding, a provision of which is or may be an exclusionary provision within the 
meaning of section 45 of the Act. 

 
4.3. The relevant test is found in section 90(8) of the Act. 
 
4.4. Section 90(8) states that the ACCC shall not authorise a proposed exclusionary provision 

of a contract, arrangement or understanding, unless it is satisfied in all the circumstances 
that the proposed provision would result or be likely to result in such a benefit to the 
public that the proposed contract, arrangement or understanding should be authorised. 

 
Application A91052 
 
4.5. National Foods and Dairy Farmers lodged application for authorisation A91052 under 

section 88(1) of the Act to make and give effect to a contract or arrangement, or arrive at 
an understanding, a provision of which would have the purpose, or would have or might 
have the effect, of substantially lessening competition within the meaning of section 45 of 
the Act.  The relevant tests for this application are found in sections 90(6) and 90(7) of the 
Act. 

 
4.6. In respect of the making of and giving effect to the arrangements, sections 90(6) and 90(7) 

of the Act state that the ACCC shall not authorise a provision of a proposed contract, 
arrangement or understanding, other than an exclusionary provision, unless it is satisfied 
in all the circumstances that: 

• the provision of the proposed contract, arrangement or understanding would result, or 
be likely to result, in a benefit to the public and 

• this benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision concerned was given effect to. 

 
Application A91053 
 
4.7. National Foods and Dairy Farmers lodged application A91053 under section 88(8) of the 

Act to engage in conduct that constitutes or may constitute, exclusive dealing.  The 
relevant test for this application is found in section 90(8) of the Act.  

 
4.8. Section 90(8) states that the ACCC shall not authorise the proposed exclusive dealing 

conduct unless it is satisfied in all the circumstances that such conduct would result or be 
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likely to result in such a benefit to the public that the proposed conduct should be 
authorised. 

 
Application of the tests 
 
4.9. There is some variation in the language in the Act, particularly between the tests in 

sections 90(6) and 90(8).  
 
4.10. The Australian Competition Tribunal (the Tribunal) has found that the tests are not 

precisely the same.  The Tribunal has stated that the test under section 90(6) is limited to a 
consideration of those detriments arising from a lessening of competition but the test 
under section 90(8) is not so limited.11 

 
4.11. However, the Tribunal has previously stated that regarding the test under section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of competition does not mean 
that other detriments are not to be weighed in the balance when a judgment is being made.  Something relied 
upon as a benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental effect as 
it has must be considered in order to determine the extent of its beneficial effect.12 

 
4.12. Consequently, when applying either test, the ACCC can take most, if not all, public 

detriments likely to result from the relevant conduct into account either by looking at the 
detriment side of the equation or when assessing the extent of the benefits. 

 
4.13. Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 

approach described above in relation to section 90(6) is also applicable to section 90(7). 
 
Definition of public benefit and public detriment 
 
4.14. Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 

should be given its widest possible meaning.  In particular, it includes: 
…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency and 
progress.13 
 

4.15. Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 
…any impairment to the community generally, any harm or damage to the aims pursued by the society 
including as one of its principal elements the achievement of the goal of economic efficiency.14 

                                                 
11  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
12  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

13  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 
(1976) ATPR 40-012 at 17,242. 

14  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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Future with-and-without test 
 
4.16. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by arrangements for 
which authorisation has been sought.15 

 
4.17. Under this test, the ACCC compares the public benefit and anti-competitive detriment 

generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how the 
relevant markets will react if authorisation is not granted.  This prediction is referred to as 
the ‘counterfactual’. 

 
Length of authorisation 
 
4.18. The ACCC can grant authorisation for a limited period of time.16 
 
Conditions 
 
4.19. The Act also allows the ACCC to grant authorisation subject to conditions.17 
 
Future and other parties 
 
4.20. Applications to make or give effect to contracts, arrangements or understandings that 

might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future18 

• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.19 

                                                 
15  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 

16  Section 91(1). 
17  Section 91(3). 
18  Section 88(10). 
19  Section 88(6). 
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5. ACCC evaluation 
 
5.1. The ACCC’s evaluation of the proposed arrangements is in accordance with the net public 

benefit test outlined in Chapter 4 of this draft determination.  As required by the test, it is 
necessary for the ACCC to assess the likely public benefits and detriments flowing from 
the proposed arrangements. 

 
The market 
 
5.2. The first step in assessing the effect of the conduct for which authorisation is sought is to 

consider the relevant market(s) affected by that conduct.  However, depending on the 
circumstances, the ACCC may not need to precisely define the relevant market in order to 
determine if authorisation should be granted using the test set out in Chapter 4. 

 
Submissions 
 
5.3. National Foods and Dairy Farmers consider that the relevant area of competition is the 

market for the acquisition of consumable liquid haulage services in SA and western 
Victoria.  The Applicants submit that the trucks used to haul milk are also able to haul 
other consumable liquids such as wine, water and glucose.  They also note that some dairy 
farmers in SA supply processors in western Victoria (such as WCBF).   

 
5.4. The Applicants submit that the major independent haulage service providers currently 

operating in SA are McColl’s Transport Pty Ltd, Booth Transport Pty Ltd, SA Milk 
Haulage, Illman Pty Ltd and Kalari. 

 
5.5. The Applicants submit that the practice of ‘milk swaps’ is relevant to the issue of market 

definition.  Milk swaps involve mutual supply agreements between two processors in 
which one processor will deliver its own milk to the other processor and vice versa.  Milk 
swapping exists where two or more processors in different locations seek to source milk 
from farms nearer to the other processor.  Milk swapping requires the exchange of the 
same physical volumes of milk.  If a processor wishes to acquire more milk from a region 
than it can swap, it will purchase the additional milk. 

 
5.6. Dairy Farmers and WCBF currently have a milk swapping arrangement under which 

approximately 25 – 35 million litres of raw milk purchased by WCBF from farms in 
south-eastern SA is collected by Dairy Farmers and processed in Dairy Farmers’ plant at 
Jervois.  In turn, an equivalent volume of raw milk purchased by Dairy Farmers close to 
WCBF’s processing plant in Allansford is collected by WCBF and processed at 
Allansford. 

 
5.7. National Foods and Dairy Farmers submit that the major processors of milk in the South 

Australian and western Victorian regions are: 
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South Australia* Western Victoria** 

Processor Volume (approx.) 

million litres 

Per cent 

(approx.) 

Processor Volume (approx.) 

million litres 

Per cent 

(approx.) 

National Foods 210 31 WCBF 650 33

Dairy Farmers 210 31 Murray Goulburn 450 23

WCBF 160 24 Fonterra 450 23

Murray 
Goulburn 

70 10 United Dairy 
Power 

100 5

De Cicco 10 1 Dairy Farmers 80 4

B-d Farms 3 0.5 National Foods 40 2
*Total volume of milk processed in SA is 680 million litres. 
**Total volume of milk processed in Victoria is 2 000 million litres. 
 
ACCC view 
 
5.8. It is unclear on the information available the extent to which there is substitution 

possibilities between transport of milk and other consumable liquids. 
 
5.9. For the purpose of assessing this application, the ACCC accepts the Applicants’ 

submission that the relevant area of competition concerns haulage services for consumable 
liquids in SA and western Victoria.   

 
5.10. The ACCC does not consider that its assessment will be strongly influenced by possible 

variations in precise market definition. 
 
The counterfactual 
 
5.11. As noted in Chapter 4 of this draft determination, in order to identify and measure the 

public benefit and public detriment generated by conduct, the ACCC applies the ‘future 
with-and-without test’. 

 
5.12. National Foods and Dairy Farmers submit that without authorisation, they will continue 

their existing joint venture arrangement involving SA Milk Haulage although it is likely 
that, at some point in the future, they will cease the joint venture arrangement and 
individually tender out their transportation needs. 

 
5.13. The ACCC accepts that the situation submitted by the Applicants is the appropriate 

counterfactual. 
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Public detriment 
 
Submissions 
 
5.14. National Foods and Dairy Farmers submit that the proposed Joint Acquisition will not 

result in any detriment to the public.  They note that to the extent that any public detriment 
may arise it may be as a result of: 

• restrictions on National Foods and Dairy Farmers competing with each other for the 
acquisition of transportation services and, consequently, a lessening of the 
opportunities for milk transporters other than the successful tenderer to supply services 
to either of National Foods or Dairy Farmers. 

• the potential for an increase in tacit or unconscious co-ordinated conduct or pricing 
between National Foods and Dairy Farmers, due to commonality of a particular input 
cost. 

 
5.15. The Applicants submit that these possible detriments to the public are mitigated by: 

• the opportunity provided to transport providers to provide services that would not exist 
but for the proposed Joint Acquisition 

• the competition exhibited by transport companies in the tender process undertaken to 
select to the successful tenderer 

• the costs of transportation of raw milk constituting only a small fraction of the finished 
processed goods 

• the expected price decrease in an input cost expected to result from the proposed Joint 
Acquisition which will enable the Applicants to compete more vigorously with other 
producers and each other 

• the competitive nature of the market for fresh milk including the presence of other 
major dairy producers which will preclude any tacit or unconscious coordination 
between National Foods and Dairy Farmers. 

 
5.16. The Barossa Mid-North Co-operative Dairymen Limited raised concerns that the proposed 

Joint Acquisition will lead to dairy farmers having to upgrade farm access roads at 
significant cost to accommodate B-Double trucks. 

 
ACCC view 
 
5.17. In 2006 National Foods and Dairy Farmers together processed approximately 420 million 

litres of milk in SA.  Of this volume, around 320 million litres was collected from the farm 
gate by SA Milk Haulage while around 100 million litres was collected by Illman Pty Ltd.  
Illman Pty Ltd provides milk collection services for Dairy Farmers in south eastern SA. 

 
5.18. Under the proposed Joint Acquisition, the successful tenderer will collect the approximate 

320 million litres previously collected by SA Milk Haulage.  Illman Pty Ltd will continue 
to provide milk collection services for Dairy Farmers in south eastern SA.  In other words, 
the proposed Joint Acquisition will result in the Applicants using the successful tenderer 
rather than SA Milk Haulage to collect 320 million litres of raw milk from farm gates in 
SA. 
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5.19. In these circumstances, it is difficult to conclude that the proposed Joint Acquisition will 

generate anti-competitive detriments beyond those which might exist under the 
Applicants’ current arrangement with SA Milk Haulage.  While the proposed Joint 
Acquisition may generate more anti-competitive detriment than a situation in which the 
Applicants were to individually tender out their transportation requirements, the ACCC 
notes that the competitive tender process undertaken by the Applicants contributes to the 
minimisation of any anti-competitive detriment arising from the proposed Joint 
Acquisition. 

 
5.20. The ACCC notes the concerns raised by the Barossa Mid-North Co-operative Dairymen 

Limited but considers that the possibility of upgrades to access road exists in the absence 
of the proposed Joint Acquisition.  For example, if National Foods and Dairy Farmers 
were to cease the joint venture arrangement and individually tender out their transportation 
needs, upgrades to farm access roads may be necessary to accommodate larger trucks.  
Consequently, it is not clear that the possibility of upgrades to access roads is a direct 
result of the proposed Joint Acquisition. 

 
5.21. Having regard to these issues, in conclusion, the ACCC considers that the proposed Joint 

Acquisition is unlikely to generate significant public detriments. 
 
5.22. However, the ACCC is not able to conclude that the public detriments likely to arise from 

the Applicants’ making and giving effect to an agreement similar to the proposed Joint 
Acquisition, at the conclusion of the proposed Joint Acquisition, will be minimal.  The 
making and giving effect to of this subsequent agreement is not likely to occur for a 
number of years and it is possible that relevant factors could change during this time 
which could affect the level of public detriment generated by the proposed agreement. 

 
Public benefit 
 
5.23. National Foods and Dairy Farmers submit that the proposed Joint Acquisition will deliver 

public benefits, including: 

• savings and efficiencies in milk collection 

• administrative cost savings 

• better productive efficiencies for each of the parties involved 

• increased competitiveness of the transport sector 

• more competitive downstream markets 

• more competitive upstream markets 

• positive environmental impact 

• milk balancing. 
 
5.24. In the authorisation process, the ACCC applies a public benefit standard when 

determining the weight to be given to productive efficiency savings.  That is, the ACCC 
will consider how much weight society considers should be attached to a public benefit. 
Of particular interest will be the number and identity of the proposed beneficiaries.  
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5.25. An assessment of the public benefits claimed by the Applicants follows.   
 
Savings and efficiencies in milk collection 
 
Submissions 
 
5.26. The Applicants submit that the combined volume of milk to be transported enables the 

successful tenderer to obtain greater economies of scale with an associated reduction in 
the cost of the service.  National Foods and Dairy Farmers consider that while the cost 
savings are expected to represent only a small fraction of the ‘shelf’ price of milk for the 
final consumer and similarly for other dairy products derived from milk, they are 
important costs savings.  The Applicants submit that competition will ensure that the cost 
savings are passed on to consumers.   

 
5.27. The SA Dairyfarmers’ Association Inc and PIRSA also consider that the proposed Joint 

Acquisition will result in savings and efficiencies in milk delivery. 
 
ACCC view 
 
5.28. The ACCC considers that cost savings can be anticipated from combining and 

coordinating farm gate milk collection for National Foods and Dairy Farmers in SA.   
 
5.29. However, the ACCC notes that SA Milk Haulage currently provides a coordinated milk 

collection service for National Foods and Dairy Farmers.  The service provided by SA 
Milk Haulage is coordinated on the basis of processors’ weekly orders for raw milk and 
proximity of farm gates to processors, while maintaining a balance of milk between 
National Foods and Dairy Farmers. 

 
5.30. It is not clear that the proposed Joint Acquisition will result in greater cost savings and 

efficiencies than those generated by the current arrangement with SA Milk Haulage.  It is 
more likely that any costs savings and efficiencies generated by the proposed Joint 
Acquisition will be greater than those which may arise in a situation where the Applicants’ 
individually tender out their transportation needs.  To the extent that cost savings and 
efficiencies do arise from the proposed Joint Acquisition, they give rise to some public 
benefit. 

 
5.31. In addition the ACCC notes, as discussed in paragraph 5.19, that competitive tender 

processes have the potential to deliver efficiency gains. 
 
Administrative cost savings 
 
Submissions 
 
5.32. National Foods and Dairy Farmers submit that administrative cost savings will flow from 

the closure of SA Milk Haulage’s operations in the event that it is not selected as the 
successful tenderer.  Such savings would include rental and employment costs. 

 
5.33. PIRSA considers that the proposed Joint Acquisition will enable National Foods and 

Dairy Farmers to exit the transport sector to focus on their core business and reduce 
administrative costs in running SA Milk Haulage. 
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ACCC view 
 
5.34. The ACCC accepts that the replacement of SA Milk Haulage as the primary provider of 

milk collection services for National Foods and Dairy Farmers has the potential to result in 
savings to National Foods and Dairy Farmers of the costs of operating the SA Milk 
Haulage business. 

 
5.35. However, the ACCC notes that the successful tenderer will incur business operating costs 

and such costs will be factored into the price charged for the provision of its milk 
collection services.  Consequently, while the costs of operating the milk collection service 
used by National Foods and Dairy Farmers may not be borne by the Applicants directly, at 
least some of these costs will be passed on to the Applicants by the successful tenderer.   

 
5.36. While the ACCC considers that the extent to which administrative cost savings arise from 

the proposed Joint Acquisition may be limited, it nonetheless accepts that any such 
administrative cost savings give rise to some public benefit. 

 
Better productive efficiencies for each of the parties involved 
 
Submissions 
 
5.37. The Applicants submit that the combination of National Foods’ and Dairy Farmers’ milk 

sources will enable more efficient total route planning that could be achieved separately.   
 
5.38. PIRSA considers that a single coordinated joint transport service can continue to keep 

costs down in an environment where larger distances between farms may create 
inefficiencies if more than one transport company is engaged. 

 
ACCC view 
 
5.39. The ACCC accepts that the coordination of milk collection routes to minimise duplication 

of routes and under utilisation of truck volume results in a more efficient use of transport 
resources and generates an associated public benefit.   

 
5.40. However, as noted above SA Milk Haulage currently provides a coordinated milk 

collection service for National Foods and Dairy Farmers and it is not clear that the 
proposed Joint Acquisition will result in greater efficiencies in route planning than those 
generated by the current arrangement with SA Milk Haulage.  It is more likely that any 
efficiencies in route planning generated by the proposed Joint Acquisition will be greater 
than those which may arise in a situation where the Applicants’ individually tender out 
their transportation needs.  To the extent that efficiencies in route planning arise, they give 
rise to some public benefit. 

 
Increase in competitiveness of the independent transport sector 
 
Submissions 
 
5.41. National Foods and Dairy Farmers submit that the outsourcing of their raw milk collection 

functions will result in a genuine increase in the size of the market share of independent 
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milk transporters with an associated increase in the competitiveness of the transport sector 
primarily as a result of efficiency gains and economies of scale. 

 
ACCC view 
 
5.42. The ACCC agrees that if the successful tenderer is an independent transport company, 

there will be an immediate increase in the volume of milk collected by the transport sector. 
 
5.43. The ACCC accepts that the certainty of collection of minimum volumes of raw milk may 

enable the successful tenderer to realise some economies of scale with respect to truck 
selection and use.  As noted above, the ACCC also acknowledges that the proposed Joint 
Acquisition may result in some small cost savings and efficiencies in raw milk collection.   

 
5.44. The ACCC notes that these outcomes may improve the competitiveness of the successful 

tenderer.  The extent to which they will improve the competitiveness of the transport 
sector as a whole would appear dependent on the response industry participants to the 
behaviour of the successful tenderer.  Given the response of industry participants cannot 
be known at this time, it is difficult for the ACCC to attach much weight to this claimed 
public benefit. 

 
More competitive downstream markets 
 
Submissions 
 
5.45. National Foods and Dairy Farmers submit that the reallocation of costs within National 

Foods and Dairy Farmers from raw milk collection to their core business of milk 
processing, distribution and marketing will enable National Foods and Dairy Farmers to 
compete more vigorously in downstream markets, such as that for processed milk, to the 
benefit of all consumers. 

 
ACCC view 
 
5.46. As noted above, while the proposed Joint Acquisition will result in National Foods and 

Dairy Farmers no longer incurring the costs of raw milk collection directly, these costs 
will still be passed on to National Foods and Dairy Farmers to some extent by the 
successful tenderer.  As a result, the costs able to be reallocated within the businesses of 
National Foods and Dairy Farmers may be limited, with an associated impact on the size 
of the benefit claimed by the Applicants.  Nonetheless, the ACCC accepts that to the 
extent that the Applicants utilise newly available resources to improve the efficiency, 
quality or productivity of their core businesses, this constitutes a public benefit. 

 
More competitive upstream markets 
 
Submissions 
 
5.47. National Foods and Dairy Farmers submit that by lowering an essential input cost, they 

will be able to compete more vigorously for the supply of raw milk from dairy farmers. 
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ACCC view 
 
5.48. As previously noted, at least some of the costs associated with milk collection will be 

incurred by the Applicants indirectly and as such, the additional resources available to 
National Foods and Dairy Farmers to enable more vigorous competition for raw milk may 
be limited.  Nonetheless, the ACCC accepts that to the extent that the Applicants utilise 
newly available resources to improve the efficiency, quality or productivity of their core 
businesses, this constitutes a public benefit. 

 
Environmental impact 
 
Submissions 
 
5.49. National Foods and Dairy Farmers submit that the proposed Joint Acquisition will result 

in fewer kilometres travelled per litre of milk collected with associated decreased road 
traffic congestion, decreased need for road maintenance, improved road safety and 
decreased impact on the environment. 

 
5.50. The SA Dairyfarmers’ Association Inc submits that the proposed Joint Acquisition will 

limit the number of large milk tankers on the roads.  The Barossa Mid-North Co-Operative 
Dairymen Limited raised concerns that the successful tenderer may expect farmers to 
upgrade access roads at considerable cost to accommodate B-Double trucks. 

 
ACCC view 
 
5.51. To the extent that the proposed Joint Acquisition results in fewer vehicles on the road, this 

constitutes a public benefit.  However, the ACCC notes that if the successful tenderer 
operates larger trucks than are currently used, the claimed public benefits of decreased 
need for road maintenance, improved road safety and decreased impact on the 
environment may be diminished. 

 
Milk balancing 
 
Submissions 
 
5.52. National Foods and Dairy Farmers submit that they will employ a system of milk 

balancing to address situations where either party draws more milk than its share from the 
combined pool of milk collected by the successful tenderer.  The system will be based on 
the current practice adopted by the Applicants in the context of their existing arrangement 
with SA Milk Haulage under which the volume of milk overdrawn by, for example, 
National Foods, is allocated to Dairy Farmers over the season (and usually within a week) 
to retain a balance in net volume.  The Applicants submit that this system allows them a 
degree of flexibility in the volume of milk that they acquire from the farm gate at a lower 
cost than the ad hoc acquisition and transportation of raw milk would allow. 

 
ACCC view 
 
5.53. Given milk balancing is a feature of the Applicants’ existing arrangement with SA Milk 

Haulage, it is difficult to conclude that a milk balancing arrangement as part of the 
agreement with the successful tenderer will produce additional public benefit than that 
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generated by the current arrangement with SA Milk Haulage.  It is more likely that any 
benefits associated with milk balancing under the proposed Joint Acquisition will be 
greater than those which may arise in a situation where the Applicants’ individually tender 
out their transportation needs.  To the extent that efficiencies associated with milk 
balancing arise, they give rise to some public benefit. 

 
ACCC conclusion on public benefits 
 
5.54. The ACCC is satisfied that the proposed Joint Acquisition is likely to result in some 

benefit to the public associated with savings and efficiencies in milk collection, 
administrative cost savings, better productive efficiencies for each of the parties involved, 
more competitive downstream markets, more competitive upstream markets and a positive 
environmental impact.  

 
5.55. However, the ACCC is not able to conclude that there will be public benefits generated by 

the Applicants’ making and giving effect to an agreement similar to the proposed Joint 
Acquisition, at the conclusion of the proposed Joint Acquisition.  The making and giving 
effect to of this subsequent agreement is not likely to occur for a number of years and it is 
possible that relevant factors could change during this time which could affect the level of 
public benefits generated by the proposed agreement. 

 
Balance of public benefit and detriment 
 
5.56. The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, the 

proposed arrangements are likely to result in a public benefit that will outweigh any public 
detriment. 

 
5.57. The ACCC considers that the public detriment generated by the proposed Joint 

Acquisition is likely to be minimal.  The ACCC is satisfied that the proposed Joint 
Acquisition is likely to result in some benefit to the public associated with savings and 
efficiencies in milk collection, administrative cost savings, better productive efficiencies 
for each of the parties involved, more competitive downstream markets, more competitive 
upstream markets and a positive environmental impact.  On balance, the ACCC considers 
the public benefit is likely to outweigh the public detriment with respect to the 
arrangements for which authorisation is sought under applications A91051 and A91053. 

 
5.58. The ACCC is not satisfied that the public benefit is likely to outweigh the public detriment 

with respect to the arrangements for which authorisation is sought under application 
A91052. 

 
Length of authorisation 
 
5.59. The ACCC generally considers it appropriate to grant authorisation for a limited period of 

time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
5.60. In this instance, National Foods and Dairy Farmers have not specified the period for which 

they seek authorisation although they have submitted that their agreement with the 
successful tenderer is likely to have a duration of 4 – 6 years. 
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5.61. In light of this, the ACCC proposes to grant authorisation to the proposed arrangements 
for which authorisation is sought under applications A91051 and A91053 for an 
agreement between National Foods, Dairy Farmers and the successful tenderer not 
extending beyond 31 December 2014. 
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6. Draft determination 
 
The applications 
 
6.1. On 4 June 2007 National Foods Milk Limited (National Foods) and Australia Cooperative 

Foods Limited trading as Dairy Farmers (Dairy Farmers) (together ‘the Applicants’) 
lodged applications for authorisation A91051, A91052 and A91053 with the Australian 
Competition and Consumer Commission (the ACCC). 

 
6.2. Application A91051 was made using Form A, Schedule 1, of the Trade Practices 

Regulations 1974.  The application was made under subsection 88 (1) of the Act to make 
and give effect to a contract, arrangement or understanding, a provision of which is or may 
be an exclusionary provision within the meaning of section 45 of the Act.  In particular, 
the Applicants seek authorisation to make and give effect to a contract, arrangement or 
understanding (including the negotiation of such an agreement) in which National Foods 
and Dairy Farmers will: 

• jointly tender out their raw milk transportation requirements in regions of South 
Australia (SA) to an independent corporation providing milk haulage services (with the 
exception of the south east regions below the regions in and around Bordertown which 
will continue to be serviced by Illman Pty Ltd) 

• negotiate and enter into a tripartite arrangement for a period of approximately 4 – 6 
years with a provider of milk haulage services 

• jointly negotiate and agree on a price with the successful tenderer for the services to be 
provided. 

 
6.3. The Applicants refer to this agreement as ‘the Joint Acquisition’.   
 
6.4. Application A91052 was made using Form B, Schedule 1, of the Trade Practices 

Regulations 1974.  The application was made under section 88(1) of the Act to make and 
give effect to a contract or arrangement, or arrive at an understanding, a provision of 
which would have the purpose, or would have or might have the effect, of substantially 
lessening competition within the meaning of section 45 of the Act.  In particular, the 
Applicants seek authorisation to make and give effect to a further contract, arrangement or 
agreement (including negotiations leading up to such an agreement) on similar terms to 
the Joint Acquisition at the expiration or termination of the Joint Acquisition.  

 
6.5. Application A91053 was made using Form E, Schedule 1, of the Trade Practices 

Regulations 1974.  The application was made under section 88(8) of the Act to engage in 
conduct that constitutes or may constitute the practice of exclusive dealing.  In particular, 
the Applicants seek authorisation to make and give effect to a term in the Joint Acquisition 
in which National Foods and Dairy Farmers may acquire the services exclusively from the 
successful tenderer for the term of the agreement. 

 
The net public benefit test 
 
6.6. With respect to applications A91051 and A91053, for the reasons outlined in Chapter 5 of 

this draft determination, the ACCC is satisfied that the arrangements for which 
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authorisation is sought are likely to result in such a benefit to the public that the 
arrangements should be allowed to take place. 

 
6.7. The ACCC therefore proposes to grant authorisation to applications A91051 and 

A91053.   
 
6.8. With respect to application A91052, for the reasons outlined in Chapter 5 of this draft 

determination, the ACCC is not satisfied that the arrangement for which authorisation is 
sought is likely to result in a public benefit that would outweigh the detriment to the public 
constituted by any lessening of competition arising from the arrangements. 

 
6.9. The ACCC therefore proposes to deny authorisation to application A91052. 
 
Conduct for which the ACCC proposes to grant authorisation 
 
6.10. The ACCC proposes to grant authorisation to the Applicants for the proposed 

arrangements for which authorisation is sought under applications A91051 and A91053 
for an agreement between National Foods, Dairy Farmers and the successful tenderer not 
extending beyond 31 December 2014. 

 
6.11. This draft determination is made on 8 August 2007. 
 
Interim authorisation 
 
6.12. At the time of lodging the application the Applicants requested interim authorisation to 

allow them to commence joint negotiations with the successful tenderer about the 
proposed milk haulage arrangements.   

 
6.13. On 4 July 2007 the ACCC denied the Applicants’ request for interim authorisation.  In 

making this decision the ACCC was influenced by a lack of specific urgency for the 
commencement of joint negotiations.   

 
6.14. On 8 August 2007, after considering the Applicants’ applications for substantive 

authorisation, the ACCC granted the Applicants’ request for interim authorisation.  
Interim authorisation will remain in place until the date the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 

 
Further submissions 
 
6.15. The ACCC will now seek further submissions from interested parties.  In addition, the 

applicant or any interested party may request that the ACCC hold a conference to discuss 
the draft determination, pursuant to section 90A of the Act. 




