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Mr Scott Gregson
General Manager
Adjudication Branch
AGOG
GPO Box 3131
Canberra, ACT 2601

BY POST AND FACSIMILE: (02) 6243 1199

Dear Mr Gregson,

PPCA APPLICATION FOR REVOCATION AND SUBSTITUTION OF AUTHORISATIONS: REF:
A91041-A91046 – RESPONSE TO AHA SUBMISSION DATED 12 JULY 2007 REFERRED TKLIJNI
DRAFT DETERMINATION 18 JULY 2007

PPCA notes that a submission dated 12 July 2007 was made to the ACCC by the Australian Hotels
Association and that this submission is referred to in the ACCC's Draft Determination of 18 July 2007.

PPCA was not given an opportunity to comment on the AHA submission before seeing the Draft
Determination yet the Draft Determination makes several references to the AHA submission (see paras
4_23 and 6.92 of the Determination). PPCA registers its objection to the procedural approach taken by
the ACCC. The AHA submission was received later than the time specified by the ACCC for
submissions relevant to the Draft Determination. If any late submissions were to be received by the
ACCC then we submit that the ACCC should have given PPCA and other interested parties the same
opportunity to make late submissions or at the least should have given PPCA the opportunity to
comment on the late submission received from the AHA.

PPCA's comments on the contentions made in the recent AHA submission are as follows:

1. Copyright Tribunal proceedings

PPCA would like to correct a number of misleading suggestions made by the AHA In its
submission concerning the recent proceedings in the Copyright Tribunal in the nightclubs and
dance parties matter. The AHA contends that the respondents did not have funds to conduct
surveys and engage experts to counter the submissions of the applicant'. The AHA also
suggests that PPCA spent considerably more than the AHA. PPCA spent approximately $1.5
million on legal fees, surveys, economic analysis and expert witnesses. This is not a
significantly higher amount than the amount spent by AHA. The AHA was represented by well
respected and leading copyright solicitors and counsel and produced significant industry and
some economic evidence. The AHA's decision not to conduct independent surveys or submit
alternative economic evidence was made by well represented respondents.

It should also be recognised in the ACCC's final determination that the AHA succeeded in
achieving a significant reduction In the rate sought by PPCA. PPCA was seeking a nightclub
rate of $2.32. The Copyright Tribunal's rate of $1.05 is less than half the amount sought by
PPCA.
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2. Non-protected music

PPCA believes that the comments made by the AHA on non-protected music are misleading.

Venues are not forced to pay record companies and/or PPCA for the public performance of
non-protected recordings. PPCA's licence covers protected music only and PPCA does not
charge fees for non-protected recordings.

The Copyright Tribunal accepted that it is likely that there would be non-protected recordings
played at nightclubs and dance parties, and applied a discounting factor on the rate sought by
PPCA to account for non-protected recordings.

The AHA has greatly understated the amount of work that would be involved in compiling a list
of non-protected recordings or a list of protected recordings. PPCA, in the submission
supporting its Application, explained in some detail the significant difficulties that often arise in
trying to determine whether a recording is or is not a protected sound recording. These
difficulties result from the operation of Australian copyright law, not because of any policy of
PPCA. To compile a list would involve researching (amongst other factors):

• the place of incorporation of the record label who released the track;
• the nationality or residency of each person who performed on the track;
• the place where the track was recorded;
n the date and place of first publication (le, commercial release) of the track; and
n the date the track was first played by a particular venue.

During the recent Copyright Tribunal proceedings, PPCA examined a sample of 125 tracks to
determine whether each track was protected or unprotected. This task took approximately
140 hours. The examination indicated that approximately 80% of the sample tracks were
protected sound recordings.

PPCA intends to make further submissions on this issue in response to the ACCC's Draft
Determination.

3. Direct licensing

PPCA fully agrees that AHA and any other party who wishes to explore the possibility of direct
licences should do so. As the AHA submission implies, the recent decision of the Copyright
Tribunal may well assist parties who wish to explore that possibility directly with licensors.

The ACCC should obtain copies from the AHA of all correspondence relating to discussions
with licensors that relate to the Draft Determination and any allegations or assertions made by
the ANA should be checked by the Commission for factual accuracy.
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